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PREFACE  TO  THE  SEVENTH  EDITION. 


A  BHOBT  account  of  Dr.  Broom,  the  author  of  this  work, 
who  died  in  1882,  is  given  in  the  "  Dictionary  of  National 
Biography."  The  book,  as  the  biographer  states,  was  first 
published  in  1845,  and  obtained  a  wide  circulation  as  an 
established  text-book  for  legal  students.  Five  editions 
were  produced  by  Dr.  Broom  himself,  and  there  was 
a  sixth  edition  two  years  after  his  death,  prepared  by 
Mr.  H.  F.  Manisty  and  Mr.  Charles  Cagney. 

In  his  preface  to  the  original  edition,  which  is  reprinted 
below,  Dr.  Broom  explained  the  system  adopted  by  him  in 
arranging  the  legal  maxims  he  selected  for  illustration,  and 
gave  the  reasons  which  led  to  its  adoption. 

The  main  idea  of  the  work  is  to  present,  under  the  head 
of ''Maxims,"  certain  leading  principles  of  English  law, 
and  briefly  to  illustrate  some  of  the  ways  in  which  those 
principles  have  been  applied  or  limited,  by  reference  to  a 
sufficient  number  of  reported  cases.  Many  subjects  are 
thus  touched  upon  lightly,  and  no  endeavour  is  made  to 
produce  an  exhaustive  digest  of  the  case  law  upon  any 
one  subject,  or  to  rival  treatises  devoted  exclusively  to 
particular  branches  of  the  law. 

It  Las  been  the  aim  of  the  present  editors  to  maintain 
and  carry  out  the  author's  idea.  They  have  incorporated 
into  the  book  a  selected  number  of  the  many  recent 
decisions  and  enactments  which  bear  upon  the  principles 
discussed ;  and,  in  order  to  give  due  weight  to  the  fresh 
matter,  they  have  occasionally  rearranged  or  modified  a 
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portion  of  the  old.     But  no  attempt  has  been  made  to 
produce  a  new  book  upon  new  lines. 

The  editors  have  received  valuable  assistance  from  a 
copy  of  the  second  edition,  noted  up  by  Lord  Lindley,  and 
kindly  lent  to  them  by  his  lordship. 

They  desire  to  express  their  indebtedness  to  Mr.  J.  G. 
Pease,  of  the  Inner  Temple,  who  read  the  proof-sheets, 
and  made  many  useful  suggestions. 

H.  F.  M. 

H.  C. 

Inxek  Temple, 

June  J 1900. 


PREFACE  TO  THE  FIRST  EDITION. 


In  ihe  Legal  Science,  perhaps  more  frequently  than  in 
any  other,   reference   must  be   made   to  first  principles. 
Indeed,   a   very   limited   acquaintance    with    the    earlier 
Heports  will  show  the  importance  which  was  attached  to 
the  acknowledged  Maxims  of  the  Law,  in  periods  when 
civilization  and  refinement  had  made  comparatively  little 
progress.     In  the  ruder  ages,    without  doubt,  the  great 
majority    of  questions   respecting   the   rights,    remedies, 
and  liabilities  of  private  individuals  were  determined  by 
an  immediate  reference  to  such  Maxims,  many  of  which 
obtained  in   the   Boman  Law,    and    are    so    manifestly 
founded  in  reason,  public  convenience,  and  necessity,  as 
to  find  a  placd  in  the  code  of  every  civilized  nation.     In 
more  modern   times,   the   increase  of  commerce,  and  of 
national  and  social  intercourse,  has   occasioned  a  corre- 
sponding increase  in  the  sources   of  litigation,   and  has 
introduced  many   subtleties   and  nice   distinctions,   both 
in  legal  reasoning  and  m  the  application  of  legal  prin- 
ciples,   which    were    formerly    unknown.     This    change, 
however,   so   far   from   diminishing   the   value  of  simple 
fundament<al  rules,  has  rendered  an  accurate  acquaintance 
with  them  the  more  necessary,  in  order  that  they  may  be 
either  directly  applied,  or  qualified,  or  limited,  according 
to  the  exigencies  of  the  particular  case,  and  the  novelty  of 
the  circumstances  which  present  themselves.     If,  then,  it 
be  true,  that  a  knowledge  of  first  principles  is  at  least  as 
essential  in  Law  as  in  other  sciences,  certainly  in  none 
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is  a  knowledge  of  those  principles,  unaccompanied  by  a 
sufficient  investigation  of  their  bearing  and  practical 
application,  more  likely  to  lead  into  grievous  error.  In 
the  present  Work  I  have  endeavoured,  not  only  to  point  out 
the  most  important  Legal  Maxims,  but  also  to  explain  and 
illustrate  their  meaning ;  to  show  the  various  exceptions 
to  the  rules  which  they  enunciate,  and  the  qualifications 
which  must  be  borne  in  mind  when  they  are  applied. 
I  have  devoted  considerable  time,  and  much  labour,  to 
consulting  the  Reports,  both  ancient  and  modem,  as  also 
the  standard  Treatises  on  leading  branches  of  the  Law,  in 
order  to  ascertain  what  Maxims  are  of  most  practical 
importance,  and  most  frequently  cited,  commented  on,  and 
applied.  I  have  likewise  repeatedly  referred  to  the  various 
Collections  of  Maxims  which  have  heretofore  been 
published,  and  have  freely  availed  myself  of  such  portions 
of  them  as  seemed  to  possess  any  value  or  interest  at  the 
present  day.  I  venture,  therefore,  to  hope,  that  very  few 
Maxims  have  been  omitted  which  ought  to  have  found 
place  in  a  work  like  that  now  submitted  to  the  Profession. 
In  illustrating  each  Rule,  those  Cases  have  in  general  been 
preferred  as  examples  in  which  the  particular  Maxim  has 
either  been  cited,  or  directly  stated  to  apply.  It  has, 
however,  been  necessary  to  refer  to  many  other  instances 
in  which  no  such  specific  reference  has  been  made,  but 
which  seem  clearly  to  fall  within  the  principle  of  the  Rule ; 
and  whenever  this  has  been  done,  sufficient  authorities 
have,  it  is  hoped,  been  appended,  to  enable  the  reader, 
without  very  laborious  research,  to  decide  for  himself 
whether  the  application  suggested  has  been  correctly  made, 
or  not.  In  arranging  the  Maxims  which  have  been  selected 
as  above  mentioned,  the  system  of  Classification  has,  after 
due  reflection,  been  adopted :  first,  because  this  arrange- 
ment appeared  better  calculated  to  render  the  Work,  to 
some  extent,  interesting  as  a  treatise,  exhibiting  briefly 
the  most  important  Rules  of  Law,  and  not  merely  useful 
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as  a  book  of  casual  reference ;  and,  secondly,  becanse  by 
this  method  alone  can  the  intimate  connection  which 
ezists  between  Maxims  appertaining  to  the  same  class  be 
directly  brought  under  notice  and  appreciated.  It  was 
thought  better,  therefore,  to  incur  the  risk  of  occasional 
false  or  defective  classification,  than  to  pursue  the  easier 
course  of  alphabetical  arrangement.  An  Alphabetical  List 
has,  howeyer,  been  appended,  so  that  immediate  reference 
may  be  made  to  any  required  Maxim.  The  plan  actually 
adopted  may  be  thus  stated: — ^I  have,  in  the  first  Two 
Chapters,  very  briefly  treated  of  Maxims  which  relate  to 
Constitutional  Principles,  and  the  mode  in  which  the  Laws 
are  administered.  These,  on  account  of  their  comprehen- 
sive character,  have  been  placed  first  in  order,  and  have 
been  briefly  considered,  because  they  are  so  very  generally 
known,  and  so  easily  comprehended.  After  these  are 
placed  certain  Maxims  which  are  rather  deductions  of 
reason  than  Bules  of  Law,  and  consequently  admit  of 
illustration  only.  Chapter  lY.  comprises  a  few  principles 
which  may  be  considered  as  fundamental,  and  not  referable 
exclusively  to  any  of  the  subjects  subsequently  noticed, 
and  which  follow  thus :  Maxims  relating  to  Property, 
Marriage,  and  Descent;  the  Interpretation  of  Written 
Instruments  in  general ;  Contracts ;  and  Evidence.  Of 
these  latter  subjects,  the  Construction  of  Written  Instru- 
ments, and  the  Admissibility  of  evidence  to  explain  them, 
as  also  those  Maxims  which  embody  the  Law  of  Contracts, 
have  been  thought  the  most  practically  important,  and 
have  therefore  been  noticed  at  the  greatest  length.  The 
vast  extent  of  these  subjects  has  undoubtedly  rendered  the 
work  of  selection  and  compression  one  of  considerable 
labour ;  and  it  is  feared  that  many  useful  applications  of 
the  Maxims  selected  have  been  omitted,  and  that  some 
errors  have  escaped  detection.  It  must  be  remarked, 
however,  that,  even  had  the  bulk  of  this  Volume  been 
materially  increased,  many  important  branches  of  Law  to 
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which  the  Maxims  apply  mnst  necessarily  have  been  dis- 
missed with  very  slight  notice  ;  and  it  is  believed  that  the 
reader  will  not  expect  to  find,  in  a  Work  on  Legal  Maxims, 
subjects  considered  in  detail,  of  which  each  presents 
sufficient  materials  for  a  separate  Treatise.  One  question 
which  may  naturally  suggest  itself  remains  to  be  answered : 
For  what  class  of  readers  is  a  Work  like  the  present 
intended?  I  would  reply,  that  it  is  intended  not  only  for 
the  use  of  students  purposing  to  practice  at  the  Bar,  or 
as  attorneys,  but  also  for  the  occasional  reference  of  the 
practising  barrister,  who  may  be  desirous  of  applying  a 
Legal  Maxim  to  the  case  before  him,  and  who  will  therefore 
search  for  similar,  or,  at  all  events,  analogous  cases,  in 
which  the  same  principle  has  been  held  applicable  and 
decisive.  The  frequency  with  which  Maxims  are  not  only 
referred  to  by  the  Bench,  but  cited  and  relied  upon  by 
Counsel  in  their  arguments ;  the  importance  which  has,  in 
many  decided  cases,  been  attached  to  them ;  the  caution 
which  is  always  exercised  in  applying,  and  the  subtlety 
and  ingenuity  which  have  been  displayed  in  distinguishing 
between  them,  seem  to  afford  reasonable  grounds  for  hoping 
that  the  mere  Selection  of  Maxims  here  given  may  prove 
useful  to  the  Profession,  and  that  the  examples  adduced, 
and  the  authorities  referred  to  by  way  of  illustration, 
qualification,  or  exception,  may,  in  some  limited  degree, 
add  to  their  utility. 


HERBERT  BROOM. 


Temple, 
January  BOth,  1845. 
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but  where  the  completion  of  their  act  or  contract 


depends  npon  the  mutual  consent  of  the  original 
parties  only,  it  may  be  rescinded  by  express  agree- 
ment So,  in  Judicial  acts,  the  rule  of  the  civil 
law  holds,  smtentia  interloeutoria  rwocari  potest, 
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cannot— Bac  M.  reg.  20. 
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Ex  dolo  malo  non  oritur  actio  .  .551 
Executio  j  uris  non  habet  injuriam  1 00, 239 
Ex  facto  jus  oritur  .  .  .  .80 
Ex  maleficio  non  oritur  contractus  .  559 
Ex  multitudine  signorum  coUigitur 

identitas  vera  ....  479 

Ex  nudd.  submissione  non  oritur  actio 

(G.  143). 
Ex  nudo  pacto  non  oritur  actio         .  568 


(o)  Axg.,  A.-G.  V.  Chobmleif,  S  Eden,  818. 

Q>)  **  Srery  exception  that  can  be  acoounted  for 
is  80  much  a  oonflrmation  of  the  rale»  that  it  has 
become  a  maxim,  exceptio  pnbat  rtfulam,"  per 


Ld.  Kenyon,  C.J.,  8  T.  R.  782.  Bm  also,  Id.  38 ; 
4  T.  R.  798 ;  1  East,  647,  n. ;  per  Ld.  Oampbell, 
C.J.,  4  B.  &  B.  882 ;  arg.  Lyndon  v.  Stamlht-itlget 
2  H.  9l  N.  48. 
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Ex.  pacto  illicito  non  oritur  actio       .  552 
Expedit  reipublicsB  ne  soft  re  quis  male 

utatur 281 

Expressa  nocent,  non  ezpreasa  non 

nocent  (D.  50,  17,  195). 
Expressio  eorom  quae  tacite  insont 

nihil  operator  ....  505,  577 
Expressio  unios  est  exclusio  alterius  451, 

491 
Expressam  facit  oessare  taciturn  451,  491 
Extra  territorium  jus  dicenti  impune 

non  paretur 78 

Ex  turpi  cau8&  non  oritur  actio  .  218,  555 

Factum  a  judice,  quod  ad  officium 

ejus  non  pertinet,  ratum  non  est 

(D.  50,  17,  170)        ....     73 
Falsa  demonstratio  non  nocet    .        .  470 
Falsa  grammatica  non  vitiat  chartam  520 
Falsus  in  uno  falsns  in  omnibus  (a), 
Favorabiliores  rei  potiusquam  actores 

habentur 544 

Fere  secundum  promissorem  interpre- 

tamur 446 

Fiat  jnstitia  mat  coelum   (4    Burr. 

2502). 
Fictio  le^is    inique   operatnr  alicui 

damnum  vel  injuriam  .  .  105, 107 
Fictio  legis  neminem  Isedit  .  .  105 
Fortior  est  custodia  legis  quam  hominis 

(2  Rol.  Eep.  825). 
Fortior   ct   potentior   est   dispositio 

legis  quam  hominis  .  .  .  530 
Fractionem  diei  non  recipit  lex  (L. 

572). 
Frater  fratri  uterino  non  succedet  in 

haBieditate  patem&  .  .  .  392 
Fraus  est  celare  frandem  (1   Vern. 

240). 
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Fraus  est  odiosa  et  non  pnesumenda 

(Cro.  Car.  650). 
Fraus  et  dolus  nemini   patrocinari 

debent 239 

Frequentia  actfts  multum  operatur  (4 

Rep.  78)  (W.  192). 
Frustra  fit  per  plura,  quod  fieri  potest 

per  pauciora  (Jenk.  Cent.  68)  (W. 

177)  (G.  161). 
Frustra  legis  auxilinm  (juierit  qui  in 

legem  committit      .        .        .  227,  289 
Frustra  probatur  quod  probatum  non 

relevat  (H.  50). 
Furiosi  nulla  voluntas  est  .        .  381 

Fttriosus  absentis  loco  est  (D.  50, 17, 

124,  §  1). 
Furiosus  solo  furore  punitur      .        .  256 
Furtum  non  est  ubi  initium  habet 

detentionis   per   dominum    rei  (8 

Inst.  197). 

* 

Genebale,  nihil  oerti  implicat  (W. 

164). 
Generalia  s()ecialibus  non  derogant 

(Jenk.  Cent.  120)  (*)...    20 
Generalia  verba  sunt  generaliter  Intel- 

ligenda 487 

Generalibus  specialia  derogant  (H.  51). 
Generalis  clausula  non  porrigitnr  ad 

ea  quae  antea  specialiter  sunt  com- 

prehensa  (8  Rep.  154). 
Generalis  regula  generaliter  est  intel- 

ligenda  ^6  Rep.  65). 

Habemus  optimum  testem  confiten- 
tem  reum  (Fost.  Cr.  L.  243)  (<?), 

Haeredi  magis  parcendum  est  (D.  31, 
1,  47). 

Hasreditas    nihil     aliud    est    quam 


(a)  TIii«  maxim  may  properly  be  applied  in  those 
cases  only  where  a  witness  speaks  to  a  fkct  with 
reference  to  which  he  cannot  be  presumed  liable 
to  mistake ;  see  per  Story,  J.,  The  SanUasima 
Trinidad,  7  Wheaton  (U.8.]i,  B.  888,  889. 

(6)  Cited  E.  of  Derby  v.  Bury  Impt.  Coma.,  L.  R. 
4  Ex.  226 ;  KidaUm  v.  Empire  Ins,  Co.,  L.  R.  1 
C.  P.  546. 

(c)  In  the  various  treatises  upon  the  law  of 


evidence  will  be  found  remarks  as  to  the  weight 
which  should  be  attached  to  the  confession  of  a 
party.  Respecting  the  above  maxim,  Ld.  Stowell 
has  obser\'ed,  that,  "  What  is  taken  pro  oon/eaeo  is 
taken  as  indubitable  truth.  The  plea  of  guilty 
by  the  party  accused  shuts  out  all  further  Inquiry. 
Habemua  confiterUem  reum  is  demonstration,  unlus 
indirect  motives  can  be  assigned  to  it."  Mortimer 
V.  Mortimer,  2  Hagg.  815. 
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saooeasio  in    oniTeisam  jns,  quod 

defunctns  habnerit  (D.  50, 17,  62). 
Hexeditas  ntinqiiam  asoendit    .        .  390 
Eteres  est  ant  jure  proprietatis  aat 

jute  Tepreaentationis  (3  Rep.  40). 
Hseres  est  nomen  juris,  filinseBtnomeD 

natnnB  (Bac.  M.  reg.  11). 
Heres   legitimns   est  quern  naptiie 

demoBstrant 383 

Id  certain    est  quod  certum   reddi 

potest 465 

Idem  est  non  esse  et  non  apparere     .  180 
Id  possamns  quod  de  jnre  possumus 

(O.  183). 
Id,  quod  nostrum  est,  sine  facto  nostro 

ad  aliam  transferri  non  potest  (D. 

50,  17,  11). 
Ignorantia  eomm  qae  quia  scire  tene- 

tor  non  ezcusat  ....  217 
Ignorantia  facti  excusat ;  ignorantia 

juris  non  ezcusat  ....  205 
Ignorantia  juris,  quod  qnisque  scire 

tenetur,  neminem  excusat  .  .  205 
Ignorantia  legis  neminem  excusat  206, 223 
Imperitia  cnlpn  adnumeratur  (D.  50, 

17,  182). 
Impossibilium  nnUa  obligatio  est       .  201 
Impotentia  excusat  legem  .  .198 

In  aeqnali  jure  melior  est  conditio 

possidentis 543 

In  ambigua  Tooe  l^s  ea  potius  aocipi- 

enda  est  significatio  quae  vitio  caret, 

pnesertim  cum  etiam  voluntas  legis 

ex  hoc  coUigi  poesit  .  .  .  427 
In  ambiguls  orationibus  maxlme  sen- 

tentia  spectanda  est  ejus,  qui  eas 

protulisset 420 

In  Angli&  non  est  interregnum  .        .    35 
In  casu  extreme  necessitatis  omnia 

sunt  oommunia  ....  2 
Incante  factum  pro  non  facto  habetnr 

(D.  28,  4,1). 
Inoerta  pn>  nnllis  habentnr  (G.  191). 
InciTile  est,ni8i  totft  sententift  inspectft, 

de  aliquft  parte  judicare  (G.  194)  .  471 
In  coDsimili  casn,  consimile  debet  esse 

remedium  (G.  195). 
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In  oontractis  tacite  insunt  quae  sunt 

moris  et  oonauctudinis    .        .        .  640 
In     conventionibus     contrahentium 

YoluDtas  potius  quam  verba  spectari 

placuit 406 

In    criminalibus    sufficit    generalis 

malitia  intentionis  cum  facto  paris 

gradfis 2r>7 

In  criminalibus  voluntas  pro  facto  non 

reputabitur. 
Index  animi  sermo  est        .        .        .  465 
In  disjunctivis  sufficit  alteram  partem 

esse  veram 438 

In  eo,  quod  plus  sit,  semper  inest  et 

piinus(D.  50,  17, 110). 
In  favorem  vit»  libertatis  et  inno- 

oentiae  omnia  pnesumuntur  (L.  125). 
In  fictione  juris  semper  aequitas  existit  1 30 
Id  generalibns  latet  error. 
In  judicio  non  creditur  nisi  juratin 

(Cro.  Car.  64). 
In   jure  omnia   definitio  periculosa 

est. 
In  jure,  non  remota  causa,  sed  prox- 

ima  spectatur  .  .  .  164, 175 
Injuria  non  excusat  injuriam  .  .  300 
Injuria  non  pr»sumitur  (Co.    Litt. 

232,  b). 
In  majore  summ&  oontinetur  minor 

(5  Bep.  115). 
In    maleficiis  voluntas,  non  exitus, 

spectatur. 
In  odium  spoliatoris  omnia  prsesu- 

muntur 717 

In  omnibus  quidem,  maxime  tamen  in 

jure,  aequitas  spectanda  sit  (D.  50, 

17,  90). 
In  pari  caus&  possessor  potior  haberi 

debet 544 

In  pari  delicto  potior  est   conditio 

defendentis 546 

In  pari  delicto  potior  est  conditio 

possidentis      ....   224,  546 
In  pQsnalibus  causis  benignius  inter- 

pretandum  est  (D.  50,  17, 155,  §  1). 
In  pmsentift  majoris  cessat  potentia 

minoris 88 

In  stipulationibus  cum  qussritur  quid 
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actum  sit  verba  contra  stipulatorem 

interpretanda  sunt  .        .  446 

Inteutio  caeca  mala  (2  Bolstr.  179)    .  454 
Iiitentio     inservire    debet    legibus, 

non    leges    intention!    (Go.    Litt. 

314  b). 
I  nterest  reipablicae  ne  maleficia  rema- 

neant  impunita  (Jenk.  Cent.  31). 

(W.  140). 
Interest  reipublicn  suprema  hominum 

testamenta  rata  haberi   (Co.  Litt 

236  b). 
Interest  reipublicae  ut  sit  finis  litium  260, 

673 
Interprctarc     et     ooncordare    leges 

legibus  est  optimus  interpretandi 

modus  (8  Rep.  169). 
Interpretatio     chartarum      benigne 

facienda  est  at  res  magis  valeat 

quam  pereat 398 

In     testamentis    plenius    testatoris 

iutentionem  scrutamur  .        .        .410 
In  testamentis  plenius  volantates  tes- 

tautium  interpretantur  .        .        .421 
In  toto  et  pars  continetur  (D.  50, 17, 

113). 
Invito  beneficiam  non  datur      .        .  otS 
Ita  semper  fiat  relatio  ut  valeat  dispo- 

sitio  (6  Rep.  76). 

Judicium  a  non  sno  judice  datum 
nullius  est  momenti        .        .        .73 

Judicium  redditur  in  invitum  (Co. 
Litt.  248  b). 

Judicis  est  judicare  secundum  allegata 
et  probata  (H.  73). 

Judicis  est  jus  dicere,  non  dare  (L.  42). 

Jura  eodem  modo  destituuntur  quo 
constituuntur         ....  665 

Jura  naturae  sunt  immutabilia  .        .    96 

Jura  sanguinis  nullo  jure  civili  dirimi 
possunt .393 

Jure  naturie  sequum  est  neminem  cum 
alterius  detrimento  et  injuria  fieri 
locupletiorem  (D.  50,  17,  206). 

Jus  accrescendi  inter  mercatores 
locum  non  habet  pro  beneficio 
commercii       .  ...  344 


PAGE 

Jus  oonstitui  oportet  in  his  que  ut 
plnrimum  accidunt,  non  quae  ex 

inopinato 29 

Jus  ez  injurlA  non  oritur  .        .        .  568 
Jus   superveniens   auctori    aocrescit 
successori  (H.  76). 

Lbobs  et  oonstitutiones  fnturisoertum 

est  dare  formam  negotiis  .  .  24 
Leges  posteriores  priores  contrarias. 

abrogant 18 

Le  salut  du  peuple  est  la  supreme 

loi 2 

Lex  aliquando  sequitur  sequitatem  (3 

Wils.  119). 
Lex  Angliie  sine  parliamento  mutari 

non  potest  (2  Inst  619)  .  .  .28 
Lex  beneficialis  rei  consimili  reme- 

dium  pnestat  (2  Inst.  689). 
Lex   citius   tolerare    vult   privatum 

damnum   quam  publicum  malum 

(Co.  Litt.  125). 
Lex   neminem    cogit   ad   vana  seu 

inutilia '      .  204 

Lex  neminem  cogit  oetendere  quod 

nescire  pnesumitur  (L.  569). 
Lex  nil  frustra  facit  ....  204 
Lex  non  cogit  ad  impossibilia    .        .  197 
Lex  non  debit  deficere  conquerentibus 

in  justitia  exhibenda  .  .  .  150 
Lex  non  fa  vet  votis  delicatorum  .  298 
Lex    non    requirit    verificari    quod 

apparet  curiae  (9  Rep.  54). 
Lex  plus  laudatur   quando  lutione 

probatur 126 

Lex  posterior  derogat  priori      .        .19 
Lex    rejicit     superflua,    pugnantia, 

incongrua  (Jenk.   Cent.  133,  140, 

176). 
Lex  semper  dabit  remedium      .        .150 
Lex  semper  intendit  quod  convenit 

ration!  (Co.  Litt.  78,  b). 
Lex  spectat  naturae  ordinem      .        .  204 
Licet  dispositio  de  interesse  future  sit 

inutilis,  tamen  potest  fieri  declaratio 

praece<lens  quae  sortiatur  effectum, 

int€rventiente  novo  actu         •        i  371 
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Licita  bene  misoentnr,  fonnnla  nisi 
juris  obetet  CBac.  Max.  reg.  34)  (a). 

IAdba  recta  semper  pnefertur  tians- 
veraali 390 

Locos  regit  actum  C^). 

Majtb  dignum  trahit  ad  se  minus 
dignum 139 

Mala  grammatica  non  Titiat  chartam  520 

Maledicta  expositio  quae  comunpit 

teztTun 46o 

Malitia  sapplet  setatem     .  .  256 

Mains  usQB  est  abolendus  .  .  702 

Mandata    licita   strictam    recipiont 

interpretationem,  sed  illicita  latam 

et  extensam  (Bac.  Max.  r^.  16)  (r). 
Mandatarias    terminos   sibi    positos 

tran.«gredi  non  potest  (Jenk.  Cent. 

53). 
Matrimonia  debent  esse  libera  (H.  86). 
Meliorem  conditionem  suam  facere 

potest  minor,  deteriorem    neqna- 

quam  (Co.  Litt.  337.  b). 
Melior  est  conditio  possidentis  et  rei 

quam  actoris  (4  Inst.  180)      .        .  546 
Misera  est  servitns,  ubi  jus  est  yagum 

ant  incertnm 120 

Mobilia  seqnontur  personam  .  387 

Modus  de  non  dedmando  non  valet 

(L.  427). 
Modus  et  oonventio  vincnnt  legem    .  522 
Modus  l<^m  dat  donationi        .        .  347 
Mora  debitoris  non  debit  esse  ere*  iitori 

damnoea 596 

Multa  conceduntnr  per  obliquum  quae 

non  conoednntnr  de  directo  (6  Bep. 

47). 


PAGE 

Multa  in  jure  communi,  contra  ratio- 
nem  disputandi,  pro  comDiuni 
utilitate  introducta  sunt.        .        .  126 

Naturalb  est  quidlibet  dissolyi  eo 
modo  quo  ligatur    ....  664 

Necessitas  inducit  privil^um  quoad 
juraprivata 18 

Necessitas  publica  major  est  quam 
privata 13 

Necessitas  quod  cogit,  defendit .        .11 

Nemo  agit  in  aeipsum.  .        .174 

Nemo  aJiquam  partem  recte  intel- 
ligere  potest  antequam  totum 
perlegit 439 

Nemo  aJlegans  turpitudinem  suam  est 
audiendus 651 

Nemo  contra  factum  snimi  venire  po- 
test (2  Inst.  66). 

Nemo  dat  quod  non  habet.        .  352,  609 

Nemo  debet  bis  puniri  pro  uno  delicto  266 

Nemo  debet  bis  yexari,  si  constat 
curiae  quod  sit  pro  unA  et  eAdem 
causft 259 

Nemo  debet  esse  judex  in  propria 
cau8& 92 

Nemo  debet  locupletari  aliens 
jacturd  (d). 

Nemo  debet  locupletari  ex  alterius 
incommodo  (Jenk.  Cent.  4). 

Nemo  de  domo  suA  extrahi  debet      .  326 

Nemo  ejuKdem  teuementi  simul  potest 
esse  haeres  et  dominus  (1  Reeyes, 
Hist.  Eng.  L.  106). 

Nemo  enim  aliquam  partem  recte  in- 
telligere  possit  antequam  totum 
iterum  atque  iterum  perlegerit       .  439 


(a)  "The  law/'  mys  Ld.  Bacon,  "giveth  that 
fayonr  to  lawftal  acts,  that,  although  they  be 
exeeaied  by  sevezal  authoritJes,  yet  the  whole  act 
is  good ; "  if,  therefore,  tenant  for  life  and  remain, 
dennan  Join  in  granting  a  rent,  "  this  is  one  solid 
rent  ont  of  both  their  estates,  and  no  double  rent, 
or  rent  by  oonflnnation : "  Bae.  Max.  reg.  24 ;  and 
if  tenant  ftir  life  and  reversioner  Join  in  a  lease  for 
life  resenring  rent,  this  shall  enure  to  the  tenant 
for  life  only  during  his  life,  and  afterwards  to  the 
rerersioner.    See  1  Crabb,  Beal  Prop.  179. 

(b)  Cited  arg.  Hodgson  v.  Beou«fteme,  12  Moo. 
P.CC.  306 ;  UoifdY,  Guibert,  L  R.  1 Q.  B.  115. 


(c)  A  principal  is  civilly  liable  for  those  acts 
only  which  are  within  the  scope  of  the  agent's 
employment.  But  if  a  man  incite  another  to  do 
an  unlawful  act,  he  shall  not,  in  the  language  of 
Ld.  Bacon,  "  excuse  himself  by  circumstances  not 
pursued  ; "  as  if  he  command  his  servant  to  rob 
I.  D.  on  Shooter's  Hill,  and  he  doth  it  on  Gad's 
Hill ;  or  to  kill  him  by  poison,  and  he  doth  it  by 
violence:  Bac  Max.  reg.  10;  cited  Parkes  v.  Pres- 
cott,  L.  R.  4  Ex.  109, 182. 

(d)  Cited  by  Bovill,  C.J.,  Fletdur  v.  AUxandrr, 
L.  R.  3  C.  P.  381. 
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Nemo  est  haeres  yiventis    .        .        .  387 
Nemo  ex  alterius  facto  prsegravari 

debet  (See  1  Poth.,  by  Evans,  1S3). 
Kemo  ex  proprio  dolo  oonsequitur 

actionem 239 

Nemo  ex  suo  delicto  meliorem  snam 

conditionem  facere  potest  (D.  50. 

17.  134.  §  I)    .        .        .        .        .676 
Nemo  patriam  in  qu&  natus  est  exaere 

necligeantisedebitumejurarepossit    59 
Nemo  plus  jaris  ad  alium  transferre 

potest  quam  ipse  baberet  351,  353,  609 
Nemo  potest  contra  recordnm  yerifi- 

care  per  patriam  (2  Inst.  380). 
Nemo   potest   esse   simul   actor   et 

judex 93 

Nemo  potest  esse  tenens  et  dominus 

(Gilb.  Ten.  142). 
Nemo  potest  mntare  consilium  suum 

in  alterius  in jnriam.        .        .        .24 
Nemo  pnesumitnr  alienam  poeteri- 

tatem  sute  praetalisse  (W.  285). 
Nemo  punitur  pro  alieno  delicto  (W. 

336). 
Nemo  sibi  esse  Judex  yel  suis  jus 

dicere  debet 92 

Nemo  tenctur  ad  impoBsibilia    .        .199 
Nemo  tenetur  divinarc  (4  Rep.  28). 
Xemo  tenctur  seipsam  accusarc         .  748 
Xeque  leges  neque  senatus-consulta 

ita  scribi  possunt  ut  omnes,  kc.     .    29 
Nihil  aliud  potest  rex  quam  quod  de 

jure  potest  (11  Rep.  74). 
Nihil  consensu!  tam  contrarium  est 

quam  viaatque  metus  (D.50. 17. 11 6). 
Nihil  in  lege  intolerabilius  esteandem 

rem  di verso  jure  censeri  (4  Rep. 

93  a). 
Nihil   perfect um    est   dum    aliquid 

restat  agendum  (9  Rep.  9  b). 
Nihil  prsescribitar  nisi  quod  posside- 

tur  (5  B.  &  Aid.  277). 
Nihil  quod  est  inconveniens  est  lici- 

tum 147,  281 

Nihil  simul  inventum  est  et  perfec- 

tum  {h)  (Co.  Litt.  230). 
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Nihil  tam  conveniens  est  natnrali 
aequitati  quam  unumquodque  dis- 
solvi  60  ligamine  quo  ligatum  est  .  664 

Nil  consensu!  tam  contrarium  est 
quam  vis  atque  metus    .        .        .  226 

Nil  f acit  error  nominis  cum  de  corpore 
vel  personA  constat.        .        .        .  475 

Nil  tam  conveniens  est  natural!  sequi- 
tati  quam  voluntatem  dominl 
volentis  rem  suam  in  alium  trans- 
ferre ratam  haberi  ([.  2.  1.  40). 

Nimia  subtilitas  in  jure  reprobatur. 

Non  aocipi  debent  verba  in  demon- 
strationem  falsam  que  competunt 
in  limitationem  veram    .        .        .  482 

Non  aliter  a  significatione  verbonim 
recedi  oportet  quam  cum  mani- 
festum  est  aliud  sensisse  testatorem  421 

Non  dat  qui  non  habet  .        .  351 

Non  debeo  melioris  oonditionis  esse, 
quam  auctor  mens,  a  quo  jus  in  me 
transit  (D.  50.  17.  175.  §  1). 

Non  debet  alter!  per  alterum  iniqua 
conditio  inferri  (D.  50.  17.  74). 

Non  debet  cui  plus  licet,  quod  minus 
est,  non  licerc 139 

Non  decipitur  qui  scit  se  decipi  (5 
Rep.  6). 

Non  dubitatur,  etsi  specialiter 
venditor  evictionem  non  promiserit , 
re  evicts,  ex  empto  competere 
actionem 589 

Non  est  novum  ut  priores  leges  ad 
posteriores  trahantur      .        .        .19 

Non  ex  opinionibus  singulorum  sed 
ex  communi  usu  uomina  exaudiri 
debent  (D.   3.  10.  7.  §  2). 

Non  impedit  clausula  derogatoria  quo 
minus  ab  eUdem  potestate  res  dis- 
solvantur  a  qu&  constituuntur        .    18 

Non  in  tabulis  est  jus  (10  East,  69). 

Non  omnium  quae  a  majoribus  nostris 
constituta  sunt  ratio  reddi  potest  .  124 

Non  possessor!  incumbit  necessitas 
proband!  possessiones  ad  se  perti- 


nere 


.  544 


(jb)  Applied  to  a  itatent,  Arg.,  Re  Nerval  <e  Elliot,  4  C.  B.,  N.  8.  290. 
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Non  potest  addaci  exceptio  ejusdem 

rei  cujua  petitur  diaaolutio     .        .  180 
Non  potest  probari   quod  probatum 

non  lelerat  (a). 
Non  potest  rex  gratiam  facere    cum 

injurift  et  damno  aliornm  .    49 

Non   potest    rideri    desisse    habere, 

qui  nunqoam  babnit  (D.  60.   17. 

208). 
Non  quod  dictum  est,  sed  quod  factum 

est,  in  jure  inspicitur  (Co.  Litt.  36.  a) 

(b). 

Non  quod  Toluit  testator,  sed  quod 

dixit,  in  testamento  inspicitur         .  412 
Non   Solent    que   abundant  vitiare 

scripturas 468 

Non  videntur  qui  errant  consentire  .212 
Non  yidetur  oonsensnm  retinuisse  si 

quis  ex  praescripto  minan  tis  aliquid 

immutaTit 226 

Non  videtur  quisquam  id  capere,  quod 

ei  neoesse  est  alii  restituere  (D.  50. 

17.  51). 
Noscitur  a  sociis         ....  435 
Nova  constitutio  fnturis  formam  im- 

ponere  debet,  non  pr»t€ritis  .        .    24 
Novatio  non  piaesumitur  (H.  109). 
Novum  judicium  non  dat  novum  jus 

sed  declarat  antiquum  (10  Rep.  42). 
Nudi  consenstte  obligatio   oontrario 

consensu  dissolvitur  .        .  669 

Nul  prendra  advantage  de  son  tort 

demesne 234 

NullA  pactione  effici  potest  ut  dolus 

prsestetur 529 

NuUum  simile  est  idem  (G.  467)  (r). 
Nullum  tempus  occnrrit  regi     .        .    60 
Nullus  commodum  capere  potest  de 

injuria  suft  propriA .        .  134,  225,  227 
Nullus  videtur  dolo  facere  qui  suo 

jure  utitur 100 

Nunquam  crescit  ex  post  facto  pre- 

teriti  delicti  asstimatio    .        •        .29 
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Nuptias  non  concubi  tus,  sed  consei  isus, 
^it 375 

Ohkk  jus  aut  consensus  facit  aut 
necessitas  constituit  aut  firmavit 
consuetudo 624 

Omne  majus  continet  in  se  minus      .  138 

Omne  quod  solo  inasdificatur  solo 
cedit 305 

Omne  testatmentum  morte  consum- 
matum  est 374 

Omnes  licentiam  habent  his,  quse  pro 
se  indulta  sunt,  rennnciare    .        .  533 

Omnia  prsesumuntur  contra  spoliato- 
rem 717 

Omnia  prsesumuntur  rite  et  solenniter 
esse  acta  donee  probetur  in  contra- 
rium 130,  720 

Omnia  quse  jure  contrahuntur,  oon- 
trario jure  pereunt  (D.  60.  17. 
100). 

Omnia  qu»  sunt  uxoris  sunt  ipsius 
viri  (Co.  Litt.  112.  a). 

Omnis  innovatio  plus  novitate  pertnr- 
bat  quam  utilitate  prodest      .        .118 

Omnis  ratihabitio  retrotrahitur  et 
mandato  priori  tequibaratur      680,  656 

Omnium  contributione  sarciaturquod 
pro  omnibus  datum  est  (4  Bing. 
121). 

Optima  est  legis  interpres  consuetudo  710 

Optima  est  lex  quae  minimum  relin- 
quit  arbitrio  judicis,  optimus  judex 
qui  minimum  sibi   .        .        .        .66 

Optimus  interpres  rerum  usum    .        .  698 

Optimus  legis  interpres  consuetudo  519 

Origine  propriA  neminem  posse  volun- 
tate  SU&  eximi  manifestum  est       .    61 


Pacta  conventa  quae  neque  contra 
leges  neque  dolo  malo  inita  sunt 
omnimodo  observanda  sunt    .        .  631 


(a)  See  A.-G,  v.  HUduxnk,  1  Exch.  01,  9S,  102. 

(b)  Cited  WhiU  V.  TriMteet  of  BritUh  AfiMeum,  6 
Btog.  319 ;  Ilott  v.  Genge,  8  Curt.  175 ;  Crofl  r. 
ImmUf,  6  H.  L.  Gas.  723,  f^r  Martin,  B. 


(c)  Cited  3  Bla.  Com.,  2l8t  ed.,  102 ;  Co.  Litt.  8 
a. ;  Arg.,  1  M.  &  8.  172;  per  Buller,  .1.,  8  T.  R. 
664.  See,  per  Knight  Bnice,  L.J.,  /i')i/v  v.  Rok- 
b&rtntght  8  De  G.  M.  Ai  G.  846. 
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Pacta   dant    legem    oontractai    (H. 

118). 
Pacta  quie  contra  leges  constitutiones- 

que  vel  contra  bonoe  mores  fiunt, 

nullam  vim  habere,  indabitati  juris 

est 527 

Pacta  qu»  tarpem  cansam  continent 

non  sunt  obeeryanda  .        .        .  556 
Pactis  privatorum  juri  publico  non 

derogatur 527 

Par  in  parem  imperium  non  habet 

(Jenk.  Cent.  174). 
Partus  sequitur  yentrem    .        .        .  383 
Pater  est  quern  nuptise  demonstrant .  384 
Perpetua  lex  est  nuUam  legem  huma- 

nam  ac  positivam  perpetuam  esse, 

et  clausula  quae  abrogationem  ex- 

cludit  ab  initio  non  yalet       .        .19 
Persona  conjuncta  sequiparatur  inter- 

esse  proprio 393 

Potestas  Buprema  seipsam  dissolvere 

potest,  ligare  non  potest  (Bac.  Max. 

reg.  19). 
Potior  est  conditio  defendentis  .        .  563 
Potior  est  conditio  possidentis  .        .174 
Piiesentia    coi'poris    tollit    errorem 

nominis ;  et  Veritas  nominis  tollit 

errorem  demonstrationis         .  478,  480 
Piiesunipiio  yiolenta  valet    in  lege 

(Jenk.  Cent.  56). 
Prior  tenjix)re,  potior  jure .        .        .271 
Piivatis  pactionibus  non  dubium  est 

non  laedi  jus  cseterorum        .        .  530 
Privatonim    oonventio   juri  publico 

non  dcrogat 527 

Privatum  incommodum  publico  bono 

pensatur 5 

Privilegium    non  valet  contra   rem 

publicam 13 

Probandi  nccessitas  incumbit  ill!  qui 

agit  (I.  2.  20.  4). 
Protect  io  tmhit  subjectionem,  et  sub- 

jectio  protectionera         .        .        .62 


QVM  ab  initio  inutilis  fuit  institutio, 
ex  ])ost  facto  convalescere  non 
l)0te8t  (D.  50.  17.210). 
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Quae   accessionum    locum    obtinent 

eztinguuntnr  cum  principales  res 

peremptse  fuerint  ....  878 
Quas  dubitationis  tollendae  CAuak  con- 

tractibus  insenmtur,  jus  commune 

non  IsBdunt  (D.  50. 17.  81). 
Quae  in  cnri&  regis  acta  sunt  rite 

agi  prsesumuntor  (3  Bulstr.  43). 
Quie  in  testamento  ita  sunt  scripta,  ut 

intelligi  non  poesint,  perinde  sunt 

ac  si  scripta  non  essent  (D.  50. 17. 

73.  §  3.). 
Qusa  legi  commoni  derogant  stricte 

interpretantor  (Jenk.  Cent.  29). 
QusBlibet  concessio  fortissime  contra 

donatorem  interpretanda  est  (Co. 

Litt.  183.  a). 
Quie  non  valeant  singula  juncta  ju- 

vant 435 

Quando  abest  provisio  partis,  adest 

provisio  legis  (cited  13  C.  B.  960). 
Quando  aliquid  mandatnr,  mandatur 

et  omne  per  quod  pervenitur  ad  iUud  361 
Quando  aliquid  prohibetur,  prohibetnr 

et  omne  per  quod  devenitur  ad  illud.  368 
Quando  duo  jura  in  un&  person^  con- 

currunt  tequum  est  ac  si  essent  in 

diversis 898 

Quando  jus  domini  regis  et  subditi 

concurrunt,  jus  regis  pmferri  debet  54 
Quando  lex  aliquid  alicui  ooncedit, 

conoeditur  et  id  sine  quo  res  ipsa 

esse  non  potest  ....  363 
Quando  lex  est  specialis,  ratio  autem 

generalis,  generaliter  lex  est  intelli- 

genda  (2  Inst.  83). 
Quando  plus  fit  quam  fieri  debet,  vide- 

tur  etiam  illud  fieri  quod  faciendum 

est 140 

Quando  res  non  valet  ut  ago,  vaJeat 

quantum  valere  potest  .  .  .  401 
Quicquid    demonstrate    rei    additur 

satis  demonstrate  frustra  est .  .  471 
Quicquid  plantatur  solo  solo  cedit  .  305 
Quicquid  solvitur  solvitur  secundum 

modum  solventis  :  quicquid  recipi- 

tur,  recipitur  secundum  modum  re- 

cipientis 617 
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Q.\n  cum  alio  oontrahit,  vel  est,  vel 
de\>et  ease,  non  ignarus  conditionis 
ejus  (D.  50. 17. 19). 
Qni  dolt  inheriter  al  p^re  doit  inheri- 

ter  al  fitz 385 

Qai  exdamnatoooitu  nascuntur  inter 

liberos  non  oompntenttir  .  .  386 
Qui  tacit  per  alium  facit  per  se  42,  623 
Qni  heeret  in  literft  hseret  in  cortioe  .  519 
Qui  in  jus  dominium ve  alterius  suc- 

cedit  jure  ejus  uti  debet  354,  356 

Qui  jure  suo  utitur  neminem  Isedit    .  293 
Qui  jusso  judicis  aliquod  feoerit  non 

videtur    dolo    malo   feciase,    quia 

parere  necesse  est  .  .  .  .73 
Quilibet  potest  renunciare  juri  pro  se 

introducto 531 

Qui  non  habet  in  »re  luat  in  corpore 

(2  Inst.  172). 
Qui    non    prohibet   quod   prohibere 

potest  aasentire  videtur  (2   Inst. 

305)  (a). 
Qui  per  alium  facit  per  seipsum  f aoere 

Tidetur 623 

Qui    prior    est    tempore,  potior   est 

jure 270 

Qui  rationem   in  omnibus  quserunt 

rationem  subvertunt  .        .124 

Qui  sentit  commodum  sentire  debet 

et  onus 53? 

Qui  sentit  onus  sentire  debet  et  com- 
modum     542 

Qui  tacet  conaentire  videtur      .        .112 
Qui  Yult  decipi  decipiatur  .  602 

Quod  a  quoquo  poente  nomine  exac- 

turn  est  id  eidem  resituerc  nemo 

cogitur  (D.  50.  17.  46). 
Quod  ab  initio  non  valet  in  tractu 

temporis  non  convalescit  .  .141 
Quod  approbo  non  reprobo.  .541 

Quod  aedificatur  in  ared  legata  cedit 

legato 320 

Quod  contra  legem  fit  pro  inf ecto  ha- 

betur  (G.  405). 
Quod  contra  rationem  juris  receptum 
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est,  non  est  prodacendum  nd  con- 
sequentias  (D.  60.  17.  141)  (A).      .  125 

Quod  fieri  debet  facile  prassumitur  (H. 
153). 

Quod  fieri  non  debet  factum  valet 

144,  145,  289 

Quod  meam  est  sine  facto  meo  vel 
defectu  meo  amitti  vel  in  alium 
transferri  non  potest  .        .  349 

Quod  non  apparet  non  est .        .        .129 

Quod  non  habet  principium  non 
habet  finem 143 

Quod  nuUius  est,  est  domini  regis      .  270 

Quod  nullius  est  id  ratione  naturali 
occupanti  conceditur     .        .        .270 

Quod  remedio  destituitur  ipsa  re  valet 
si  culpa  absit 171 

Quod  semel  autbis  existitpnetereunt 
legislatores 32 

Quod  semel  meum  est  amplius  meum 
esse  non  potest       ....  349 

Quod  semel  placuit  in  electionibus 
displicere  non  potest      .        .  380,  603 

Quod  subintelligitur  non  deest  (2  Ld. 
Raym.  832). 

Quod  vero  contra  rationem  juris 
receptum  est,  nonestproducendum 
ad  consequentias    .        .        .        .125 

Quotiensdubia  interpretatio  libertatis 
est,  secundum  libertatem  respon- 
dendum est  (D.  50.  17.  20). 

Quotiens  idem  sermo  duas  sententias 
exprimit :  ea  potissimum  excipia- 
tur,  quse  rei  generandie  aptior  est 
(D.  50.  17.  67). 

Quoties  in  stipnlatiouibus  ambigua 
oratio  est,  commodissimum  est  id 
accipi  quo  res  de  qu4  agitur  in  tuto 
sit  (D.  41.  1.  80,  and 50.  16.  219). 

Quoties  in  verbis  nulla  est  ambl- 
guitas,  ibi  nulla  expositio  contra 
verba  fienda  est    .        .        .        .    4(U 

Quum  principalis  causa  non  consistit 
ne  ea  quidem  (|uae  sequuntur  locum 
habeut 870 


(a)  Cited  per  Parke,  B.,  Morgan  v.  TJumaSt  8  i     (Jb)  See  LmiisvilU  R.  C.  v.  Litson^  2  Uuwhi-.I 
Bxch.  2M :  see  aLto  1  Bl.  Com.  430.  |  (U.S.),  R.  528. 
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Ratihabitio  mandate  comparatur.  656 
Receditur  a  placitis  juris  potius  qaam 

injuriaB    ct   delicta    maneant  im- 

panita 8 

R^cipitur  in  modo  i^ecipientis  .  .  617 
Regula  est,  jurifl  quidem  ignorantiam 

cnique  nocere,  facti  vero  ignoran- 
tiam non  iiocere      ....  205 
Remoto  impedimento  emergit  actio 

(W.  20). 
Res  accessoria  sequitur  rem  principa- 

lem B65 

Res  inter  alios  acta  alteri  nocere  non 

debet 264,  731 

Res  ipsa  loquitur  ....  246 
Res  judicata  pro  veritateaccipitur  259, 723 
Ret^oluto  jure  concedentis  resolvitur 

jus  concessum         .        .        .        .351 
Res  perit  suo  domino .        .        .  194,  596 
Respondeat  superior  .        .        .  '43,  641 
Res  sua  nemini  sei'vit  (a). 
Rex  non  debet  esse  sub  homine  sed 

sub  Deo  et  lege  .  .  .  33,  92 
Rex  nun  potest  fallere  nee  faUi  (G. 

438). 
Rex  non  potest  gratiam  facere  cum 

injuria  et  damno  aliorum  .  .  49 
Rex  non  potest  peccare  .  .  .38 
Rex  nunquam  moritur  .  .  .  35 
Rex  quod  est  injustum  facere  non 

potest 38 

Roy  n'est  lie  per  ascun  statute,  si  il 

ne  soit  cxpressemcnt  nosm^  . 


.    56 

.  1,  148 
.  281 


Salus  populi  suprcma  lex    . 
Salus  reipublicie  suprema  lex    . 
Scientia  ntrinque  par  pares  contra 

hentes  facit 
Scriberc  est  agere       ....  743 
Secundum  naturam    est,    commoda 
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cujuflque  rei  -  eum  sequi,  quern 
seqnuntur  incommoda  (D.  50.  17. 
10). 

Seisina  facit  stipitem         .        .        .  390 

Semper  in  dubiis  benigniora  prie- 
ferenda  {b). 

Semper  in  obscuris,  quod  minimum 
est  sequimur         ....     520 

Semper  praesumitur  pro  negante  (r)    .  377 

Semper  pro  l^timatione  prsesumitur. 

Semper  si)ecialia  generalibus  insunt 
(D.  50.  17.  147). 

Sententia  contra  matrimonium  nun- 
quam transit  in  rem  judicatam  (7 
Rep.  43). 

Sententia  interlocutoria  revocari 
potest,  definitiva  non  potest  (Bac. 

-    Max.  reg.  20). 

Si  aes  pro  aura  veneat,  non  valet       .  598 

Sic  utere  tuo  ut  alienum  non  laedas  .  281 

Simplex  commendatio  non  obligat  601, 606 

Si  quidem  in  nomine,  cognomine,  prse- 
nomine  legatarii  testator  erraverit, 
cum  de  i)erson&  constat,  nihilomi- 
nus  valet  legatum  .        ,        .        .485 

Si  quid  universitati  debetur  singulis 
non  debetur  nee  quod  debet  univer- 
sitas  singuli  debent  (D.  3.  4.  7. 
1.)  id). 

Sive  tota  res  evincatur,  sive  pai-s, 
habet  regressum  emptor  in  vendi- 
torem 589 

Socii  mei  socius,  meus  socius  non  est 
(D.  50.  17.47). 

Solutio  pretii  emptionis  loco  habetur 
(Jenk.  Cent.  56"). 

Solvitur  in  modo  solventis         .        .617 

Specialia  generalibus  derogant  (r). 
Spoliatus  debet  ante  omnia  restitni  (2 
Inst  714)  (/). 


(»)  C1t«d  by  Ia\.  Wensleydale,  Baird  v.  Fortune, 
4  Macq.  8c.  App.  Gaa.  151. 

(/>)  8ee  mtvher  v,*  Deniaon,  11  Moo.  P.  C.  G. 
W6. 

(c)  See  Rt'g.  v.  AfiUw,  10  CI.  ft  Fin.  584  (cited 
/KwOi  ^vhere  thiH  maxim  was  applied;  A,'0.  v. 
Dettn  of  U'hulgort  8  H.  L.  Gas.  898;  Baker  v.  Lee, 
Id.  .012;  JkamUh  v.  Beamish,  9  H.  L.  Gas.  274, 


838;  per  Ld.  Campbell,  Daneey  v.  Bichardeon,f  8 
B.  ft  B.  728. 

(d)  Bee  1  Bla.  Com.,  21st  ed.,  484. 

(c)  See  Kideton  v.  Empire  In*.  Co.,  L.  R.  1  G.  P. 
546 ;  Eari  qfKintore  v.  Lard  IfDverary^  4  Maoq.  He 
App.  Gas.  522. 

(/)  See  4  Bla.  Com.,  21st  ed.,  868 ;  Honeood  v. 
Smith,  2  T.  R.  758. 
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Stabit  pnesnmptio  donee  probetor  in 

eontrarium  (4  Rep.  71  b)  .  726 
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commnni  legi  (Jenk.  Cent.  24). 
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facit 13 
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125)  (O.  464). 
Super  falso  et  oerto  fingitnT      .        .  104 
Snrplosagiam  non  nocet    .        .        .  468 


Talis    interpretatio  semper  fienda 

est,  ut  evitetar  absurdam  et  incon- 

venicns,  et  ne  jndiciam  sit  illu- 

sonnm  (1  Bep.  52). 

Tenor  est  qui  l^cm  dat  fendo    .        .  346 

Traditio  loqai  facit  chartam  (5  Rep. 

1)  {")' 
Transit  terra  cum  onere    .        .  368,  687 

Tutins  semper  est  errare  in   acqui- 

tando  qoam  in  puniendo,  kc .        .  258 


Ubi  aliquid  conceditur,  oonceditur  et 

id  sine  quo  res  ipsa  esse  non  potest  359 
Ubi  oesaat  remediam  ordinarium  ibi 
decttrritar  ad  extraordinarium  et 
nunqnam  decarritur  ad  extraordi- 
narium    ubi     valet    ordinarium 
(G.  491). 
Ubi  damna  dantur,  victus  victori  in 
ezpensis  oondemnari  debet  (2  Inst. 
289)(»). 
Ubi  eadem  est  ratio  eadem  est  lex    .  122 
Ubi  eadem  ratio  ibi  idem  jus  .  122 

Ubi  jus  ibi  remedium         .        .        .  150 
Ubi  nullum  matrimoninm  ibi  nulla 

dos  (Co.  Litt.  32). 
Ubi  quid  gencralitur  conceditur  inest 
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(o)  See  to  this  maxim,  Gcddard^s  cote,  S  Rep. 
4 ;  per  Baylej,  J.,  StgU*  v.  WardU,  4  B.  ft  G.  911 ; 
p€r  Ffttteion,  J.,  Brouene  v.  Dvrton,  17  L.  J.  Q.  E 
50 ;  dting  cixgttni'8  com.  5  Rep.  1,  and  recognising 
5tae2e  t.  Jtfarf,  4  B.  ft  C.  272,  879;  Tupper  v. 
Foulkn,  6  C.  B.,  N.  8.  797.  See,  aleo,  Shaw  v. 
ifay,  1  Szch.  412 ;  per  Jarrls,  C.  J.,  DavU  v. 


Jones,  17  G.  B.  684;  Cumberlegs  v.  Lateaon,  1  C. 
B.,  N.  8.  709,  720;  Xentu  v.  Wiekham,  14  C.  B.. 
N.  8.  435 ;  .S.  C,  13  id.  385,  L.  R.  2  H.  L.  29(5 : 
Kidner  v.  Keith,  15  G.  B.,  N.  8.  86. 

(fc)  8  Bla.  Com.,  21st  ed.,  899;  cited  by  Tindal. 
C.  J.,  1  Bing.,  N.  C.  522.  This  nuucim  is  taken 
from  the  Roman  law,  see  C.  S,  1, 18,  {  G. 
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LEGAL    MAXIMS. 


CHAPTEK  I. 


§   I. — RULES   FOUNDED  ON   PUBLIC    POLICY. 

The  Maxims  contained  in  this  section  being  of  general 
application  and  resulting  so  directly  from  the  simple  prin- 
ciples on  which  our  social  relations  depend,  it  has  been 
thought  better  to  place  them  first  in  this  collection, — as, 
in  some  measure,  introductory  to  the  more  precise  and 
technical  rules  which  embody  the  elementary  doctrines  of 
English  law. 


Salus  Populi  supbema  Lex.  {XII.  Tables : — Bacon , 
Max.j  reg.  12.) — Regard  for  the  public  welfare  is  the 
highest  laic. 

This  phrase  is  based  on  the  implied  assent  of  every  Publie  Kifety. 
member  of  society,  that  his  own  individual  welfare  shall, 
in  eases  of  necessity,  yield  to  that  of  the  community; 
and  that  his  property,  liberty,  and  life  shall,  under 
eertaiD  circumstances,  be  placed  in  jeopardy  or  even 
sacrificed  for  the    public   good  (a).     "  There    are,"   said 

(a)  Alibi  diximus  res  subdilorum  fuiigiiurf  its  rebuit  tUi^  casque  etmm 
ffsih  eminenli  dominio  esse  cidtcUis,  perdere  et  alienare  possit,  non  tan'Min 
«te  vt  eivitas,  aut  qtii  civUatis  vice      ex  s^immn  itecessitaU,   qnoe  priratis 

L.M.  1 


BULE8  FOUNDED   ON   PUBLIC   POLICY. 

BuUer,  J.  (b),  ''  many  cases  in  which  individuals  sustain  an 
injury  for  which  the  law  gives  no  action ;  as,  where  private 
houses  are  pulled  down,  or  bulwarks  raised  on  private 
property,  for  the  preservation  and  defence  of  the  kingdom 
against  the  king's  enemies."  Commentators  on  the  civil  law, 
indeed,  have  said  (c),  that,  in  such  cases,  those  who  suffer 
have  a  right  to  resort  to  the  public  for  satisfaction  ;  but  no 
one  ever  thought  that  our  own  common  law  gave  an  action 
against  the  individual  who  pulled  down  the  house  or 
raised  the  bulwark  ((f) •  On  the  same  principle,  viz.  that 
a  man  may  justify  committing  a  private  injury  for  the 
public  good,  the  pulling  down  of  a  house  when  necessary, 
in  order  to  arrest  the  progress  of  a  fire,  is  permitted  by 
the  law  («)• 

Likewise,  in  less  stringent  emergencies,  the  maxim  is, 
that  a  private  mischief  shall  be  endured,  rather  than  a 
public  inconvenience  (J)  ;  and,  therefore,  if  a  highway  be 
out  of  repair  and  impassable,  a  passenger  may  lawfully 
go  over  the  adjoining  land,  since  it  is  for  the  public  good 
that  there  should  be,  at  all  times,  free  passage  along 
thoroughfares  for  subjects  of  the  realm  (g). 

quoque  jui  aliquod  in  aliena  eoneedilf  Finch's  Law,  39  ;  Ruuell  t.  Mayor 

$ed  obpublieam  tUilitaUm,  cuipriva'  of  New  York^  2  Denio  (U.S.),  R-  461, 

ta9  eedere  illi  ipsi  toluisae  cetuendi  474;  see  Carter  ▼.  Thomas,  [1893]  1 

AwU  qui  in  civilem  eoUum  eoierunt ;  Q.  6.  673 :  62  L.  J.  M.  C.  104. 
Grotius  de  Jure  Belli  et  Pac.  Bk.  3,  (/)  Ahtor  v.  French^  2  Show.  28 ; 

c.  20,  B.  7,  §  1.— Ze  SalxU  dii  peuple  Dawes  v.  Hawkins,  8  C.  B.  N.  S. 

est  la  mprinie  Joi;  Mont  Esp.  des  848,  856,   859;  per  Pollock,   C.B., 

Lois,  L.  XXVII.  Ch.  23.    In  eewu  ^.-(7.  v.  Briant,  16  M.  k  W.  185. 
extrtmm  necessitatis  omnia  stint  com-  (g)  Per  Ld.  Mansfield,   Taylor  v. 

munia;  1  Hale,  P.  C.  64.  H^hitehead,  i  DougL  749;  per  Ld. 

(6)  Per  Buller,  J.,  PlaU  Glass  Co,  EUenborough,  BuUard  v.  HarrUon, 

V.  Meredith,  4  T.  R.  797  ;  Noy,  Max.,  4  M.  &  S.  393 ;  16  R.  R.  498 ;  Datees 

9th  ed.   36 ;  Dyer,  60  b ;  12  Rep.  v.  Hawkins,  8  C.    B.   N.   S.   848 ; 

12,  18.  Robertson  v.  OantleU,  16  M.  &  W. 

(c)  See  Pnff.  de  Jure  Nat  Bk.  8,  296 ;  Campbell  v.  Race,  7  Cuahing 
c.  6,  8.  7  ;  Grotius  de  Jure  BelL  et  (U.S.),  R.  408.  Secus,  where  dedica- 
Pac.  Bk.  3,  c  20,  s.  7,  §  2.  tion  of  road  to  public  is  not  absolute  ; 

(d)  Per  Buller,  J.,  4T.  R.  797.  Arnold  v.  Holbrook,  L.  R.  8  Q.  B. 
{e)  Noy,    Max.,   9th  ed.   36;   12      96. 

Rep.  12 ;  Dyer,  36  b ;  Plowd.  322 ; 


RULES   FOU)9DED   ON   PUBLIC   POLICY. 

The  principle  underlying  the  maxim,  as  well  as  the 
limitations  with  which  it  is  applied,  is  well  illustrated  by 
the  following  expressions  of  Cockbum,  C.J. :  ''  The  power 
to  erect  a  sea-wall  or  embankment  as  a  protection  against 
the  sea,  or  from  the  influx  of  the  tide  in  rivers,  is  one. 
of  those  things  which  emanate  from  the  prerogative  of 
the  Crown  for  the  general  safety  of  the  public  (h),  and  no 
doubt  the  ordinary  right  of  property  must  give  way  to  that 
which  is  done  under  that  great  prerogative  authority  for  the 
protection  and  safety  of  the  public,  but  only  to  the  extent 
to  which  it  is  necessary  that  private  rights  or  public  rights 
should  be  sacrificed  for  the  larger  public  purposes,  the 
general  common  weal  of  the  public  at  large  *'  (i). 

Upon  the  principle  we  are  discussing,  also  depends  the 
right  of  the  State  to  interfere  with  and  place  a  limit  to 
rights  of  property  for  the  purposes  of  revenue  and  the 
sapport  of  government  (k).  It  is,  however,  a  rule  of  law.  Taxes,  tc 
which  has  been  designated  as  a  **  legal  axiom,"  that ''  no 
pecuniary  burden  can  be  imposed  upon  the  subjects  of  this 
country,  by  whatever  name  it  may  be  called,  whether  tax, 
dae,  rate,  or  toll,  except  upon  clear  and  distinct  legal 
authority,  established  by  those  who  seek  to  impose  the 
burden  "  (I). 

In  the  familiar  instance,  likewise,  of  an  Act  of  Parlia-  Railway  and 
ment  for  promoting  some  specific  undertaking  of  public  ^^^^^   ^^' 
utility,  as  a  caoal,  railway,  or  paving  Act,  the  legislature 

(A)  Sec  A.'G.  V.  Ttf/UiM,  \i  Ch.  lawfully  imposed."    Judgm.,  Burder 

1).  M:  49  L.  J.  Ch.  877  ;  W.  Nor-  v.  Fel4Sij,  12  A.  t  E.  247.     **It  is  a 

/oik  Farmers    Co.   v.   ArchdaUy  16  well  settled  rule  of  law  that  every 

Q.  B.  D.  754  :  55  L.  J.  Q.  B.  230.  charge  upon  the  subject   must   be 

(i)  Greenwich  Bd.  of  W.  v.  Maxtd-  imposed  by  clear  aud  unambiguous 

*Uiy^  L.  E.  5  Q.  B.  897,  401.  language."    Per  Bayley,  J.,  Denn  v. 

{k)  Per  Ld.   Camden,    Entick  ▼.  Diamond,  4  B.  &  C.  245 :  28  B.  R. 

CwTiiufUni,  19  How.  St  Tr.  1066.  287 ;  per  Bramwell,  B.,  A,'G,  v.  Ld, 

{V)  Per  Wilde,    C.J.,    Oosling  v.  Middleton,  8  H.  &  N.  138 ;  see  also 

l^cZey,  12Q.B.407;  see  alsoS.  C.,4  Oriental  Bank  v.    IFrigHt,  5  App. 

H.L.Ca«.727,781,prrMartin,B.,and  Cas.    842;    A.-G.   v.    Beech,  [1899] 

jwr  Ld.  Tniro.     "The  law  requires  A.  C.  68  :  68  L.  J.  Q.  B.  180. 

elear  demonstration  that   a  tax  is 
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will  not  scruple  to  interfere  with  private  property,  and  will 
even  compel  the  owner  of  lands  to  alienate  them  on  receiving 
a  reasonable  compensation  for  so  doing  (m) ;  but  such  an 
arbitrary  exercise  of  power  (n)  is  indulged  with  caution ;  the 
true  principle  applicable  to  such  cases  being,  that  private 
interests  are  never  to  be  sacrificed  to  a  greater  extent  than 
is  necessary  to  secure  a  public  object  of  adequate  import- 
ance (o).  The  Courts,  therefore,  will  not  so  construe  an 
Act  as  to  deprive  persons  of  their  estates  and  transfer  them 
to  others  without  compensation,  in  the  absence  of  a  manifest 
reason  of  policy  for  thus  doing,  unless  they  are  so  fettered 
by  express  statutory  words  as  to  be  unable  to  extricate 
themselves,  for  they  will  not  suppose  that  the  legislature 
had  such  an  intention (p).  And  "where  an  Act  is  sus- 
ceptible of  two  constructions,  one  of  which  will  have  the 
effect  of  destroying  the  property  of  large  numbers  of 
the  community  and  the  other  will  not,"  the  Courts  will 
'^  assume  that  the  legislature  intended  the  latter ''  (q).  Also, 
as  it  has  been  judicially  observed,  where  large  powers  are 
entrusted  to  companies  to  carry  their  works  through  a  great 
extent  of  country  without  the  consent  of  the  owners  of  the 
lands  through  which  they  are  to  pass,  it  is  reasonable  and 
just,  that  any  injury  to  property  which  can  be  shown  to 
arise  from  the  prosecution  of  those  works  should  be  fairly 

(m)  As  to  the  items  i-ecoverable  in  Horner^  14  Q.  B.  D.  245,   257 :  54 

respect  of  depreciation   of  property  L.  J.  Q.  B.  232 ;  per  \A.  Abinger, 

under  the  Lands  Clauses  Act,  1845,  Straeeit  ▼.  Nelson,  12  M.  k  W.  540, 

see  Duke  of  Bucclexuh  v.  Mttr.  Bd.  541 ;  per  Alderson,  B.,  Doe  v.  Man- 

of  IV.,  L.  R.  5  H.  K  418 ;  Cowper  cheater  A  Bosgendale  R.  Co.,  14  M.  k 

Essex  V.  Acton  L.  B.,  14  App.  Cos.  W.  694  ;  Anon.,  Lofft.,  442  ;   A*,  v. 

168  :  58  L.  J.  Q.  B.  594.  Croke,   Cowp.    29  ;  Clarence    R.   Co. 

(n)  ^Qper  Ld.  Eldon,  1  My.  k  K.  v.  O,  North  of  Etigland  R.   Co.,  4 

162 ;  Judgin.,    Taxmiey  v.    Lynn  <fc  Q.  B.  46. 

Ely  R.  Co.,  16  L.  J.  Ch.  282  ;    JVebh  {q)  Per  YAe,  C.J.,  Chelsea  Vestry 

V.    Maiidiester    A  Leeds   R.  Co.,    4  v.  Khiff,  17  C.  B.  N.  S.  629  ;  of.  per 

My.  k  Cr.  116.  Brett,  M.R.,  Plumstead  Bd.  of  W.  v. 

(o)  See  Judgin.,    Simpson  v.   Ld.  SjHichnan,  13  Q.  B.  D.  878,  887  :  53 

Koiffden,  1  Keen,  598,  599  ;  Lister  v.  L.  J.  M.  C.  142 ;  Railton  v.  IVood, 

Lobley,  7  A.  &  £.  124.  15  App.  Cas.    363,   366  :    59   L.   J. 

( jw)  See  per  Brett,  M.R.,  A.O.  v.  \\  C.  R4. 
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compensated  to  the  party  Bustaining  it  (r),  and  likewise  it 
is  required  that  the  authority  given  should  be  strictly 
pursued  and  executed  («). 

In  accordance  with  the  maxim  under  notice,  it  was  held  £z«niple. 
that,  where  the  commissioners  appointed  by  a  paving  Act 
occasioned  damage  to  an  individual,  without  exceeding  their 
jurisdiction,  neither  the  commissioners  nor  the  paviors 
acting  under  them  were  liable  to  an  action,  the  statute 
under  which  the  commissioners  acted  not  giving  them 
power  to  award  satisfaction  to  individuals  who  happened  to 
suffer ;  and  it  was  observed,  that  some  individuals  suffer  an 
inconvenience  under  all  such  Acts,  but  the  interests  of 
individuals  must  give  way  to  the  accommodation  of  the 
public  (t) — privatum  incanimodiun  publico  bono  pensatur  (w). 
And  "  where  authority  is  given  by  the  legislature  to  do  an 
act,  parties  damaged  by  the  doing  of  it  have  no  legal 
remedy,  but  should  appeal  to  the  legislature  "  (^).  Where, 
however,  the  terms  of  the  statute  are  not  imperative  but 
permissive,  and  where  it  is  left  to  the  discretion  of  the 
persons  empowered,  to  determine  whether  their  general 
powers  shall  be  put  into  execution  or  not,  the  inference  is 
that  the  legislature  intended  that  discretion  to  be  exercised 
in  strict  conformity  with  private  rights,  and  did  not  intend 
to  confer  licence  to  commit  nuisances  in  any  place  which 
might  be  selected  for  the  purpose  (y) . 

(r)  OaUdoHian  R,  Co.  ▼.  Walker's  Sttttan  v.   Clarke,  6  Taunt.  29 ;   16 

Trualees,  7  App.  Cas.  259  ;  Melr.  Bd.  R.  R.  5«3  ;  cited  10  0.  B.  N.  S.  777, 

0/  JF.  T.  McCarthy,  L.  R.  7  H.  L.  779 ;  Jlst(/n  v.  Sealeif,  9  Ring.  3  ;  86 

2^3  :  43  L.  J.  C.  T.  385.  R.  R.  502. 

(5)  See  Tat/lor  v.  CUmsotif  2  Q.  B.  (le)  Jenk.  Cent  85. 

978,  1031 :  11  CI.  &  F.  610  ;  ;w  Ld.  (x)  See  per  Wilde,   ('.J.,  7  C.  B. 

Maostield,  IL  v.  ( 'rokf,  1  Cowp.  26  ;  226  ;  Mayor  of  Liverpool  v.  Charley 

Oftkr  V.  Cook€j  13  <2.  B.  143.  Waterworks  Co.,  2  De  O.  M.  k  G. 

(')  PUUe  Glass  Co.  v.  Meredith,  4  852,  860  ;  Dixmi  v.  Melr.  Bd.  of  W., 

T.  R.  794,  aud  BmOtott,  v.  Crmother,  7  Q.  B.  D.  418 ;  50  L.  J.  Q.  B.  772 ; 

2  B.  &  C.  703 :  26  R.  R.  528 ;  cited  L.  B.  A  S.  C,  R.  Co.  v.  Tru7nan,  11 

by  Williams  J-,  Pifgriin  v.  Smith-  App.  Caa.  45  :  55  L.  J.  Ch.  354. 

uwfdon  A  Dorchester  JL  Co.,  7  C.  B.  (1/)  Per  lA.  Wataoii,  Metr.  Asylum 

228;  Wilson  \.  Mayor  of  New  York,  Bd.  v.  Hill,  6  App.  Cas.  193,  213; 

1  Deuio  (r.S.),   R.   595,  598  ;   see  60  L.  J.  Q.  B.  363. 


RULES  FOUNDED   ON   PUBLIC   POLICY. 


Diatinction 
between 
pablio  and 
prirate  Acta. 


We  shall  hereafter  have  occasion  to  consider  further  the 
general  principles  applicable  for  interpreting  statutes  passed 
mih  a  view  to  the  carrying  out  of  undertakings  calculated 
to  interfere  with  private  property.  We  may,  however, 
observe,  in  connection  with  our  present  subject,  that  the 
extraordinary  powers  with  which  railway  and  other  like 
companies  are  invested  by  the  legislature,  are  given  to 
them  *'  in  consideration  of  a  benefit  which,  notwithstanding 
all  other  sacrifices,  is,  on  the  whole,  hoped  to  be  obtained 
by  the  public ; "  and  that,  since  the  public  interest  is  to 
protect  the  private  rights  of  all  individuals,  and  to  save 
them  from  liabilities  beyond  those  which  the  powers 
given  by  such  Acts  necessarily  occasion,  they  must  alwajs 
be  carefully  looked  to,  and  must  not  be  extended  further 
than  the  legislature  has  provided,  or  than  is  necessarily 
and  properly  required  for  the  purposes  which  it  has 
sanctioned  (;?).  It  is,  moreover,  important  to  notice  the 
distinction  which  exists  between  public  and  private  Acts, 
with  reference  to  the  obligations  which  they  impose.  For 
general  and  public  Acts  bind  all  the  Queen's  subjects  ;  bat 
of  private  Acts,  meaning  thereby  not  merely  private  estate 
Acts,  but  local  and  personal  (a),  as  opposed  to  general 
public  Acts,  "it  is  said  that  they  do  not  bind  strangers, 
unless  by  express  word  or  necessary  implication  the 
intention  of  the  legislature  to  affect  the  rights  of  strangers 
is  apparent  in  the  Act ;  and  whether  an  Act  is  public  or 
private  does  not  depend  upon  any  technical  considerations 
(such  as  having  a  clause  or  declaration  that  the  Act 
shall  be  deemed  a  public  Act),  but  upon  the  nature  and 
substance  of  the  case'"  (6).    And  private  Acts  passed  for 


(s)  Per  Ld.  Langilale,  Colman  v. 
BofUni  Counties  JL  Co.,  10  Bear.  14  ; 
Loo$ettwre  v.  JHverUm  A  K.  Dewm  Ry, , 
22  Ch.  D.  25.  Gf.  per  Boweo,  L. J., 
Wandnoorih  Bd,  of  W,  t.  UnUed 
Telephone  Co.,  18  Q.  B.  D.  904^  920  : 
58  L.    J.    Q.    B.    457 ;    Jfoyor   of 


TuHbrtdge  fTelley.  Baird,  [1896]  A.  C. 
484  :  65  K  J.  Q.  a  451. 

(a)  See  Cock  ▼.  Omi,  12  M.  if.  W. 
284 ;  Shepherd  y.  Sharp,  1  U.  ft  N. 
115. 

(6)  Per  Wigram,  V.-C,  Dawson  y^ 
Paver,  5  Hare,  484  (citing  BarriwftoiCs 
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the  benefit  of  an  individaal  are  constraed  strictly  against 
liim(c). 

On  the  other  hand,  vbere  a  statate  authorises  the 
stopping  up  and  diverting  of  a  highway,  and  thos  interferes 
with  the  rights  of  the  pablic  with  a  view  to  promoting 
the  convenience  of  an  individaal,  such  provisions  as  the 
Act  contains  for  ensnring  compensation  to  the  pablic  must 
receive  a  liberal  constraction.  "  The  rights  of  the  public 
and  the  conveaience  of  the  individual  constantly  some  into 
opposition ; "  in  such  cases  ' '  there  maj  be  sometimes 
Tsxatioas  opposition  on  the  one  hand,  but  there  may  be  also 
OQ  the  other  very  earnest  pursuit  of  individual  advantage, 
r^ardless  of  the  rigbts  and  convenience  of  the  publia 
Fall  elFect,  therefore,  ought  to  be  given  to  provisions  by 
which,  while  dne  concession  is  made  to  the  individual, 
proper  protection  is  also  afforded  to  the  public  "  (d). 

From  the  principle  under  consideration,  and  from  the  trimin"!  Uw, 
very  nature  of  the  social  compact  on  which  municipal  law 
is  theoretically  founded,  and  under  which  every  man, 
when  he  enters  society,  gives  up  part  of  bis  natural  free- 
dom, re&ult  those  laws  which,  in  certain  cases,  authorise 
tiie  infliction  of  penalties,  the  privation  of  liberty,  and  even 
the  destruction  of  life,  with  a  view  to  put  down  crime,  and 
to  ensure  the  welfare  of  the  public.  Penal  laws,  however, 
should  evidently  be  restrained  within  the  narrowest  limits 
vhich  may  be  deemed  compatible  with  these  objects,  and 
should  be  interpreted  by  the  judges,  and  administered  by 
the  executive,  in  a  mild  and  liberal  spirit.  Before  any  man 
is  subjected  to  a  penalty,  a  clear  case  for  its  imposition 
should  be  made  out  (e).  A  maxim  is,  indeed,  laid  down  h^ 
Lord  Bacon,  which  might  at  first  sight  appear  inconsisten 

(OK,  a  Rep.  188  >,    and   Xwj/   v.  id)  Beg.  i.  Kewmarktl  B,  Co.,  1 

Uti>tglo»,  1  Tentr.  175).  Q.  II.  702.  713. 

(=)  AUrindian   Uvvm.  v.  Cheihire  (c)   WcUA  r.  Sp.  of  Lincoln,  L.  R 

Lina,   15   Q.   B.   D.    697;  SeoUith  10  C.  P.  S33:  41  L.  J.  C.  P.  244 

Drana^  Co.   t.  CampitU.  14  A|ip.  per  Ctire,  J..  Crane  v.  Laarnice,  2 

Cu.  U2.  Q.  li.  D.  132  :  50  L.  J.  M.  C.  110. 
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with  these  remarks;  for  he  observes  that  the  law  will 
dispense  with  what  he  designates  as  the  " placita  juris" 
**  i-ather  than  crimes  and  wrongs  should  be  unpunished, 
quia  salm  jMjpnli  suprema  Icx^'^  and  '^  solus  poptdi  is  contained 
in  the  repressing  offences  by  punishment,"  and,  therefore, 
teceditnr  a  placitis  juris  potius  quam  injun^e  et  delicta 
maneant  impunita  (/).  This  maxim  must,  at  the  present 
day,  be  understood  to  apply  only  to  those  cases  in  which 
the  judges  are  invested  with  a  discretionary  power  to  permit 
such  amendments  to  be  made,  e.g.,  in  an  indictment,  as 
may  prevent  justice  from  being  defeated  by  mere  verbal 
inaccuracies,  or  by  a  non-observance  of  certain  legal  tech- 
nicalities (g) ;  and  a  distinction  must,  therefore,  still  be 
remarked  between  the  "  pla^ita  "  and  the  "  regkl/e'"  juris, 
inasmuch  as  the  law  will  rather  suffer  a  particular  offence 
to  escape  without  punishment,  than  permit  a  violation  of 
its  fixed  and  positive  rules  (h). 


Necessitas  inducit  Privilegium  quoad  Jura  privata.  {B€ic^ 
Mcuc.f  reg.  5,) — In  the  domain  of  Jus  privatum  necessity 
imjHJi-ts  privilege. 

*'  The  law  chargeth  no  man  with  default  where  the  act 
is  compulsory  and  not  voluntary,  and  where  th^re  is  not  a 
consent  and  election ;  and  therefore  if  either  there  be  an 
impossibility  for  a  man  to  do  otherwise,  or  so  great  a  per- 
turbation of  the  judgment  and  reason  as  in  presumption  of 
law  man's  nature  cannot  overcome,  such  necessity  carrieth 
a  privilege  in  itself  *'  (i). 
Involantiiiy  Lord  JBacon  has  in  this  passage  fallen  into  the  common 
error  of  opposing  compulsory  to  voluntary  action.     The 

(/)  Bac.  Max.,  reg.  12.  contracts  on  the  ground  that  they 

(^)  See  14  &  15  Vict,  c.  100,  ss,  1,  are  opposed  to  public  jwlicy  will  be 

24.  considerwl  later. 

{h)  Brtc.  Max.,  rog.  12.     The  doo-  (i)  Bac  Max.,  reg.  6,  cited  1  T.  R. 

triue    of   our    law  as    to    avoiding  32 ;  Jtnk.  Cent  280. 


action. 
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opposite  to  voluntary  action  is  involuntary,  and  the  very 
siiTongest  forms  of  compulsion  do  not  exclude  voluntary 
action.  A  criminal  walking  to  execution  is  under  compul- 
sion if  any  one  can  be  said  to  be  so,  but  his  motions  are  just 
as  much  voluntary  actions  as  if  he  were  leaving  his  place  of 
confinement  to  regain  his  liberty.  That  the  law  will  hold 
no  man  responsible  for  an  act,  which  is  involuntary  in  the 
strict  metaphysical  sense,  it  is  unnecessary  to  state  (A). 

"  Necessity,"  said  Lord  Bacon,  "  is  of  three  sorts:  neces-  Bacon|8 
siiy  of  conservation  of  life ;  necessity  of  obedience  ;  and  ^  ^' 
necessity  of  the  act  of  God  or  a  stranger  "  ({).  This  division 
of  the  subject  is  scarcely  logical,  but  it  is  convenient  for  the 
purpose  of  making  some  observations  which  bear  upon 
the  maxim  under  notice.  As  we  shall  see,  some  of  his 
illustrations  are  by  no  means  sound. 

1 .  To  preserve  one's  life  is,  generally  speaking,  a  duty ;  but  Self- 
it  may  be  the  plainest  and  highest  duty  to  sacrifice  it :  war  P^*^*^^  ^"' 
is  full  of  instances  in  which  it  is  a  man's  duty  not  to  live, 
but  to  die ;  it  is  not  correct  to  say  that  there  is  any  absolute 
or  unqualified  necessity  to  preserve  one's  life  (m). 

If  two  persons  be  shipwrecked  together,  and  one  of  them, 
to  escape  death  from  hunger,  kill  the  other  for  the  purpose 
of  eating  his  flesh,  he  is  guilty  of  murder ;  and  it  is  no 
defence  that,  when  he  did  the  act,  he  believed,  upon  reason- 
able grounds,  that  he  had  no  other  means  of  preserving 
his  life  (?0- 

Lord  Bacon  seems  to  have  thought  that  if  two  persons 
are  in  danger  of  drowning,  and  one  of  them  get  to  a  plank 
to  keep  himself  above  water,  the  other,  to  save  his  own 
life,  may  thrust  him  from  it  and  so  cause  him  to  be 
•drowned  (o) ;  but  it  is  certainly  not  law  that  a  man  may 
save  his  life  by  killing  an  unoffending  neighbour  (j>).     He 

{k)  Hist.  Cr.  Law,  Stephen,  1, 152.  (u)  Itej.  v.  Dtullei/,  14  Q.  B.  D. 

(/)  Bm.  Max.,  reg.  5  ;  Noy,  Max.,  273 :  54  L.  J.  M.  C.  32. 

•9lh  ed.  32.  (o)  Bac.  Max.,  reg.  5. 

(m)  /Vr  Ld.  Coleridge,  14  Q.  B.  D.  (;>)  14  Q.  B.  D.  286. 
287. 
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also  suggests  that  hanger  might  be  an  excuse  for  theft;  bat 
the  law  is  plainly  otherwise  (q). 

Our  law,  however,  does  recognise  that  even  homicide  is 
sometimes  excusable,  when  done  to  preserve  life.  If  a  man 
be  wrongfully  assailed,  so  that  he  be  in  danger  of  his  life, 
and  if  then,  having  no  other  means  of  escape,  he  slay  his 
assailant  in  self-defence,  the  homicide  is  excused  (r).  Bat, 
before  proceeding  to  this  extremity,  a  man  ought  generally 
to  retreat  as  far  as  he  safely  can ;  and  if  two  persons 
quarrel  and  fight,  neither  is  regarded  as  defending  himself, 
until  he  has  in  good  faith  fled  from  the  fight  as  far  as  he 
can  («).  Homicide,  the  result  of  a  blow  struck  in  a  mutaal 
fight,  however  begun,  is  therefore  not  usually  excusable. 

This  doctrine  of  defence  extends,  moreover,  to  the  leading 
civil  and  natural  relations  of  life;  and  what  a  man  is 
excused  for  doing  in  his  own  defence,  a  master  or  servant, 
a  parent  or  child,  a  husband  or  wife  is  excused  for  doing, 
one  in  defence  of  the  other  (t).  And  it  seems  that,  where 
the  motive  was  to  defend  life,  the  question,  according  to 
our  criminal  law,  is  not  whether  the  act  was  in  fact 
necessary,  but  whether  it  was  done  in  the  reasonable  belief 
that  it  was  necessary:  for  instance,  if  a  son  honestly 
believe,  on  reasonable  grounds,  that  his  father  is  about  to 
murder  his  mother,  he  is  excused  for  acting  upon  that 
belief,  though  in  fact  ill  founded  (u). 
Neoesaity  of  2.  The  duty  to  obey  existing  laws  often  furnishes  excuse 
e^Sa^   for  an  act,  which  of  itself  would  be  culpable  {x).    As,  where 

the  proper  officer  executes  a  criminal  in  strict  conformity 
with  his  sentence,  or  where  an  officer  of  justice,  or  other 
person  acting  in  his  aid,  in  the  legal  exercise  of  a  particular 

iq)  1    Hale,    P.    C.    54 ;    see    14  Id.  S46. 

Q.  B.  D.  385.  (0  1   Hale,   P.    C.   484 ;   4  Blac 

(r)  Foet.    Horn.  274   et  seq. ;  see  Comm.  186. 

24  &  26  Vict,  c  100,  s.  7.  (w)  Reg.  v.  Eo9e,  15  Cox,  C.  C.  540. 

(s)  1  Hale,  P.  C.  481 — 483;  seei^.  {x)  ^ju$  vera  nulla  culpa  est  cui 

T.  Bull,  9  C.  &  P.  22  ;  Heg.  t.  Knock,  partre  necesse  sU ;  D.  50,  17,  169. 
14  Cox,  C.  C.  1  ;   Iteg,  v.    We^an, 
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duty,  kills  a  person  who  resists  or  prevents  him  from 
execatiDg  it(^).  And  where  a  known  felony  is  attempted 
upon  any  one,  not  only  the  party  assaulted  may  repel  force 
by  force,  bat  his  servant  attending  him,  or  any  other 
person  present,  may  interpose  to  prevent  the  mischief,  and, 
if  death  ensue,  the  party  so  interposing  will  be  justified  (z). 
So,  in  executing  process,  a  sheriff,  it  has  been  observed,  acts 
as  a  ministerial  officer  in  pursuance  of  the  command  he 
receives  in  the  king's  name  from  a  court  of  justice,  which 
command  he  is  bound  to  obey.  He  is  not  a  volunteer, 
acting  from  his  own  free  will  or  for  his  own  benefit,  but  is 
imperatively  commanded  to  execute  the  king's  writ.  He 
is  the  servant  of  the  law,  and  the  agent  of  an  overruling 
necessity;  and  if  the  service  of  the  law  be  a  reasonable 
service,  he  is  (in  accordance  with  the  above  maxim)  justly 
entitled  to  expect  indemnity  (a),  so  long  as  he  acts  with 
diligence,  caution,  and  pure  good  faith ;  and,  it  should  be 
remembered,  he  is  not  at  liberty  to  accept  or  reject  the 
office  at  his  pleasure,  but  must  serve  if  commanded  by  the 
Crown  (fc). 

''  The  law  has  always  held  the  sheriff  strictly,  and  with 
much  jealousy,  to  the  performance  of  his  duty  in  the  execu- 
tion of  writs,  both  from  the  danger  there  is  of  fraud  and 
collusion  with  defendants,  and  also  because  it  is  a  disgrace 
to  the  Crown  and  the  administration  of  justice,  if  the 
king's  writ  remains  unexecuted"  (c).  In  this  case,  there* 
fore,  the  rule  of  law  usually  applies, — necesaitas  quod  cogit 
defendit  {d) ;  although  instances  do  occur  where  the  sheriff 
is  placed  in  a  situation  of  difficulty  because  he  is  the 
mere  officer  of  the  Court,  and  the  Court   is    bound   to 

(y)  FoBt  Horn.  270.  CI.  4c  F.  701. 

(2)  Ibid.  274.  {c)  Judgiu.,  Hotoden  v.  Standish, 

(a)  Far  instance,  by  interpleader,  6  C.  B.  520.     As  to  tbe  sberiflTs  duty 

as  to  which  see  per  Maule,  J.,  3  C.  B.  in  respect  of  executing  criminals  capi- 

Ml,  342 ;  per  Rolfe,  B.,  15  M.  k  W.  tally  convicted,  see  A*,  r.  Antrobus,  2 

197;  iwr  AldetBon,  B.,  14  Id.  801.  A.  &  £.  788. 

(6)  Per  Vaughan,  B.,  Oarlwid  v.  {d)  1  Hale,  P.  C.  51 ;  2  C.  &  M. 

CariisU,  2  C.  &  M.  77 ;  S.   C,   4  77. 
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Act  of 

strmnger. 


Husband 
and  wife. 


see   that  suitors  obtain  the  fruits  of  decisions  in  their 
favour  (e). 

3.  The  actions  of  a  third  person  do  not,  as  a  rule,  afford 
a  defence  for  an  act  in  itself  criminal,  unless  they  are  of 
such  a  nature  as  to  make  it  strictly  involuntary  in  the 
correct  sense  noticed  at  the  beginning  of  this  chapter. 
Thus,  if  A.,  by  force,  take  the  hand  of  B.,  in  which  is  a 
weapon,  and  therewith  kill  C,  A.  is  guilty  of  murder,  but 
B.  is  excused ;  though,  if  merely  a  moral  force  be  used,  as 
threats,  duress  of  imprisonment,  or  even  an  assault  to  the 
peril  of  his  life,  in  order  to  compel  him  to  kill  C,  this  is 
no  legal  excuse  (/). 

To  the  rule  that  the  moral  force  of  another  is  no  excnse 
for  a  crime,  there  is  one,  and  perhaps  only  one,  exoeption. 
A  wife  who,  in  her  husband's  presence,  and  under  his  coer- 
cion, commits  a  crime,  is,  generally,  excused,  and  when  a 
wife  has  committed  a  crime  in  her  husband's  presence,  it 
is  presumed,  until  the  contrary  be  proved,  that  she  did  it 
under  his  coercion  ;  but  this  presumption  is  always  rebut- 
table (g) ;  and  moreover  the  husband's  coercion  is  never  an 
excuse  for  crimes  done  by  the  wife  in  his  absence  (//). 

There  has  been  some  uncertainty  upon  the  question^  for 
what  crimes  may  the  wife  be  excused  upon  the  ground  of 
her  husband's  coercion  (i).  The  better  opinion  seems  to  be 
that  she  may  be  excused  upon  that  ground  for  all  crimes, 
including  misdemeanors  (k),  except  murder  or  treason,  for 
which  she  cannot  be  so  excused  on  account  of  the  heinousness 
of  those  crimes  (Q. 


{e)  See  particularly  SlockiUtle  v. 
Jfanmi-d,  11  A.  &  E.  253;  Chrisio- 
phtrsmi  V.  Burton,  3  Exch.  160  ;  ;«r 
Jervis,  C.J.,  Orajory  v.  CoUerdl,  5 
E.  k  Ji  584  ;  Hooper  v.  Lane,  6  H.  L. 
Cas.  443. 

(/)  1  Hale,  P.  ('.  434  ;  1  East, 
P.  C.  225. 

(r/)  1  Hale,  P.  C.  5}6;'lleg.  v. 
Cohen,   11  Cox,   0.  0.   99;   Jieg,  v. 


Tarpey,  12  Cox,  C.  C.  45. 

(A)  1  Hale,  P.  C.  45  ;  Reg.  t.  John, 
13  Cox,  100;  BimcH's  Cam,  [189S] 
A.  C.  234. 

{i)  See  tbe  cases  collected  in  Arch- 
bold,  Cr.  PI.,  22iid  ed.,  p.  29. 

{k)  See  R,  v.  Price,  8  C.  &  P.  19 ; 
Reg.  V.  Torj^ii,  12  Cox,  C.  C  45,  49 ; 
Stephen,  Dig.  Cr.  L.,  5th  eti.,  §  31. 

(/)  1   Hale,   P.   C.   45,   47,  48  ;   1 
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The  reason,  given  by  Lord  Bacon,  why  the  husband's 
coercion  does  not  excuse  the  wife  if  she  join  him  in  coni- 
mittiDg  treason,  is  because  it  is  against  the  commonwealth ; 
and  he  cites  the  maxims,  pririlegiiim  non  valet  contra  rem- 
pMicam,  and  neces9itas  piMica  major  est  quam  privata.  He 
seems  to  be  on  firm  ground,  when  he  observes,  in  respect 
of  these  maxims,  that  "  death  is  the  last  and  farthest  point 
of  particular  necessity,  and  the  law  imposeth  it  upon  every 
subject,  that  he  prefer  the  urgent  service  of  his  prince  and 
country  before  the  safety  of  his  life  "  (tu). 


So[MA  Ratio  est  qu*  pro  Eblioione  facit.      (Co.  Litt. 
341  a.)     The  best  nde  is  that  which  advances  religion. 

This  saying,  which  Coke  cites  to  support  the  proposition 
that  a  person  cannot  alienate  his  glebe  to  his  successor's 
prejudice,  is  borrowed  from  the  Soman  law,  where  Papinian 
observes  (n)  that  it  ought  never  to  be  overlooked  in  amhujms 
religicnum  quastionilnts. 

Under  this  maxim  Noy  (o)  states  that  if  any  general  cus- 
tom were  **  directly  against  the  law  of  God,*'  or  if  a  statute 
were  made  directly  contrary  thereto — for  instance,  if  it  were 
enacted  that  no  one  should  give  alms  to  any  object  in  ever 
80  necessitous  a  condition — such  custom  or  statute  would 
be  void;  and  similarly  BIackstone(j7)  says  that  if  any 
human  law  should  enjoin  us  to  commit  an  offence  against 
the  divine  law,  we  are  bound  to  transgress  that  human  law. 
But  such  statements  are  not  to  be  regarded  as  legal  pro- 
positions. In  deciding  doubtful  points  of  law  our  courts 
can  give  due  weight  to  moral  considerations;    but  where 

Hawk.  c.  1,  8.  11,  where  robbery  u  tion  of  our  ecclesiastical  law  to  the 

also  exi-epted ;  but  see  It»/,  v.  Tori>ey^  civil  law,  see  6  App.  Cas.  446. 

»«pm;  Htg,  y.  Dykes,  15  Cox,  C.  C.  (o)  Noy,  Max.,  9th  ed.  2,   citing 

771.  Doct.  &  Stud.,  18th  ed.  15,  16. 

(m)  Bar.  Max.,  reg.  5.  {p)  1  Bl.  Comiu.  43  ;  cited  2  B.  & 

(»)  1%.  11,  7,  43.    As  to  the  rtda-  C.  470  ;  of.  Fincli.  L.  75,  76. 
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oar  law,  whether  by  statute  or  otherwise,  is  clear,  they  are 
bound  to  administer  the  law  as  they  find  it,  irrespective  of 
opinions  upon  its  morality  (q) ;  and  there  is  no  remedy  but 
an  appeal  to  Parliament  for  its  reform. 

With  regard  to  foreign  laws,  however,  when  they  are 
brought  to  their  notice,  the  attitude  of  our  courts  is 
different.  They  do  not  feel  compelled  by  what  is  called 
the  comity  of  nations  to  violate  our  own  laws,  or  the  laws 
of  God  and  nature,  upon  which  our  laws  have  been  con- 
sidered to  be  founded  (r).  For  alleged  wrongs  committed 
abroad,  actions  are  not  entertained  in  this  country,  if 
nothing  has  been  done  which  our  laws  regard  as  an 
actionable  wrong  («),  nor  can  contracts,  made  abroad  with 
reference  to  foreign  laws,  and  legal  thereunder,  be  enforced 
by  action  here,  if  the  contracts  are  according  to  our  laws 
illegal  (0*  Similarly,  although  actions  can  generally  be 
maintained  here  upon  foreign  judgments  (u),  yet  there 
have  been  cases  in  which  our  judges  have  refused  to 
recognise  such  judgments  on  the  ground  that,  in  their 
opinion,  they  were  given  in  violation  of  elementary  principles 
of  natural  justice  (x). 


Dibs   Dominicus  non  est  jubidicus.     (Noy^   Mctx.  2.) — 
Sunday  is  not  a  day  for  judicial  or  legal  proceedings. 

The  Sabbath-day  is  not  diesjuridicus^  for  that  day  ought 
to  be  consecrated  to  divine  service  (y).    The  keeping  one 

(q)  "If  it  were  mischieyous  in  ito  1,  28  :  40  Ij.  J.  Q.  B.  28. 
operation  and  necessarily  iuischie?ou8,  {t)  SaiUos  ▼.  Ulidffe^  6  G.  R  N.  S. 

it  would,  to  my  mind,  he  no  arga-  841 :  8  Id.  861 ;  Orell  v.  Levy,  16  Id. 

ment,  if  the  statute  expressly  autho-  73. 

rised  the  thing  ; "  per  J  A.  Halsbury,  (u)  See  cases  collected  in  2  Smith, 

[1896]  A.  C.  467.     "Our  duty  upon  L.C.,  10th  ed.  765  el  9eq, 
this  occasion  is  to  administer  and  not  (x)  See  Simpeon  t.  Fogo,  82  L.  J. 

to  make  the  law  ; "  per  Ld.  Herschell,  Ch.  249 :  29  Id.  657;  Liverpool  Marine 

(1897]  A.  C.  460.  CredU  Co.  v.  Hunter,  L.  R.  4  Eq.  62  ; 

(r)  See  per  Best,  J.,  Forbes  y.  Cock-  Meyer  v.  Ralli,  1  C.  P.  D.  858. 
ram,  2  B.  &  C.  471 ;  26  R.  K.  402.  {y)  Co.  Litt  185  a  ;  Wing.  Max.  5 

(*)  PhiUips  V.  Eyre,  U  R.  6  Q.  B.  (p.  7) ;  Finch's  Law,  7  ;  ai^.  JFinsor 
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day  in  seven  holy  as  a  time  of  relaxation  and  refreshment, 
as  well  as  for  public  worship,  is,  indeed,  of  admirable  service 
to  a  state  considered  merely  as  a  civil  institution ;  and  it  is 
the  duty  of  the  legislature  to  remove,  as  much  as  possible, 
impediments  to  the  due  observance  of  the  Lord's  day  (z). 
The  Houses  of  Parliament  indeed  may,  in  case  of  necessity, 
sit  on  a  Sunday  (a) ;  but  the  judges  cannot  do  so,  that  day 
being  exempt  from  all  legal  business  by  the  common  law  (b). 

It  has  been  remarked  by  an  eminent  Judge  that  full  Stetute. 
effect  should  be  given  to  laws  passed  for  the  purpose  of 
preserving  the  sanctity  of  the  day  of  rest  (c).  The  principal 
of  these.  The  Lord's  Day  Act,  29  Gar.  2,  c.  7,  s.  1,  enacts, 
that  no  tradesman,  artificer,  workman,  labourer,  or  other 
person  whatsoever,  shall  do  or  exercise  any  worldly  labour, 
bosiness,  or  work  of  his  ordinary  calling  on  Sunday  (works 
of  necessity  and  charity  only  excepted),  and  that  every 
person  of  the  age  of  fourteen  years  offending  in  the 
premises  shall  forfeit  5«.  (d).  The  effect  of  which  enact- 
ment is,  that  if  a  man,  in  the  exercise  of  his  ordinary 
calling  (e),  make  a  contract  on  a  Sunday,  that  contract  is 
void,  so  as  to  prevent  a  party,  who  was  privy  to  what  made 
it  illegal,  from  suing  upon  it,  but  not  so  as  to  defeat  a  claim 
made  upon  it  by  an  innocent  party  (/).    A  horse-dealer,  for 


▼.  Btff,,  «  B.  A;  S.  143,  164.  Qaery 
whether  the  verdict  in  a  criminal 
case  can  be  taken  and  recorded  on  a 
Sunday?    Id. 

{£)  See  the  preamble  of  3  &  4 
WilL4,  c   81. 

(a)  Ptr  Sir  Geo.  Grey,  Feb.  19, 
18«6,  Hans.  ParL  Deb.,  Srd  Series, 
vol  181,  p.  768. 

(6)  Per  Patteaon,  J.,  3  D.  &  L. 
330;  per  Erie,  C.J.,  Mumford  v. 
HUeheodcB,  14  C.  B.  N.  S.  369 ;  Fish 
T.  Brokel,  Plowd.  265  ;  S.  C,  Dyer, 
181  b;  Key,  Max.,  9th  ed.  2; 
JfaekaUejft  ea9e,  11  Rep.  65  a  ;  3  ft  4 
WilL  4,  c  42,  a.  48.  See  R.  S.  C, 
1883,  O.  LXIV.,  rr.  2, 3  ;  and  Jforris 


V.  Rkhards,  45  L.  T.  210. 

(c)  Per  Willes,  J.,  Coj/ley  v.  BuHon^ 
L.  R.  5  0.  P.  489,  493  ;  39  L.  J. 
M.  C.  141.  See  OoldsUinY.  Vaughan^ 
[1897]  1  Q.  B.  549  :  66  L.  J.  Q.  B. 
380. 

{d)  Exceptions  to  the  general  rule 
are  in  certain  cases  allowed  by  statute, 
see  R,  Y.  Younger,  5  T.  R.  449 ;  2 
R.  R.  638;  Beg.  ▼.  JFhUeley,  3 
H.  k  N.  143. 

(e)  See  B.  v.  Whitmarsh,  7  B.  &  C. 
596 ;  Smith  ▼.  Sparrow,  4  Bing.  84  ; 
29  R.  R.  514 ;  PeaU  v.  IHeken,  1  Cr., 
H.  k  R.  422 ;  Scarfe  v.  Morgan,  4 
M.  k  W.  270. 

(/)  Judgm.,  Fennell  ▼.  Ridler,  5 
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instance,  cannot  maintain  an  action  upon  a  contract  for  the 
sale  of  a  horse  made  by  him  upon  a  Sunday  (jj) ;  though,  if 
the  contract  be  not  completed  on  the  Sunday,  it  will  not  be 
affected  by  the  statute  (/i). 

It  has  been  decided  that  a  barber,  who  shaves  his 
customers  on  a  Sunday,  thereby  commits  no  ofifence  against 
the  Lord's  Day  Act  (t). 

Where,  in  an  action  for  breach  of  the  warranty  of  a 
horse,  it  appeared  that  the  defendant  alone  was  exercising 
his  ordinary  calling,  and  the  plaintiff  did  not  know  what 
his  calling  was,  so  that  only  the  defendant  had  violated  tbe 
statute,  the  Court  held  that  it  would  be  against  justice  to 
allow  the  defendant  to  take  advantage  of  his  own  wrong,  so 
as  to  defeat  the  rights  of  the  plaintiff,  who  was  innocent  (k). 
For  the  like  reason,  in  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange  drawn  on  a  Sunday  (I),  it 
was  held  that  the  plaintiff  might  recover,  there  being  no 
evidence  that  it  had  been  accepted  on  that  day ;  but  the 
Court  said  that,  if  it  had  been  accepted  on  a  Sunday,  and 
such  acceptance  had  been  made  in  the  ordinary  calling  of 
the  defendant,  and  if  the  plaintiff  had  known  these  facts 
when  he  took  the  bill,  he  would  be  precluded  from  recovering 
on  it,  though  the  defendant  would  not  be  permitted  to  set 
up  his  own  illegal  act  as  a  defence  to  an  action  by  an 
innocent  holder  (m)-  A  bill  of  exchange  falling  due  on  a 
Sunday  is  usually  payable  on  the  preceding  day  (n). 

B.  &  C.  408  ;  29  R.  R,  278,  explain-      N&rton  v.  Powell,  4  M.  &  Gr,  42. 
ing  Sir  J.    Man&field's   roniarks   iu  (t)  Palmer  v.  Siiow,  [1900]  1 Q.  B. 
Drury  v.  De  la  Fontaine,  1  Taunt.       725, 

135  ;  29  R.  R.  278.  {k)  Bloxsotne  v.  IVUliams,  8  B.  & 

[g)  Feniiell  v.  Ridltr,  5  B.  &  C.  406;  C.  232  ;  27  R.  R.  337  ;  cited  6  B.  &  C. 

29  K.  R.  278.  408,  409. 

(/*)  Bloxsome  v.  fVilliavia,  8  B.  &  {I)  -^  bill  is  not  invalid  by  reason 

C.  232  ;    27  R.    R.   337  ;    Smith  v.  only  that  it  bears  date  ou  a  Snnday  ; 
Sixirrow,  4  Ring.  84  ;  29  R.  R.  514.  45  k  46  Vict.  c.  61,  s.  18  (2). 

See  also  Williams  v.  PauU  6  Biiig.  (m)  Begbie  v.   Levi,   1   Cr.  k   J. 

653  ;  31  R.  R.  512  (oljserved  upon  in  180. 

Simpson  v.  Niclvolh,  3  M.  &  W.  240) ;  (h)  See  45  k  46  Vict.  c.  61,  s.  14. 
Beaumont  v.  Breiigrri,  5  C.  B.  301 ; 
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A  person,  however,  can  commit  but  one  offence  on  the 
same  day  by  exercising  hie  worldly  calling  in  violation  of 
ihe  siatnte  of  Charles ;  and  if  a  justice  convict  him  in 
more  than  one  penalty  for  the  same  day,  it  is  an  excess 
of  jurisdiction  (o).  By  the  48  &  44  Vict.  c.  48,  s.  1,  no 
proceeding  can  be  instituted  for  an  offence  against  the 
statute,  except  with  the  consent  in  writing  of  the  chief 
officer  of  police  of  the  district  or  of  two  justices  (p). 

Another  Act,  viz.,  21  Geo.  2,  c.  49,  imposes  a  penalty  of 
X'200for  opening  houses,  rooms,  or  other  places  of  entertain- 
ment on  Sunday  {q).  It  was  a  matter  of  doubt  whether  the 
Crown  had  power  to  remit  the  whole  or  any  part  of  this 
penalty,  but  the  38  &  89  Yict.  c.  80,  removed  this  doubt, 
and  expressly  conferred  the  power. 

In  addition  to  cases  decided  under  the  Lord's  Day  Act, 
we  may  refer  to  one  of  a  somewhat  different  description,  in 
which,  however,  the  principle  of  public  policy  which  dictated 
that  statute  was  discussed.  In  this  case  a  question  arose 
as  to  the  validity  of  a  bye-law,  by  which  the  navigation  of  a 
canal  was  ordered  to  be  closed  on  every  Sunday  (works  of 
necessity  alone  excepted).  In  support  of  this  bye-law  was 
arged  the  reasonableness  of  the  restriction  sought  to  be 
imposed  thereby,  and  its  conformity  in  spirit  with  enact- 
ments prohibiting  Sunday  trading;  the  Court,  however, 
beld  that  the  navigation  company  had  no  power,  under 
their  Act,  to  make  the  bye-law,  their  power  being  confined 
to  the  making  of  laws  for  the  government  and  orderly  use 
of  the  navigation,  and  not  extending  to  the  regulation  of 
moral  or  religious  conduct,  which  must  be  left  to  the 
general    law  of   the  land,  and  to  the    laws  of  God(r). 

(o)  CrepfiB  T.  Durden,  Cowp.  640 ;  {q)  Terry  v.  Brighton  Aquarium 

cited  4  £.  &  B.  322.     As  to  circnm-  Co.,  L.  B.  10  Q.  B.  806 :  44  L.  J. 

staneesimderwhichcQmulative  penal-  M.  C.  173;  Oirdlestone  y.  The  Same, 

ties  may  be  recovered  for  separate  acts,  4  Ex.  D.  107:  48  L.  J.  Ex.  873; 

«e  Mane  v.  Bale,  L.  K.  10  C.  P.  591 :  Jteid  v.  JVHsmi,  [1896]  1  Q.  B.  816  : 

H  L  J.  C.  P.  836.  64  L.  J.  M.  C.  60, 

{p}  See  Thorpey.Pri€8tnall,[lS97]  (r)  Calder  ds  Hebhle  Nav,  Co,  v. 

1  Q.  B.  159  :  66  L.  J.  Q.  B.  248.  PUUivg,  14^.  h  W.  76. 

L.M.  2 
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BaOway  companies  are  bound  to  deliver  up  luggage  deposited 
at  their  luggage  and  cloak  offices,  on  Sunday  as  on  other 
days,  unless  protected  by  special  conditions  printed  on  the 
receipt  tickets  (s). 


§  II. — RULES   OF   LEGISLATIVE   POLICY. 

In  this  section  certain  maxims  are  considered  relating  to 
the  operation  of  statutes,  and  the  leading  canons  of  their 
construction.  These  maxims  are :  1,  that  a  later  repeals 
an  earlier  and  conflicting  statute  ;  2,  that  laws  should  not 
have  a  retrospective  operation ;  and  3,  that  enactments  are 
framed  with  a  view  to  ordinary  rather  than  extraordinary 
occurrences.  We  shall  hereafter  have  occasion  to  consider 
the  rules  applicable  to  the  construction  of  statutes,  and  may 
for  the  present  confine  our  attention  to  the  three  maxims  of 
legislative  policy  just  enumerated. 


Leges  posteriobes  priores  contrarias  arrogant.  (1  Rep. 
25  b ;  11  Rep.  62  6.) — Later  laics  repeal  earlier  laws 
inconsistent  therewith. 

Olaasula  The  legislature  which  possesses  the  supreme  power  in 

dorogatona.      ^j^^  State,  possesses,  as  incidental  thereto,  the  right  to 

change,  modify,  and  abrogate  the  existing  laws.  To  assert 
that  one  Parliament  can  by  its  ordinances  bind  another, 
would  in  fact  be  to  contradict  this  plain  proposition ;  if, 
therefore,  an  Act  of  Parliament  contain  a  clause,  '^  that  it 
shall  not  be  lawful  for  the  King,  by  authority  of  Parliament 
during  the  space  of  seven  years,  to  repeal  this  Act,"  such  a 
clause,  which  is  technically  termed  ''  clausula  derogatoria,'' 
is  void,  and  the  Act  may  be  repealed  within  seven  years, 
for  non  impedit  clausula  derogatoria  quo  minm  ah   eadem 

{a)  StaUard  v.  (?.  W,  JR.  Co.,  2B.  k  B.  419. 
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potatate  res  ditsoli'antur  a  quibiit  constituenlur  (t) ;  and 
perpetua  Ux  est  nidtam  legem  humanam  ac  poiitiram 
perpetuam  esse,  et  clausuia  qua  abrogadonem  exchidit  ah  initio 
noti  valet(t).  The  principle  thas  set  forth  seemB  to  be  of 
universal  appUcBtion ;  and  &a  regards  onr  own  Parliament, 
an  Act  may  be  altered,  amended,  or  repealed  in  the  same 
BesBion  in  which  it  ia  passed  {»). 

It  is,  then,  an  elementary  rule,  that  an  earlier  Act  must  R«pm1  V 
give  place  to  a  later,  if  the  two  cannot  be  reconciled — 
lex  posterior  derogat  priori  (x) — non  est  novum  ut  priores  leges 
ad  posteriores  trahanturfy) — and  one  Act  ma;  repeal  another 
by  expresB  words  or  by  impUcation;  for  it  is  enongh  if 
there  be  words  which  by  necessary  implication  repeal  it  (z). 
But  a  repeal  by  implication  is  never  to  be  favoured,  and 
must  not  be  imputed  to  the  legislature  without  neceBsity  (a), 
or  strong  reason  (6),  to  be  shown  by  the  party  imputing 
it  (c).  It  is  only  effected  where  the  provisioDs  of  the  later 
enactment  are  so  inconsistent  with  or  repngnant  to  those  of 
the  earlier,  that  the  two  cannot  stand  together ;  anless  the 
two  Acts  are  so  plainly  repugnant  to  each  other  that  effect 
cannot  be  given  to  both  at  the  same  time  a  repeal  cannot  be 
implied  ;  and  special  Acts  are  not  repealed  by  general  Acts 
unless  there  be  some  express  reference  to  the  previous 
l^islation,  or  a  necessary  inconsistency  in  the  two  Acts 

[I)  B*e.  Hu.,  reg.  19.  O.  732,  and  U  perhaps  alightlr  too 

(u)  62 1  63  Vict,  c  88,  e.  10.  wide,     (See  Oreen  t.   Uu  Qutm,  1 

(i)  See  Mickeld,  Ci»,  L.  6.  App.  Css,  513  ;  AUrinekam  Vnim  y. 

(v)  D.    1,    3,    26.     CotulUidUmes  Cfu^ira  Lima,  iS  q.  B.  D.  691.)    It 

Umjnrt  poderiort*  potions  nitU  hU  was,  howeTor,  accepted  bj  Bylea,  J., 

qua  ijmat  prmatatrtait.     D.  1,  1,  4.  Pumett  t.    Wotverhampton    WiOtr- 

(z)  Per  ViUes,  J.,  Ortat  Cenlral  uwJtsCo.,  10  a  B.  N.  3.  691. 

Ow  Ca.   T.  Clarlct,  11  C.  B.  N.  S,  (a)  Jndgm.,  Dobbi  v.  Or.  Junttimr 

835.   (S.  C,  13  Id.  838.)   In  .fiirten-  WaUrworka  Ca.,  9   Q.    a   D.    168. 

itad   Dockt   TnuUtt  v.   Zaird,   23  (S.  C,  9  App.  Caa.  4S.) 

L.  J.  Ch.  467,  Turner,  UJ.,  ii  re-  (1)  P*t  Ld.  Bramwell,  0.  tF.  R 

potted  aa  Hying  that  one  privaU  Act  a>.  r.  Swindon  R.  Co.,  »  App.  Caa. 

cuitot   rcpetl    another    eicept  by  787,  S09 ;  63  L.  J.  Ch.  1076. 

txpnm  entctment,  bnt  this  diOam  U  (e)  Per  Cbltty,  J.,  Lybb*  t.  BaH, 

not  to  be  Tonnd  in  S.  C,  4  D.  H.  ft  29  Ch.  D.  \6. 
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standing  together  {d\  which  prevents  the  maxim  generalia 

specialibus  non  derogant  from  being  applied  (e).    For  where 

there  are  general  words  in  a  later  Act  capable  of  reasonable 

application  without  being  extended  to  subjects  speciallj 

dealt  with  by  earlier  legislation,  then,  in  the  absence  of  an 

indication   of  a  particular  intention   to   that  effect,  the 

presumption  is  that  the  general  words  were  not  intended 

to  repeal  the  earlier    and  special  legislation  (/),    or  to 

take  away  a  particular  privilege  of  a  particular  class  of 

persons  (g),      "  The  law  will  not  allow  the  exposition  to 

revoke  or  alter  by  construction  of    general    words    any 

particular  statute,  where  the  words  may  have  their  proper 

operation  without  it"  (h). 

An  affirmative  Act  which  gives  a  new  right  does  not 
destroy  an  existing  statutory  right,  unless  the  intention  be 
apparent  that  the  two  rights  should  not  co-exist  (t) ;  and 
where  two  Acts  are  merely  affirmative,  and  the  substance 
such  that  both  may  stand  together,  the  later  does  not 
repeal  the  earlier,  but  they  both  have  concurrent  efficacy  (it)- 
Thus,  if  by  one  Act  an  offence  be  triable  at  quarter  sessions, 
and  another  Act  makes  the  same  offence  triable  at  assizes, 
without  adding  such  express  negative  words  as  *'  and  not 
elsewhere,"  the  jurisdiction  of  the  sessions  remains,  and 
the  offence  may  be  tried  before  either  court  (Q.  The  general 
rule  undoubtedly  is  that  where  an  Act  does  not  create  a 


(d)  Per  A.  L.  Smith,  J.,  Kutnery, 
PhaUps,  [1891]  2  Q.  B.  272,  citing 
Gregory'M  case,  6  Rep.  19  b ;  Middleton 
v.  Orqfls,  2  Atk.  675 ;  Thorpe  v,  Adams, 
L.  R.  6  0.  P.  126.  See  also  Thames 
Conservators  v.  Hall,  L.  R.  8  C.  P. 
415 ;  Reg,  v.  Champneys,  6  Id.  834. 

{e)  See  per  WiUes,  J.,  Daw  v. 
Metr,  Bd,  of  W.,  12  C.  B.  N.  S. 
178. 

(/)  Per  Ld.  Selborne,  Setoard  v. 

Vera  Cruz,  10  App.  Cas.  68,  citing 

EawkiM  y.  Oathereole,  6  D.  M.  &  G.  1. 

{g)  Per  Ld.  Blackburn,  OameU  ▼. 


Bradley,  8  App.  Cas.  969 ;  see  also 
RoekeU  v.  ChippingdaU,  [1891]  2 
Q.  B.  293,  299 ;  60  L.  J.  Q.  B.  782. 

{h)  Lynv,  fT^,  Bridgman's  Jndg- 
menta,  122,  127  ;  cited  L.  R.  8  C.  P. 
421 ;  6  Id.  186 ;  1  Ex.  D.  78.  See 
JU  Smith's  Estate,  86  Ch.  D.  695. 

(i)  CFlaheHyy,  McDowell,  6  H.  L, 
Cas.  142,  167. 

(k)  Forster*s  ease,  11  Rep.  62 ;  JETM 
V.  ffall,  1  Ex.  D.  411. 

(Z)  1  Blac.  Com.  98.  See  Beg.  t. 
St,  Edmunds,  Salisbury,  2  Q.  a  72  ; 
Beg,  V.  JJ,  of  Suffolk,  Id.  85. 
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daty  or  offence,  but  only  adds  a  remedy  in  respect  of  an 
existing  duty  or  offence,  it  is  to  be  construed  as  cumulative  ; 
but  this  rule  mast  always  be  applied  with  due  attention  to 
the  language  of  the  particular  Act  (m).  It  is,  for  example, 
a  well  recognised  principle  that  an  Act  describing  the 
quality  of  an  offence,  or  prescribing  a  particular  punish- 
meut  for  it,  is  impliedly  repealed  by  a  later  Act  altering  the 
quality  of  the  offence,  or  presoribiug  some  other  punish- 
ment for  it  {n) ;  and  this  principle  seems  not  to  be  affected 
by  the  statutory  enactment,  whereby,  when  an  act  con- 
stitutes an  offence  under  two  Acts,  the  offender  shall,  unless 
the  contrary  intention  appears,  be  liable  to  be  prosecuted 
under  either  Act,  but  shall  not  be  liable  to  be  prosecuted 
twice  for  the  same  offence  (o).  For  that  enactment  can 
only  apply  where  both  Acts  are  in  force  (p). 

It  was  a  well-established  rule,  at  common  law,  that  when  Etfect  of 
an  Act  was  repealed  without  any  saving  clause,  "it  was  to  ^^^^' 
be  considered,  except  as  to  transactions  passed  and  closed  (q), 
as  if  it  had  never  existed  (r).  Accordingly  where  an  indict- 
ment was  drawn  in  a  form  sanctioned  by  an  Act,  but 
insufficient  at  common  law,  and  before  the  trial  the  Act 
was  repealed  without  any  reference  to  depending  prosecu- 
tions, the  Queen's  Bench  arrested  a  judgment  given  against 
the  defendants  on  such  indictment  («).  One  consequence 
of  this  rule  was  that  if  nothing  inconsistent  with  -such  an 


(«)  Judgm.,  JUchards  y.  Dyke,  3 
Q.  R  268  ;  cf.  p«r  Willes,  J.,  Wolver- 
hampton  New  Waterworks  Co.  r. 
Hawkesfmi,  6  C.  B.  N.  S.  356. 

(m)  Jndgm.,  Fortescue  y.  St. 
MaUhew,  BeikwU  Green,  [1891]  2 
Q.  B.  177,  citing  DavUsease,  1  Leach, 
C.  C.  271,  and  MicheU  v.  Brtnini, 
1  E.  Ic  E.  267  ;  seo  also  Henderson  ▼. 
Sheriwnt,  2  M.  &  W.  289  ;  A.-O.  y. 
loekwood,  9  Id.  391 ;  Robinson  v. 
Emersofn,  4  H.  &  C.  355. 

(o)  62  k  53  Vict.  c.  63,  a.  33. 

(j>)  See    Keep     y.     St.     Marys, 


NewingUm,  [1894]  2  Q.  B.  524. 

(g)  See,  for  instance,  Ctwynne  v. 
DrewUt,  [1894]  2  Ch.  616. 

(r)  Stn-tees  v.  Ellison,  9  B.  &  C. 
752,;^  Ld.  Tenterdcn ;  cited  18  Q.  B. 
771 ;  L.  R.  3  Q.  B.  838 ;  8  Id.  5. 
See  A.'O,  v.  Lamphngh,  8  £z.  D. 
214.  In  the  case  of  temporary  Acts, 
the  extent  of  the  restrictions  imposed 
and  the  duration  of  the  provisions  are 
matters  of  construction  ;  per  Parke, 
B.,  Steavenson  v.  Oliver,  8  M.  &  W. 
241. 

(»)  Jleg.  V.  Denton,  18  Q.  B.  761. 
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intention  appeared,  a  repealed  Act  ^as  revived  by  the 
repeal  of  the  Act  which  had  repealed  it  (0-  In  order,  how- 
ever, to  avoid  the  constant  repetition  of  saving  clauses, 
Parliament  has  now  provided  new  rules  with  regard  to 
modem  repealing  Acts.  A  repealing  enactment  passed 
since  1850  is  not  to  be  construed  as  reviving  any  enactment 
previously  repealed,  unless  words  are  added  reviving  that 
enactment  (u) ;  and  if  it  substitutes  provisions  for  the 
repealed  enactment,  the  latter  remains  in  force  until  the 
substituted  provisions  come  into,  operation  (j*).  And  in 
the  case  of  a  repealing  enactment  passed  since  1889,  the 
repeal,  unless  the  contrary  intention  appears,  not  only  does 
not  revive  anything  not  in  force  or  existing  at  the  time 
when  the  repeal  takes  effect,  nor  affect  anything  done  or 
suffered  under  the  repealed  enactment:  but  further  does 
not  affect  any  right  or  liability,  acquired,  accrued  or 
incurred  thereunder,  or  any  penalty  or  punishment  incurred 
for  an  offence  committed  against  the  repealed  enactment, 
or  any  legal  proceeding  or  remedy  in  respect  of  any  such 
right,  liability,  penalty  or  punishment;  and  the  legal 
proceeding  may  be  enforced,  and  the  penalty  or  punish- 
ment may  be  imposed,  as  if  the  repealing  Act  had  not  been 
passed  (y). 

It  has  been  a  general  rule  of  construction  that  when  a 
statute  is  incorporated  by  reference  into  a  second  statute, 
the  repeal  of  the  first  by  a  third  does  not  affect  the 
second  (xr).  This  rule,  however,  is  now  varied,  as  regards 
a  repealing  Act  passed  since  1889,  which  re-enacts  with  or 
without  modification  the  provisions  of  the  repealed  Act ; 


(0  The  Bishop's  ease,  12  Bep.  7 ; 
TaUU  y.  Qrimwood,  3  Bing.  498,  496 ; 
Hellawell  y.  Eastwood,  6  £xch.  295. 

(u)  52  k  53  Vict.  c.  66,  8.  11  (1). 

{x)  Id.  s.  11  (2).  See  Levi  y. 
Sanderson,  and  Mirfin  y.  AUwood, 
L.  R.  4  Q.  B.  880  ;  Mount  v.  Taylor, 
L  B.  3  C.  P.  645;  Butc?ier  v. 
Henderson,  L.  R.  8  Q.  B.  335. 


{i/)  Id.  8.  38  (2).  See  ffeston  U, 
D.  a  y.  OrmU,  [1897]  2  CL  306  ; 
66  L.  J.  Ch.  647 ;  AhboU  y.  Minister 
fw  Lands,  [1894]  A.  C.  425;  Re 
Brandon's  Patent,  9  App.  Cas.  589. 

(«)  See  per  Brett,  L.J.,  Clarke  v. 
Bradlauyh,  8  Q.  B.  D.  69.  {^,  C, 
8  App.  Cas.  354.) 
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for  references  in  other  Acta  to  tbe  repealed  provisions  are, 
unless  the  contrary  intention  appears,  to  be  construed  as 
references  to  the  provisions  re-enacted  (a). 

Prior  to  the  38  Geo.  III.  c.  13,  every  Act,  onless  it  When  Act 
contained  a  direction  to  the  contrary,  was  considered  to  opente. 
conunence  from  the  first  day  of  the  session  of  Parliament 
in  which  it  was  passed  (5) ;  but  under  this  statute  it  is  the 
duty  of  the  clerk  of  the  pBrliaments  to  indorse  on  every 
Act  the  day,  month  and  year  when  the  same  receives  tbe  ' 
royal  assent,  and  the  date  so  indorsed  on  an  Act  is  the  date 
of  its  commencement  where  no  other  commencenKnt  is 
therein  provided.  When,  therefore,  two  Acts,  passed  in  tbe 
same  session,  are  repugnant  or  contradictory  to  each  other, 
that  which  last  received  the  royal  assent  now  prevails,  and 
baa  the  effect  of  repealing  the  other  wholly,  or  pro  tanto  (c). 
Tbe  same  principle,  moreover,  applies  where  the  proviso  of 
an  Act  is  directly  repugnant  to  the  purview  of  it ;  for  in 
this  case  tbe  proviso  stands,  and  is  held  to  be  a  repeal  of 
the  purview,  ns  it  speaks  tbe  last  intention  of  the  makers  (d). 

Not  merely  does  an  old  statute  give  place  to  a  new  one,  CoinmcB  Uw 
but,  where  tbe  common  law  and  the  statute  differ,  the  toitameT 
common  law  gives  place  to  the  statute  (e),  if  expressed  in 
n^ative  terms  (/).  In  like  manner,  an  ancient  custom 
may  be  abrogated  by  the  express  provisions  of  a  statute ; 
or  where  inconsistent  with  and  repugnant  to  its  positive 
language  (^).  But  "  tbe  law  and  custom  of  England  caimot 
be  changed  without  an  Act  of  Parliament,  for  the  law 

(a)  Si  k  53  Tict.  c  03,  s.  SS  (1).  borough,  B.  v.  Mleett,  1  N.  B.  7 ; 

(1)  FaOr*  T.  Bolma,  1  T.  R.  660.  DrtatT  t.   Botanquel,    4    B.    k  8, 

(e)  A   V.   JJ.    qf  MiddUttx,    2  ISO,  48S. 

a  k  Ad.  818;  36  E.  a.  76$;  Faga  {/)  Bac  Abr.,  7th  ed.,  "StatuU" 

».  Iblqi,  2  Bing.  K.  V.  991.  (Q). 

id)  A.-0.  T.   CKOtea   Wattrworka  (g)  MerehoTtt  Taylor^  Co.  v.  Tnu- 

en.,  nizgib.  195,  dted  £  B.  &  Ad.  coU,  11   Exch.   85G ;  SaUeri'  Co.   v. 

iit;eS.Be   JTo/aen,  [1893]  1  Q.  B.  Jay,    3    Q.    B.    109;   BuiAam    t. 

il ;  «!  L  J.  Q.  B.  80.  nntaltr,  3  H.   ft  C.   75  ;  Srwn  y. 

(«)  Co.  Litt,  ULh;Fagdy.  Foley,  The  (tucea,  1  App.  Cas,  S13. 
i  Bing.  N.  a  eZ9 ;  per  Urd  EU«d- 
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and  castom  of  England  ifi  the  inheritance  of  the  subject, 
which  he  cannot  be  deprived  of  without  his  assent  in 
Parliament "  (A). 

Statutes,  however,  "are  not  presumed  to  make  any 
alteration  in  the  common  law,  further  or  otherwise  than 
the  Act  does  expressly  declare ;  therefore  in  all  general 
matters  the  law  presumes  the  Act  did  not  intend  to  make 
any  alteration,  for  if  Parliament  had  had  that  design  they 
would  have  expressed  it  in  the  Act  "  (i). 


Nova  Gonstitutio  futubis  Fobmam  ihponebe  debet  non 
PBJETEBiTis.  (2  Inst.  292.) — A  new  law  ought  to  he 
prospective^  not  retrospective^  in  its  operations. 

G«neral  Retrospective  laws  are,  as  a  rule,  of  questionable  policy, 

gJSS-'     and  contrary  to  the  general  principle  that  legislation  by 

which  the  conduct  of  mankind  is  to  be  regulated  ought, 
when  introduced  for  the  first  time,  to  deal  with  future  acts, 
and  ought  not  to  change  the  character  of  past  transactions 
carried  on  upon  the  faith  of  the  then  existing  law  (A;).  Netm 
potest  mutare  consilium  suum  in  alterius  injuriam  (Z)  was  a 
general  maxim  of  the  Boman  law,  which  the  civilians  (m) 
specifically  applied  as  a  restriction  upon  the  law-giver, 
in  conformity  with  the  principle  to  be  found  in  the  Code, 
that  leges  et  constitutiones  futuris  certum  est  dare  formam 
negotiiSf  non  ad  facta  praterita  revocari:  nisi  nominatim  et  de 
prcetento  tempore  et  adhuc  pendentibus  negoUis  cautum  sit  (n). 
Accordingly,  it  has  been  said  that  every  statute  which 
takes  away  or  impairs  a  vested  right  acquired  under  existing 
laws,  or  creates  a  new  obligation,  or  imposes  a  new  duty,  or 

(A)  12  Rep.  29.  (k)  Per  Willes,  J.,  PhiUipay.  Etprv, 

(»■)  Per  Trevor,  C.J.,  11  Mod.  150;  L.  R.  6  Q.  B.  23, 

see  also  per  Ld.  Cairns,  Hiver  Weir         {I)  D.  50,  17,  75. 

Commr8,  y.  Adamson,  2  App.  Cas.  (m)  Taylor,  Elem.  Civ.  Law,  168. 

751 ;  and  per  Bowen,  L.J.,  Rendall         (»)  Cod.  1, 14,  7  ;  cited  by  Willes, 

V.  Blair ^  45  Ch.  D.  155.  J.,  loc.  eU.  supra. 
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attaches  a  new  disability,  in  respect  of  transactions  or 
eonsiderations  already  past,  mast  be  deemed  retrospec* 
tive  in  its  operatioa,  and  opposed  to  sotmd  principles  of 
l^ielation  («). 

It  is  a  general  principle  of  onr  law  tbat  no  statute  shall  Q«Dar«l 
b  construed  so  as  to  have  a  retrospective  operation,  unless  ^uw*  ° 
its  language  is  such  as  plainly  to  require  that  construction  ; 
aod  this  involves  the  sabordinate  rale  that  a  statute  is  not 
to  be  conBtmed  bo  aa  to  have  a  greater  rstrospectiTe  opera- 
tion than  its  language  renders  necessary  (j>).  Except  in 
special  cases,  a  new  Act  ought  to  be  so  construed  as  to 
interfere  as  little  as  possible  with  vested  rights  (q) ;  and 
where  the  words  admit  of  another  construction,  they  should 
not  be  so  construed  as  to  impose  disabilities  not  existing  at 
the  passing  of  the  Act  (r). 

Moon  v.  Diirden  (s)  may  be  cited  as  a  leading  case  upon  Moon  j. 
UuB  subject.  It  was  an  action  upon  a  wager,  commenced 
before  the  passing  of  the  8  &  9  Vict.  c.  109,  which  enacts 
that  all  contracts  by  way  of  wagering  "  shall  be  null  and 
void,"  and  that  "  no  suit  shall  be  brought  or  mainUnned  " 
for  recovering  money  alleged  to  be  won  upon  a  wager. 
This  Act  was  passed  while  the  action  was  pending,  and  the 
qnestion  was  whether  it  operated  to  defeat  the  plaintiff's 
claim.  The  Court  of  Exchequer  decided  that  it  did  not. 
"The  language  of  the  clause,"  said  Parke,  B.,  "if  taken  in 
its  ordinary  sense,  aB  in  the  first  instance  we  ought  to  take 
it,  appUes  to  all  contracts,  both  past  and  future,  and  to  all 
actions,  both  present  Eind  future,  on  any  wager,  whether 

W8eep(rSto[y,J..2Ga]l.  (11.3.)  Ch.  580.     Ct.  per  Boweu,  L.J.,  Iit<d 

lM;widfrr  Lopes,   L.J.,   He  Pul-  v.   Iteid,  SI  Ch.  D.   409.      See  also 

toning  School  Board,  1189*]  Hi.  B.  JU    I/ormati,   [1893]  2   Q.  B.    SS9  ; 

717.    The  nil«  is  to  nova  eomlUtilio  AUhutcn  v.  Brooking,  -16  Ch.  D.  5G9. 

v*s  toUj  MDaidered,  uid  the  >Dtho-  (;)  Perhaiie\i,'L.i.,UK.eU.»upra. 

ritin  thereon  reviewed  by  Kent,  C.J.,  (r)  /ferDsvey,  LJ.,  Itt  PutbOT<mgh 

ik  DoA  y.  Van  Kltek,  7  Johns.  (U.S.)  School  Board,  rtpra. 

Wl  d  nj.  (()  2  Exch.  22 ;  foUoved  in  PaUam- 

if)  Per  Lindley.   L.J.,  ioun   t.  berdatt  v.   Thadmaneydatt,   7   Hoo. 

Snnrf,  [1892]  3  Ch.  421;   61  L.  J.  P.  C.  289. 
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past  or  future.  But  it  is,  as  Lord  Coke  says,  '  a  rule  and 
law  of  Parliament  that  regularly,  nova  constitutio  fuUiri$ 
formam  imponere  debit,  non  prateritis.'  This  rule,  which  is 
in  effect  that  enactments  in  a  statute  are  generally  to  be 
construed  to  be  prospective,  and  intended  to  regulate  the 
future  conduct  of  persons,  is  deeply  founded  in  good  sense 
and  strict  justice,  and  has  been  acted  upon  in  many 
cases  (0-  •  •  •  But  this  rule,  which  is  one  of  construction 
only,  will  certainly  yield  to  the  intention  of  the  legislature ; 
and  the  question  in  this  and  in  everj'  similar  case  is, 
whether  that  intention  has  been  sufficiently  expressed." 
The  judgments  of  Bolfe  and  Alderson,  BB.,  were  to  the 
Vested  righte.  Same  effect ;  and  it  is  safe  to  say  that  where  a  statute  is 
passed  while  an  action  is  pending,  strong  and  distinct  words 
are  necessary  to  alter  the  vested  rights  of  either  litigant  as 
they  stood  at  the  commencement  of  the  action  (i/).  More- 
over, in  the  absence  of  clear  words  to  that  effect,  a  statute 
will  not  be  construed  as  taking  away  a  vested  right  of  action 
acquired  before  it  was  passed  (:r). 

No  suitor,  however,  has  a  vested  interest  in  the  course  of 
procedure,  or  a  right  to  complain,  if  during  his  litigation 
the  procedure  is  changed,  provided  that  no  injustice  be 
done(^).    Alterations  in  the  form  of  procedure  are  always 


Procedure  and 
evidence. 


(t)  He  cited  Oilmore  v.  ShtUer, 
T.  Jones,  108,  where  it  was  held  that 
the  Statute  of  Frauds  did  not  affect 
actions  upon  verbal  promises  made 
before  the  statute  came  into  force ; 
Edinonds  Y,  Lawley,  6  M.  &  W.  285, 
and  Moore  v.  Phillips,  7  Id.  536, 
where  it  was  decided  that  rights 
already  vested  in  a  bankrupt's 
assignee  were  not  defeated  by  the 
passing  of  the  2  &  3  Vict.  c.  29. 

{u)  See  Midland  Jt,  Co.  v.  Pye,  10 
C.  B.  N.  S.  179  ;  Marsh  v.  Higgins, 
9  C.  B.  651  ;  ChappeU  v.  Purday,  12 
M.  k  W.  803  ;  Hitchcock  v.    Way, 

A.  &  £.  943  ;  Paddon  v.  BartlcU, 


3  Id.  884.  See  also  Tumbull  t. 
Fomum,  15  Q.  B.  D.  234  ;  Hough  v. 
Wiiidus,  12  Id.  224  ;  Barton  Begis 
Union  v.  Liverpool  Overseers,  8  Id. 
295  ;  Young  v.  Hughes,  4  H.  &  N.  7d. 

(x)  Knight  v.  Lee,  [1898]  1 Q.  B.  41 ; 
JVright  v.  Oreenroyd,  1  B.  &  S.  758  ; 
Jackson  v.  Woolley,  8  E.  &  B.  787 ; 
WUliams  v.  Smith,  4  H.  &  N.  559 ; 
Waugh  V.  Middleton,  8  Exch.  352 ; 
Larpent  v.  Bibby,  5  H.  L.  Cas.  481. 

{y)  Per  Mellish,  L.J.,  Costa  Bka 
V.  Brlatiger,  8  Ch.  D.  69.  Cf.  per 
Bowen,  L.J.,  Tw-nbull  v.  Fonaan^ 
15  Q.  B.  D.  238. 
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retroapecUve,  nnleas  there  be  some  good  reason  to  the 
cDDtrary  (2) ;  and  so  are  alterationB  in  the  lav  of  evidence 
in  matters  both  civil  and  criminal  (z). 

Moreover,  the  maxim  nnder  consideration  ia  only  a  guide  Gencnl 
where  the  intention  of  the  legislatnre  is  obscoie ;  it  does  of  rale, 
not  modify  the  clear  words  of  a  statute  (a).  For  instance, 
in  Stead  7.  Carey  (b),  the  plaintiff,  having  obtained  for  his 
mveation  letters  patent  which  by  their .  terms  were  to 
become  void  if  the  specification  were  not  enrolled  within 
four  months,  through  inadvertence  failed  to  procure  such 
enrolment  within  that  time.  The  specification  having  been 
snbeeqaently  enrolled,  he  obtained  an  Act  of  Parliament 
which,  after  reciting  these  facts,  enacted  that  the  letters 
patent  should  be  considered  to  be  as  valid  and  effectual  to 
all  intents  and  purposes  as  if  the  specification  had  been 
earoUed  within  the  foor  months.  He  then  brought  the 
action  for  an  infringement  of  his  patent  against  the 
defendant  who,  prior  to  the  passing  of  the  Act  and 
whilst  the  patent  had  do  validity  by  reason  of  the  non- 
enrolment,  had  obtained  letters  patent  for  an  improvement 
of  the  same  invention.  It  was  held  that  the  plain  and 
obvions  words  of  the  Act  operated  as  a  complete  confirma- 
tion of  the  plaintiff's  patent,  although  they  imposed  upon 
the  defendant  the  hardship  of  having  his  patent  destroyed 
by  an  ex  pott  facto  law. 

Again,  in  Reg.  v.  Vine  (c),  where  the  question  was  whether  Stg.  r. 
the  enactment  that  "  every  person  convicted  of  felony  shall     '*^ 
for  ever  be  disqualified  from  selling  spirits  by  retail," 
affected  a  person  convicted  of  felony  before  the  passing  of 
the  Act,  the  Court  held  that  it  did  affect  him,  and  rendered 

(:)  Per  U,  BUeklinni,  Oardner  v,  of  a  good  TeaMn  to  tliB  coutrarj,  see 

lutai,  3  App.  Cu.  fl03.     See  Wright  Finkoni  v.  Soialer,  6  Bxch.  138. 
I.  JTofc,  8  H.  t  N.  227  ;  A.-O.  v.  (a)  Ftr  Bowen,   L.J.,    ^ilt«r  v. 

SilUm,  10  H.  L.  Cai.  783  ;  Kimimn  MapUttm,  9  Q.  E  D.  677. 
T.  Dn^er,  L.  B.  3  Q,  B.  lOOiCurta  (b)  1  C.  B.  *K. 

y.  Stetin,   22  Q.   B.   D.   G13 ;    The  (c)  L  R.  10  <).  B.  196. 

fdius  [1809]  P.  236.   For  tu  iiutauce 
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his  licence  void.  ''The  object;  of  the  enactment,"  said 
Cockbum,  C.J.,  ''is  not  to  punish  ofifienders,  but  to  protect 
the  public  against  public-houses  being  kept  by  persons  of 
doubtful  character.  ...  On  looking  at  the  Act,  the  wordB 
used  seem  to  import  the  intention  to  protect  the  public  against 
persons  convicted  in  the  past  as  well  as  the  future  "  (d). 

Other  cases  have  occurred  in  which  Acts  altering  the  law 
have  been  construed  as  retrospective  (e) ;  but  they  have 
generally  turned,  as  it  has  been  said (/),  "on  the  peculiar 
wording  of  these  Acts,  which  appeared  to  the  Courts  to 
compel  them  to  give  the  law  an  ex  post  facto  operation." 
Statutes  of  limitations  have  been  construed  as  affecting 
existing  claims  where  an  interval  of  time  was  allowed  for 
their  enforcement  (g) ;  and  if  the  language  admits  of  that 
construction,  the  Courts,  looking  at  the  object  of  an  enact- 
ment, sometimes  construe  its  remedial  provisions  retro- 
spectively (h).  The  argument  that  an  Act  must  not  be  so 
construed  as  to  take  away  existing  rights  is  inapplicable  to 
Acts  which  are  in  their  nature  declaratory  (t) ;  and  although, 
as  a  rule,  words  not  requiring  a  retrospective  operation 
ought  not  to  be  so  construed,  yet  in  all  cases  it  is  neces- 
sary to  ascertain  (from  the  language  used)  what  the 
legislature  meant  (A:)- 


{(l)  Lush,  J.,  disfientecl,  on  tlie 
ground  that  the  intention  of  the  Act 
was  not  clear.  In  lU  Piilboraugh 
School  Board,  [1894]  1  Q.  B.  725. 
Lopes,  L.J.,  stated  that  he  preferred 
the  reasoning  of  that  Judge. 

{e)  See,  for  instance,  Hodgkinson 
V.  WyaU,  4  Q.  B.  749;  Brooks  v. 
BockeU,  9  Id.  847  ;  lUg.  v.  Ht.  Mary, 
WkiUckaptl,  12  Id.  120;  Reg,  v, 
ChrisUhurch,  12  Id.  149 ;  Mackenzie 
V.  Sligo  B,  Co.,  18  Id.  862 ;  A.-G,  v. 
Bri^l  Waterworks  Co.,  10  Exch. 
884 ;  Aiisell  y.  Ansdl,  5  P.  D.  138  ; 
Be  irilliama,  [1891]  2  Q.  B.  267. 

(/)  Per Ld.  Denman,  6  A.  &  E.  951. 

{g)  Pardo  v.  Bingham,  L.  R.  4  Ch. 


735  ;  Coniill  v.  Hiuistm,  8  E.  &  B. 
429  ;  Beg.  v.  Leeds  B.  Co.,  15  Q.  B. 
343,  recognising  Towler  v.  Chattsrton, 
6  Bing.  258,  upon  which  see  per 
Rolfe,  B.,  2  Exch.  36,  and  per 
Cresswell,  J.,  9  C.  B.  669. 

(A)  See,  for  instance,  QuiUer  v. 
Mapleson,  9  Q.  B.  D.  672 ;  Page  v. 
BenneU,  29  L.  J.  Ch.  898;  The 
Ironsides,  1  Lush.  Adm.  466. 

(t)  Per  PoUock,  B.,  A.O.  v. 
Theobald,  24  Q.  B.  D.  659,  citing 
A.-G.  V.  HeHford,  8  Exch.  670. 

{k)  Beynolds  y.  A.-G.  for  Nova 
Scotia,  [1896]  A.  C.  240,  244:  65 
L.  J.  P.  0.  16. 
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It  manifestly  shocks  onr  sense  of  justice  that  an  act  legal  Orimiiui 
at  the  time  when  it  was  done  should  be  made  unlawful  by 
a  new  enactment  {tj  ;  and  the  injustice  and  impolicy  of 
ex  pott  facto  (m)  or  retrospective  legislation  is  most  apparent 
in  the  case  of  new  criminal  laws.  To  these  the  maxim  of 
FaiilaB(n),  adopted  hy  Lord  Bacon  (o),  applies:  nunqiiam 
crtieit  ex  pott  facto  prateriti  delicti  attimatw.  The  law 
does  not  allow  a  later  fact,  a  circumstance  or  matter  sub- 
eequent,  to  extend  or  amplify  an  offence.  Unless  the 
intention  of  the  legislature  is  clearly  expressed  to  that 
effect,  criminal  offences  are  not  to  be  created  by  giving  a 
retroactive  operation  to  statutes  (p).  There  is  a  great 
difference  between  making  an  unlawful  act  lawful  and 
making  an  innocent  action  criminal  (,q). 


Ad  u  qn£  PBBQUENTnis  acoidunt  juba  adaptaktur.  (2  Intt. 

137.) — The  latct  are  adapted  to  thote  catet  which  more 

frequently  occur. 

Laws  ought  to  be,  and  usually  are,  framed  with  a  view  to 

such  cases  as  are  of  frequent  rather  than  such  as  are  of 

rare  or  accidental  occurrence ;  or,  in  the  language  of  the 

civil  law,  jiM  conttitui  oportet  in  hit  qua  vi  plurimvm  acci- 

dvnt,  non  qua  ex  mopinafo  (r) ;  for,  Tieque  leges  neque  senatut- 

fontalta  ita   icnbi  poasunt  ut   omnet  catua   qui  quandoqiie 

inciderint   comprehendantur,  aed  aufficit  ea   qua  plerumqite 

if)  Per  Erie,  C.J.,  lOO.  B.  N,  3. 191.  18  How.  St.  Tr.  IMl.     Sir  E.  Atkjns 

(a)  Ai  to  thia  BzpTeamon,  see  note,  observes  that  "laws  are  fitted  adea 

3Prien(U.a)  8SS.  qumfreqvaUiuj  acddunt,  tuid  not  Tor 

(a)  D.  50,  7,  138,  g  1.  rare   and   extniordinaTr  events   and 

(o)  Bac.  Max.,  reg.  8.  tocidents."    See  his  "Enquiry  into 

(p)  &j.  r.  Orifftlu,  [1861]  2  Q.  a  the  Power  ot  diapensing  with  Penal 

lis :  M  L.  J.  H.  C.  93.  Statutes,"   cited    11   St.   Tr.    1208. 

(j)  iVr  Chase,  J.,  3  Dallas  (U.S.)  "Tha  rate  ia  ad  ea  giue /rtquenliut 

Ml,  dted  by  ViUea,   J.,    L.  B.  6  aecuiunt    legei    adapiantwi' ;"     ptr 

Q.  B.  20.  Bnuawell,  B.,  9  H.  L.  Cnn.  52  ;  pa- 
ir) D.  1,  S,  %.    See  Ld.  Camden's  WiU«e,  J.,  10  H.  L.  Gas.  429. 

Jodgment  in  Entiek  r,  Carrington, 
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accidunt  contineri  (s) ;  laws  cannot  be  so  worded  as  to 
include  every  case  which  may  arise,  but  it  is  sufficient  if 
they  apply  to  those  things  which  most  frequently  happen. 
All  legislation  proceeds  upon  the  principle  of  providing  for 
the  ordinary  course  of  things  (Q,  and  to  this  principle 
frequent  reference  is  to  be  found,  in  the  reports,  in  answer 
to  arguments,  often  speciously  advanced,  that  the  words  of 
an  Act  cannot  have  a  particular  meaning,  because  in  a 
certain  contingency  that  meaning  might  work  a  result  of 
which  nobody  would  approve.  In  MiUer  v.  Salomons  (u)  it 
was  argued  that  Parliament  could  not  have  intended  that  a 
Jew,  before  sitting  in  the  House  of  Commons,  must  use  the 
words  ''  on  the  true  faith  of  a  Christian,"  prescribed  in  the 
oath  of  abjuration  of  6  Geo.  8,  c.  53,  because  any  person, 
refusing  to  take  the  same  oath  when  tendered  by  two 
justices,  would,  under  the  1  Geo.  1,  st.  2,  c.  18,  be  deemed 
to  be  a  popish  recusant,  and  would  be  liable  to  penalties  as 
such ;  and  to  enforce  these  provisions  against  a  Jew,  it  was 
said,  would  be  the  merest  tyranny.  But  Baron  Parke  (r) 
thus  replied  to  this  argument : — ''  If  in  the  vast  majority  of 
possible  cases — in  all  of  ordinary  occurrence — the  law  is  in 
no  degree  inconsistent  or  unreasonable,  construed  according 
to  its  plain  words,  it  seems  to  me  to  be  an  untenable 
proposition,  and  unsupported  by  authority,  to  say  that  the 
construction  may  be  varied  in  every  case,  because  there  is 
one  possible  but  highly  improbable  one  in  which  the  law 
would  operate  with  great  severity,  and  against  our  own 
notions  of  justice.  The  utmost  that  can  be  reasonably 
contended  is,  that  it  should  be  varied  in  that  particular 
case,  so  as  to  obviate  that  injustice — no  further." 

Another  illustration  of  the  maxim  is  afforded  by  St.  Mar- 
garet's  Burial  Loard  v.  T^hompson  {x)»    There  the  right  of 

(«)  D.  1,  8,  10.  (m)  7  Exch.  476  :  8  Id.  778. 

(0  Per  Blackburn,  J.,  Maxkd  v.  (v)  7  Erch.  549. 

PawMJ,   L.    B.  6   Ex.    182,   172 :  40  (a?)  L.  R.  6  C.  P.  446. 
L.  J.  Ex.  67. 
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a  parish  sexton  to  enter  and  perform  his  functions  upon 
burial  ground  formed  under  15  &  16  Yict.  c.  85,  s.  82, 
was  contested,  and  it  was  urged  that  the  Act  could  not  be 
supposed  to  confer  such  an  absolute  right,  because  by  the 
common  law  the  rector  could  dismiss  the  sexton,  or  exclude 
him  from  the  churchyard,  in  the  event  of  his  misconduct. 
The  Court,  however,  considered  that  the  Act  should  be  con- 
strued as  "  framed  with  a  view  to  the  ordinary  position  of 
rector  and  sexton  in  respect  of  the  latter's  duties." 

Where  an  insurance  society  obtained  a  private  Act  which 
enacted  that  all  actions  and  suits  might  be  commenced  in 
the  name  of  their  secretary,  as  nominal  plaintiff:  it  was 
held  that  this  Act  did  not  enable  the  secretary  to  petition, 
on  behalf  of  the  society,  for  a  commission  of  bankruptcy 
against  their  debtor;  for  the  expression ''  to  sue,"  generally 
speaking,  means  to  bring  actions,  and  the  legislature  was 
providingf or  every-day  and  not  for  exceptional  occurrences  (y) . 

Again,  where  the  construction  of  the  11  Geo.  2,  c.  19, 
which  gives  a  remedy  to  a  landlord,  whose  tenant  has 
fraudulently  removed  goods  from  the  demised  premises, 
unless  they  have  been  bond  fide  sold  to  one  not  privy  to 
the  fraud,  was  under  consideration ;  and  it  was  urged  that 
it  ought  to  be  implied  that  the  landlord  was  not  empowered 
by  the  statute  to  enter  the  close  of  a  third  person,  or  to 
break  his  locks,  for  the  purpose  of  seizing  the  goods,  unless 
he  was  a  party  to,  or  at  least  cognizant  of,  their  fraudulent 
removal ;  and  further  that  the  breaking  open  of  his  gates 
without  a  previous  request  to  open  them  was  unjustifiable  : 
the  Court  held  that  neither  of  these  conditions  need  be 
observed  as  necessary  to  the  exercise  of  the  right  given  by 
the  statute,  ''for,  generally,  goods  fraudulently  removed 
are  not  secreted  in  a  man's  close  or  house  without  his 
privity  or  consent.    The  legislature  may  be  presumed  to 

(y)  Outhm  7.  Fisk,  8  B.  &  0. 178.      «wimw»ifer  acddetUibus  in  jure  fre- 
Aig.  A.-O,  7.  Jcukson,  Or.  &  J.  108  ;      queris  est,  Gothofred,  ad  D.  44,  2,  6. 
Wing.  liax.  716.     ArgumerUum  d 
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Ctsns 
omiMiUw 


have  had  this  (2)  in  their  contemplation:  ad  ea  qua 
frequentiug  acciduntjura  adaptantur.^* 

The  reader  will  also  find  the  maxim  forcibly  applied  by 
Lord  Blackburn  in  Dixon  v.  Caledonian  R.  Co.  (a),  and  two 
other  jadgments  (6)  of  the  same  great  aathority  demonstrate 
that  it  has  force,  not  only  as  a  canon  of  construction  of 
statute  law,  but  also  as  a  principle  of  the  common  law. 

It  is  then  true,  that,  "  when  the  words  of  a  law  extend 
not  to  an  inconvenience  rarely  happening,  but  do  to  those 
which  often  happen,  it  is  good  reason  not  to  strain  the 
words  further  than  they  reach,  by  sajring  it  is  c<isut 
omissus,  and  that  the  law  intended  quafrequentius  accidunt" 
"  But,"  on  the  other  hand, ''  it  is  no  reason,  when  the  words 
of  a  law  do  enough  extend  to  an  inconvenience  seldom 
happening,  that  they  should  not  extend  to  it  as  well  as 
if  it  happened  more  frequently,  because  it  happens  but 
seldom"  (c).  A  cctsus  omissus  ought  not  to  be  created  by 
interpretation  save  in  some  case  of  strong  necessity  (({). 
Where,  however,  a  casus  omissus  does  really  occur,  either 
through  the  inadvertence  of  the  legislature  (e),  or  on  the 
principle  quod  semel  aut  bis  existit prater eunt  legislator es  (/), 
the  rule  is,  that  the  particular  case  thus  left  unprovided  for, 
must  be  disposed  of  according  to  the  law  as  it  existed  before 
such  statute — Casus  omissus  et  oUivioni  datus  dispositioni 
communis  juris  relinquitur  (g);  *'  a  castis  omissus,''  observed 
Buller,  J.  (h),  ''  can  in  no  case  be  supplied  by  a  court  of 
law,  for  that  would  be  to  make  laws." 


(z)  WUlianu  v.  Roberts,  7  Exch. 
618,  628 ;  see  Thomas  v.  WaikinSy 
I(L  630. 

(a)  5  App.  Gas.  838. 

(h)  Clarke  v.  Wright,  6  H.  &  N. 
862 ;  DaUon ▼.  ^it^tM,6  App.  Gas.  818. 

(c)  Vaugh.  E.  878 ;  FeiUon  v. 
Hampton,  11  Moore,  P.  G.  865 ;  with 
which  ace  Doyle  v.  Fakoner,  L.  K. 
1  P.  C.  828. 

(rf)  PerlA.  YitzgenXdy  Mersey  Docks 


Boardv,  Sendersmi,  18  App.  Gas.  607. 

{e)  Reg.  v.  DenUm,  5  B.  ft  S.  821, 
828  ;  CobbY.  Mid  Wales RCo.,L.R, 
1  Q.  B.  348,  349. 

(/)  D.  1,  8,  6. 

(g)  5  Rep.  38.  See  Robiiison  ▼. 
CUUreU,  11  Exch.  476. 

{h)  Jones  v.  Smart,  1  T.  R.  52 ; 
per  Ld.  Abinger,  La^ie  v.  BsmmU, 
1  M.  &  W.  73 ;  arg.  Shepherd  y. 
Hills,  11  Exch.  64. 


CHAPTER  II. 


MAXIUS    RELATING   TO  THE    CROWN. 

The  principal  attributea  of  the  Crown  are  sovereignty 
or  pre-eminence,  perfection,  and  perpetuity ;  and  these 
attributes  are  attached  to  the  wearer  of  the  crown  by  the 
constitntion,  and  may  be  said  to  form  his  constitutional 
character  and  royal  dignity.  On  the  other  hand,  the 
principal  duty  of  the  sovereign  is  to  govern  his  people 
according  to  law ;  and  this  is  not  only  consonant  to  the 
principles  of  nature,  of  liberty,  of  reason,  and  of  society, 
but  has  always  been  esteemed  an  express  part  of  the 
common  law  of  England,  even  when  prerogative  was  at 
the  highest.  In  this  chapter  are  collected  some  of  the 
more  important  technical  riUes,  embodying  the  above 
general  attributes  of  the  Crown  (a). 


Rex  non  debet  esse  scb  homine,  sed  sub  Deo  et  bub 

LBOE,    QVIA    LEX    FACIT    REOEU.       [BrOCt.    Lit.    U  fo.    5  j 

12  Rep.  65.) — The  king  is  under  no  man,  yet  he  is  under 
God  and  tkt!  lair,  for  the  law  maket  the  king. 
The  head  of  the  state  is  regarded  by  our  law  in  a  two- 
fold character — as  an  individual  liable  like  any  other  to 
the  accidents  of  mortality  and  its  frailties ;   also  aa  a 

(d)  On  the  lubjcct  of  this  chapter,  xv.,  ivi.  ;  Fortetcne  de  Laud.  Leg. 

•ee  forthtr  Allen  OD  (Ike Boyd  Prero'  Ang.,  by  Anioe,  chsp.  ix,  ;  Fbich's 

gative,  Chttty  an  the  FrenigatiTe  of  Law,  81  ;  PlowJ.  Com.,  chap.   zi.  ; 

the  CtowD,  porticaUrlj  ohspa.  i,  it.,  Bracton,  bk.  1,  chnp.  viii. 
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corporation  sole  (b),  endowed  with  certain  peculiar  attributes, 
the  recognition  whereof  leads  to  important  consequences. 
Politically,  the  sovereign  is  regarded  in  this  latter  character, 
and  is  invested  with  various  functions,  which  the  individoal, 
as  such,  could  not  discharge.     "  The  person  of  the  king," 
it  has  been  said  (c),  ^*  is  by  law  made  up  of  two  bodies:  a 
natural  body,  subject  to  infancy,  infirmity,  sickness,  and 
death;  and  a  political  body,  perfect,  powerful,  and  per- 
petual.*'   These  two  bodies  are  inseparably  united  together, 
so  that  they  may  be  distinguished,  but  cannot  be  divided. 
More    often,   however,   the   sovereign   would  seem  to  be 
regarded  by  our  law  in  his  political  than  in  his  individoal 
and  natural  capacity,  and  the  attributes  of  his  former  are 
blended  with  those  of  his  latter  character.     As  conservator 
of  the  public  peace,  the  Grown  in  any  criminal  proceeding 
represents  the  community  at  large,  prosecutes  for  the  offence 
committed  against  the  public,  and  can  alone  exercise  the 
prerogative  of  pardoning.    As  the  fount:vin  of  justice,  no 
Court  can  have  compulsory  jurisdiction  over  the  sovereign; 
an  action  for  a  personal  wrong,  therefore,  will  not  lie  against 
the  king ;  for  which  rule,  indeed,  another  more  technical 
reason  has   been  assigned — that  the  king  cannot  by  his 
writ  command  himself  to  appear  coram  jiuUce.    As  the 
dispenser  of  law  and  equity,  the  king  is  present  in  all  his 
Courts ;    whence  it  is  that  he  cannot  be  nonsuit  in  an 
action,  nor  does  he  appear  by  attorney  (d). 
The  king  is  The  Case  of  Prohibitions  {e)   shows,   however,  that  the 

law.  king  is  not  above  the  law,  for  he  cannot  in  person  assume 

to  decide  any  case,  civil  or  criminal,  but  must  do  so  by  his 

(6)  Mr.   AUen,  however,  observes  of  England,  29  ;  Plowd.  212  a,  217  a, 

(Royal  Prerog.,  p.  6),  that  "  there  is  238 ;  Allen,  Royal  Pre.  26 ;  Bac.  Abr. 

something  higher,  more  mysterious,  Prerogative  (£.  2). 

and  more  remote  from  reality  in  the  (d)  1  Blac.  Ck>m.  270 ;  Finch's  Law 

conception  which  the  law  of  England  (by  Pickenng),  82. 

forms  of  the  king  than  enters  into  («)  ProhibUions  del  Boy,  12  Rep. 

the  notion  of  a  corporation  sole."  63  ;  Plowd.  241,  553. 

(e)  Bagshaw,  Rights  of  the  Crown 
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jndges ;  the  law  being  "  the  golden  met-wand  and  measure 
to  by  the  caoaes  of  the  subjects,  and  which  protected  his 
majesty  in  safety  and  peace," — the  king  being  thns  in 
troth,  tub  Deo  et  Ift/e.  This  case  shows  also  that  an  action 
ffill  not  lie  against  the  Crown  for  a  personal  tort,  for  it  ia 
there  laid  down  that  "the  king  cannot  arrest  a  man  for 
Enspicion  of  treason  or  felony,  as  others  of  his  lieges  may;  " 
the  reason  given  being  that  if  a  wrong  be  thna  done  to  an 
individual,  tbe  party  grieved  cannot  have  remedy  against 
the  king.  But  although  in  these  and  other  respects, 
presently  to  be  noticed,  the  king  is  greatly  favoured  by 
the  law,  being  exempted  from  the  operation  of  various  rules 
applicable  to  the  subject,  he  is  on  the  whole,  and  essentially, 
beneath  not  superior  to  it,  theoretically  in  some  respects 
above,  bnt  practically  bound  and  directed  by  its  ordinances  (/). 


Rn  NDHQDAH   HOBiTUB.     (Branch,  Max.,  5th   ed.    197.) — 
The  king  never  dies. 
The  taw  ascribes  to  the  king,  in  his  political  capacity,  immortalitj 
an    absolute    immortality ;     and    immediately    upon    the  J^reticaily 
decease  of  the  reigning  prince  in  his  natural  capacity,  the  ^  **"  ^'^■ 
kingly  dignity  and  the  prerogatives  and  politic  capacities 
of  the  supreme  magistrate,  by  act  of  law,  without  any 
interregnum  or  interval,  vest  at  once  in  his  successor, 
who  is,  eo  itutante,  king,  to  all  intents  and  purposes  (g) ;  and 
this  is  in  accordance  with  the  maxim  of  our  constitution, 
la  Anglid  non  est  interregnum  Qi).     "  It  is  true,"  said  Lord 
Lyndhurst (t))  "that  the  king  never  dies;  the  demise  is 


IJ)  See  the  Debite  in  th«  Hoom 
of  Lords  on  Lifs  Peenges,  Hsnatrd, 
tdL  110,  pp.  263  el  teq.  In  Hmeard 
T.OuKi,  10 Q.  B.  SSfl,  Coleridgt,  J., 
Dt«FrT«l  thit  "the  law  U  auprema 
via  the  Haiue  of  Commona,  sa  orar 
thcCroimitMlf."  Seealaojxut,  p.  38. 


(g)  VfiXme.  Com.  249. 

(A)  JsDk.  Ceut.  206.  Seo  Coopor's 
Acoouiit  of  Public  Recorda,  vol.  2, 
323,  324  ;  Allen,  Ro;>l  Prerog.  44. 

(i)  Viae.  CanUrlmry  t,  A.-O.,  1 
PhllL  823, 


p-:^r>V. 
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immediately  followed  by  the  succession ;  there  is  no  interval. 
The  sovereign  always  exists  ;  the  person  only  is  changed." 

So.  tender,  indeed,  is  the  law  of  supposing  even  a 
possibility  of  the  death  of  the  sovereign,  that  his  natural 
dissolution  is  generally  called  his  demise — demissio  regu 
vel  coronm — an  expression  which  signifies  merely  a  transfer 
of  property;  and  when  we  speak  of  the  demise  of  the 
Crown,  we  mean  only  that,  in  consequence  of  the  disunion 
of  the  king's  natural  body  from  his  body  politic  0),  the 
kingdom  is  transferred  to  his  successor ;  and  so  the  royal 
dignity  remains  perpetual  (A:).  It  has,  doubtless,  usually 
been  thought  prudent,  when  the  sovereign  has  been  of 
tender  years  at  the  period  of  the  devolution  upon  him  of 
the  royal  dignity,  to  appoint  a  protector,  guardian,  or 
regent  to  discharge  the  functions  of  royalty  for  a  limited 
time ;  but  the  very  necessity  of  such  extraordinary  provision 
is  sufficient  to  demonstrate  the  truth  of  that  maxim  of  the 
conmion  law,  that  in  the  king  is  no  minority  (Q,  for  he  has 
no  legal  guardian ;  and  the  appointment  of  a  regent  must, 
therefore,  be  regarded  merely  as  a  provision  made  by  the 
legislature,  to  meet  a  special  and  temporary  emergency  (m). 

It  seems  that  the  Duchy  of  Cornwall  vests  in  the  king's 
eldest  son  and  heir  apparent  at  the  instant  of  his  birth, 
without  gift  or  creation,  and  as  if  minority  could  no  more 
be  predicated  of  him  than  of  the  sovereign  himself  (n). 

The  title  of  the  sovereign  is  regulated  by  succession  as 
well  as  descent,  and  if  lands  be  given  to  the  king  and  his 
"heirs,"  this  word  ** heirs"  includes  the  "successors"  to 
the  Crown,  although  on  the  demise  of  the  sovereign, 
according  to  the  course  of  descent  recognised  at  the 
common  law,  the  land  might  have  gone  in  some  other 
channel.    Hence,  if  the  king  die  without  issue  male,  but 

m 

U)  AnU,  p.  34.  177,  234.    And  see  3  &  4  Vict,  c  5^ 

{k)  1  Blac  Com.  249.  (n)  Per  Ld.    Brougham,  1  Coop. 

{I)  Bac.  Abr.  Prerogative  (A.).  Ump^  Cottenham,  125. 
(m)  1  Blac  Com.  248  ;  Plowd.Com. 
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leaving  two  danghtere,  Isnds  held  to  him  and  his  heirs  go 
(o  iuB  eldest  daoghter  as  sticceeding  to  the  Crown ;  whereas, 
in  the  ease  of  a  sabject,  lands  whereof  he  was  seised  would 
pass  to  his  daughters,  in  defaalt  of  male  issue,  as  copar- 
ceners (o).  Similarly,  if  real  estate  be  given  to  the  king 
and  his  heirs,  and  afterwards  the  reigning  dynasty  be 
changed,  and  another  family  be  placed  upon  the  throne, 
the  land  in  qnestion  would  go  to  the  successor,  and  then 
descend  in  the  new  line  (p).  And  a  grant  of  land  to  the 
king  for  ever  creates  in  him  an  estate  of  perpetual  inherit- 
aDce(9),  whereas  the  like  words  would  but  give  an  estate 
for  life  to  any  of  his  subjects. 

In  regard  also  to  personal  property,  the  Crown  is 
differently  circumstanced  from  an  individual  or  from  a 
corporation  sole;  for,  by  the  ordinary  rule,  such  property 
does  not,  in  the  case  ol  a  corporation  sole,  go  to  the 
SDCcessor — in  the  king's  case,  by  our  common  law,  it 
does  (t).  And  it  is  worthy  of  remark,  that  the  maxim, 
"  the  king  never  dies,"  founded  manifestly  on  notions  of 
espediency,  and  on  the  apprehension  of  danger  which 
wonid  result  from  an  interregnum,  does  not  hold  in  regard 
to  other  corporations  sole.  Thus  a  parson,  though  clothed 
with  the  same  rights  and  reputed  to  be  the  same  person  as 
his  predecessor,  is  not  deemed  by  our  law  to  be  con- 
tmaously  in  possession  of  his  office,  nor  is  it  deemed 
weential  to  the  preservation  of  his  official  privileges  that 
one  incumbent  should,  without  any  interval  of  time,  follow 
another.  Such  a  corporation  sole  may,  during  an  interval 
of  time,  cease  to  be  visibly  in  e»»e,  whereas  the  king  never 
dies — his  throne  and  office  are  never  vacant. 

Yet  it  would  be  an  error  to  say  that  this  fiction  of  the 
constitDtion  as  to  the  continuity  of  the  Boyal  Person  is 

(a)  Grant   on    Corponttiaiis,   637.  (p)  Gnnt,  Corp.  637. 

3h  dao  !fi  k  26  Vict  c.  S7,  and  (g)  2  BUo.  Com.  216. 

M  *  »7  Vict.  c.  61,  reUting  to  tht-  (r)  Grant.  Coip.  826. 
nrantgn'i  prirati*  esintP*. 
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always  followed  to  its  logical  conclusions.  One  limitation 
is  illustrated  by  A.-G.  v.  Kohler  («),  where  the  question 
was  discussed,  whether  money  which  by  mistake  had  been 
paid  to  the  Treasury  during  the  reign  of  one  sovereign, 
could  be  recovered  under  his  successor ;  and  it  was  held 
that  the  sovereign  could  not  be  responsible  for  money  paid 
in  error  to  and  spent  by  a  predecessor,  which  that  pre- 
decessor might  lawfully  have  disposed  of  for  his  own  use, 
supposing  it  to  have  come  rightfully  to  his  hands. 


maxim. 


Ebx  non  potest  peccarb.     (2  RolUf  E.  304.) — The  Idng 

can  do  no  wrong. 

MeaniDgof  It    is  an  ancient    and  fundamental    principle  of   the 

English  constitution,  that  the  king  can  do  no  wrong  (t). 

But  this  maxim  must  not  be  understood   to  mean  that 

the  king  is  above  the  laws,  in  the  unconfined  sense  of 

those  words,  and  that  everything  he  does  is  of  course  jast 

and  lawful.    Its  true  meaning  is.  First,  that  the  sovereign, 

individually  and  personally,  and  in  his  natural  capacity, 

IB  independent  of  and  is  not  amenable  to  any  other  earthly 

power  or  jurisdiction;   and  that  anything  amiss  in  the 

condition  of  public  affairs  is  not  to  be  imputed  to  the  king, 

so  as  to  render  him  personally  answerable  for  it  to  his 

people.     Secondly,  the  maxim  means,  that  the  prerogative 

of  the  Grown  extends  not  to  do  any  injury,  because,  being 

created  for  the  benefit  of  the  people,  it  cannot  be  exerted 

to  their  prejudice;    and  it  is  therefore  a  fundamental 

general  rule,  that  the  king  cannot  sanction  an  act  forbidden 

by  law ;  so  that,  from  this  point  of  view,  he  is  under,  and 

not  above  the  laws,  and  is  bound  by  them  equally  with  his 

subjects  {u).    If,  then,  the  sovereign  personally  command 

is)  9  H.  L.  Cae.  664.  (n)  Chitty,  Prerog.  5  ;  Jenk.  Cent. 

(t)  R£x  quod  est  mjtutum  /acere      208.     See  Fortescue  de  Laud.  Leg. 
nonpoUst;  Jenk.  Cent.  9,  808.  Ang.  (by  Amos),  28. 
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ftD  onlawfol  act  to  be  done,  the  offence  of  the  inBtrument 
b  not  thereby  indemnified;  for  though  the  king  is  not 
himself  under  the  coercive  power  of  the  law,  yet  in  m&ny 
cases  his  commanda  are  under  the  directive  power  of  the 
law,  which  makes  the  act  itself  invalid  if  unlawful,  and 
BO  renders  the  instrument  of  execution  thereof  obnoxiooB 
to  ponishment  (:r).  As  in  affairs  of  state  the  ministerB 
of  the  Crown  are  held  responsible  for  advice  tendered 
to  it,  or  even  for  measures  which  might  possibly  be 
known  to  emanate  directly  from  the  sovereign,  so  may  the 
Bgentfi  of  the  sovereign  be  civilly  or  criminally  answerable 
for  lawless  acts  done — if  that  may  be  imagined — by  his 
eonunand. 

The  king,  moreover,  is  incapable  not  only  of  doing  Onnt  fn>m 
wrong,  but  even  of  thinking  wrong.  Whenever,  therefore,  void. 
it  happens  that,  by  misinformation  or  inadvertence,  the 
Crown  has  been  induced  to  invade  the  private  rights  of  a 
sabject, — as  by  granting  a  franchise  to  a  subject  contrary 
to  reason,  or  in  a  way  prejndicial  to  the  commonwealth  or  a 
private  person, — the  law  will  not  suppose  that  the  king 
meant  either  an  unwise  or  an  injurious  action,  for  eadem 
men*  ^aavmitur  regis  qua  eit  juris  et  qua  esse  debet 
prasertim  in  dubiiM  (y),  but  declares  that  the  king  ww 
deceived  in  his  grant ;  and  thereupon  such  grant  becomes 
void  upon  (he  supposition  of  deception  either  by  or  upon 
those  agents  whom  the  Crown  has  thought  proper  to 
employ  (z).  In  like  manner,  also,  the  king's  grants  are 
void  whenever  they  tend  to  prejudice  the  course  of  public 
ji)atice(a).  And,  in  brief,  to  use  the  words  of  a  learned 
judge  {b),  the  Crown  cannot,  in  derogation  of  the  right  of 
the  public,  unduly  fetter  the  exercise  of  the  prerogative 

(«)  1  Eilt,  P.  C.  *8,  M,  127.    Ar  N.   R.   71» ;   Jt    v.   Keinpe,   1   Ld 

Coltddge,  J.,  SoKord  v.  Gotta,   10  Raym.  49,  720  ;  Tinch'i  Iaw,  101 

<).  E  IH.  Vigen  *.   Dmn   i>f  81.   PaitFt,   1 

(y)  Hafaart,  164.  Q.  B.  90». 

t<)  2  BUc  Com.  2U ;  see  Gkd-  (a)  ChiUy,  Prerog.  SBB. 

JteM  T.  garl  ofSandwiA,  5  Scott,  (b)  Seei^rPUtt,  B.,  iE.  IcB.  8S4 
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which  is  vested  in  the  Grown  for  the  public  good.  The 
Grown  cannot  dispense  with  anything  in  which  the  subject 
has  an  interest  (c),  nor  make  a  grant  in  violation  of  the 
common  law  (d),  or  injurious  to  vested  rights  {e).  In  this 
manner  it  is,  that,  while  the  sovereign  himself  is,  in  a 
personal  sense,  incapable  of  doing  wrong,  yet  his  acts  may 
in  themselves  be  contrary  to  law,  and,  on  that  account, 
be  set  aside  by  the  law. 

It  must  further  be  observed,  that  even  where  the  king's 
grant  purports  to  be  made  de  gratia  specialty  certa  scientia, 
et  mero  viotu,  the  grant  will  be  void,  if  it  appears  to  the 
Gourt  that  the  king  was  deceived  in  the  purpose  and  intent 
thereof :  and  this  agrees  with  a  text  of  the  civil  law,  which 
says  that  the  above  clause  non  valet  in  1m  in  quUnu 
prasujnitur  prindpem  esse  ignorantem  ;  therefore,  if  the  king 
grant  such  an  estate  as  by  law  he  could  not  grant,  foras- 
much as  the  king  was  deceived  in  the  law,  his  grant  is 
void  (/).  Thus  the  Crown  cannot  by  grant  of  lands  create 
in  them  a  new  estate  of  inheritance,  or  give  them  a  new 
descendible  quality  (^),  and  the  power  of  the  Grown  is 
similarly  restricted  as  regards  the  grant  of  a  peerage  or 
honour  Qi) . 

The  above  doctrine  cannot,  however,  be  extended  to 
invalidate  an  act  of  the  legislature,  on  the  ground  that  it 
was  obtained  by  a  stiggestio  falsi,  or  siippressio  veri.  It 
would  indeed  be  something  new,  as  forcibly  observed  by 
Gresswell,  J.  (i),  to  impeach  a  statute  by  a  plea  stating  that 
it  was  obtained  by  fraud  (A:). 

In  connection  with  this  part  of  our  subject,  it  is  worthy 

(c)  Thainas  v.  Waters,  Hardw.  448,  {h)  WQies  Peerage,  L.  K  4  H.  L. 
448.  126  ;  and  see  Buckhurst  Peentgc,  2 

(d)  2  RoU.  Abr.  164.  App.  Cas.  20,  21,  jw  Ld.  Caima. 

(e)  R,  V.  BiUler,  8  Lev.  220 ;  cited  (»)  SUad  v.  Oarey,  1  C.  B.  616 ; 
per  Parke,  B.,  2  E.  &  B.  894.  see  d\aop^  Tindal,  C.J.,  Id.  522. 

(/)  Caee  of  Alton  Woods,  1  Rep.  58.  (k)  See  WOormiek  v.  Orogan,  L.  R. 

{g)  Per   Ld.    Chelmsford,    JViltes      4  H.  L.  96,  per  Ld.  Westbury. 
Peerage,  L.  B.  4  H.  L.  152. 
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of  remark,  that  the  power  which  the  Crown  posaesses  of 
calling  back  its  grants,  when  made  under  mistake,  is  not 
like  any  right  possessed  by  individuals ;  for,  when  it  has 
been  deceived,  the  grant  may  be  recalled  notwithstanding 
any  derivative  title  depending  upon  it,  and  those  who  have 
deceived  it  must  bear  the  consequences  (l). 

The  doctrine  just  stated  applies  also  in  the  case  o£  a  PaXtat. 
patent  which  has  in  some  way  improvidently  emanated 
from  the  Crown.  Thus,  in  Morgan  v.  Seaward  (»«)>  Parke, 
B.,  observed  aa  follows:  "That  a  false  suggestion  of  the 
grantee  avoids  an  ordinary  grant  of  lands  or  tenements 
from  the  Crown,  is  a  maxim  of  the  common  law,  and  such 
a  grant  is  void,  not  against  the  Crown  merely,  but  in  a  suit 
against  a  third  person  (n).  It  is  on  the  same  principle  that 
a  patent  for  two  or  more  inventions,  where  one  is  not  new, 
iras  held  to  be  altogether  void  in  Ilill  v.  Thompton  (o),  and 
Bninton  v.  Haicket  (p) ;  for  although  the  statute  [q)  invali- 
dates a  patent  for  want  of  novelty,  and  consequently  by 
iotw  of  the  statute  the  patent  would  be  void,  so  far  as 
related  to  that  which  was  old;  yet  the  principle  on  which 
the  patent  has  been  held  to  be  void  altogether  is,  that  the 
consideration  for  the  grant  is  the  novelty  of  all,  and  the 
consideration  failing,  or,  in  other  words,  the  Crown  being 
deceived  in  its  grant,  the  patent  is  void,  and  no  action 
maintainable  upon  it"  (r). 

The  rule  upon  the  subject  now  touched  upon  has  been 
yet  more  fully  laid  down  («),  as  follows  : — "If  the  king  has 

(t\  J'ii^ai.,  Cavimingy.  ForraUr,  (p)  4B.&  Ald.642;  28R.R.8a2, 

iJlcftW.SiZ.  (}J  21Jac.  1,  c.  3.    S«ealiio46i(47 

(«)  2  M.  4  W.   S4i.   cited  arg.  Vict.  c.  57  ;  51  *  62  Vict  c.  50. 

SiAtU  T.  Sua.  S  C.  B.  710 ;  Biard  (r)  "  The  Crown  u  deceived,  if  it 

T.  Bgtrtan,  Id.  207  ;  Orotl  t.  Edge,  grants    a    patent  for   an    invention 

>  C  a  4Sfl.    See  Stg.  v.  Betti,  15  trhich   is  not  new,"    per   Pollock, 

y-  B.  540,  H7.  C.B.,  ffilU  v.  London.  Gaslight  Go., 

(■)  ating   TVowU   T.   CarUrel,  S  5  H.  &  N.  940. 

Ur.  1S6 ;  AUedcY.  Oxike,  S  Bing.  340 ;  (*)  Eeg.  v.  EaaUni  AnAipelago  Co. , 

M  R.  &  435.  1  K.  &  B.  310,  337,  338 :  2  E.  4  B. 

(o)  STront.  375;  20  R.  R.  488.  »i8;  H^iltaPeentgf.L.K.iU.L.Ui. 
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been  deceived  by  any  false  suggestion  as  to  what  be  graDte 
or  tbe  consideration  for  his  grant ;  if  he  appears  to  have 
been  ignorant  or  misinformed  as  to  his  interest  in  the 
subject-matter  of  his  grant ;  if  the  language  of  his  grant  be 
so  general  that  you  cannot  in  reason  apply  it  to  all  that 
might  literally  fall  under  it ;  or  if  it  be  couched  in  terms  so 
uncertain  that  you  cannot  tell  how  to  apply  it  with  that 
precision  which  grants  from  one  so  especially  representing 
the  public  interest  ought  in  reason  to  have;  or  if  the  grant 
reasonably  construed  would  work  a  wrong,  or  something 
contrary  to  law  ;  in  these  and  such  like  cases  the  grant  will 
be  either  wholly  void  or  restrained  according  to  circum- 
stances;  and  equally  so,   whether  the  technical  words, 
ex  cei'ta  $cientia  et  mero  motu,  be  used  or  not.     But  this  is 
held  upon  the  very  same  principle  of  construction  on  which 
a  grant  from  a  subject  is  construed,  viz.,  the  duty  of 
effectuating  the  intention  of  the  grantor."     To  hold  the 
grants  valid  or  unrestrained  in  the  cases  just  put,  would  be, 
as  it  is  said,  in  deceptione  domini  regis,  and  not  securubim 
intentionevu    It  must,  however,  at  the  same  time  be  noted, 
that  long  modem  possession  will  often  make  good  and  valid 
a  title  defective  on  account  of  vagueness  or  uncertainty  in 
the  original  grant.     This  is  effected  by  a  presumption  of  a 
supplementary  and  confirmatory  grant,  so  as  to  preserve 
the  fiction  of  royal  impeccability  (t). 
Petition  of  The  principle  that  the  king  can  do  no  wrong  led  to  the 

^  *■  institution  of  the  Petition  of  Eight,  which  is  founded  upon 

the  theory  that  the  king,  of  his  own  free  will,  graciously 
orders  right  to  be  done  (soit  droit  fait  al  partie)  (w).  This 
proceeding  is  open  to  a  subject  in  cases  where  his  lands  or 
goods  or  moneys  have  found  their  way  into  the  possession 
of  the  Crown,  and  the  purpose  of  the  petition  is  to  obtain 
restitution,  or,  if  that  cannot  be  given,  then  compensation 

(t)  DesBarresY,  Shepy  29  L.T.  592.      its  origin  nnder  Edward  I.,  and  was 
(u)  3  Blac.    Com.   254 — 256.      It      substituted  for  a  praecipe  against  the 
has  been  said  that  the  petition  took      king ;  see  16  C.  B.  N.  S.  356 
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in  money  (x).  It  is  also  open  to  him  for  the  purpose  of 
recovering  moneys  due  to  him  under  a  contract  made  on 
behalf  of  the  Crown,  as  for  goods  supplied  to  the  Grown 
or  for  the  pahlic  service  (^),  or  uoliqaidated  damages  for 
breaches  of  the  contract  (z).  But  it  is  not  open  to  him 
in  other  cases ;  and  he  cannot  thereby  obtain  compensation 
for  a  wrongful  act  done  by  a  servant  of  the  Crown  in  the 
snpposed  performance  of  his  dnties,  or  for  a  trespass  (a),  or 
the  alleged  infringement  of  letters-patent  (h). 

The  maxims,  qui  faeit  per  alium  facit  per  seand  respondeat . 
tuperior,  have  no  application  where  the  servants  of  the 
Crown  commit  a  tort ;  what  the  sovereign  does  personally, 
the  law  presumes  will  not  be  wrong ;  what  he  does  by 
command  to  his  servants,  cannot  be  wrong  in  him,  for,  if 
the  command  be  unlawful,  it  is  in  law  no  command,  and 
the  servant  is  responsible  for  the  unlawful  act,  the  same  as 
if  there  had  been  no  command  (c). 

The  procedure  in  Petition  of  Right  is  now  regulated  by  ProoBdnro. 
the  23  &,  24  Yict.  c.  84,  which  was  passed  to  simplify  the 
procedure  (^,  but  did  not  extend  the  remedy  to  new  cases  («). 
The  petition  is  left  with  the  Home  Secretary  tor  the  con- 
sideration of  the  Queen,  who,  if  she  think  ht,  may  grant 
her  fiat  that  right  be  done  (/).  Upon  the  fiat,  for  which 
DO  lee  is  payable  (/),  being  obtained,  a  copy  of  the  petition 
and  fiat,  endorsed  with  the  prescribed  prayer,  is  left  with 
the  Treasury  solicitor,  and  then  the  Grown  has  28  days 
within  which  to  answer,  plead,  or  demur  to  the  petition  (g). 

(ar)  Ftr    auiom.   Feather  v.    Tht  I  App.  C«.  632. 

(i^uoL,  e  B.  t  S.  257,  29* !  35  L.  J.  (e)  16  C.  B.  N.  S.  354,  360 ;  Via- 

Q.  B.  200,  2DS.  conn/   Canterbury  v.    Th«   Quan,   I 

In)  Id.  Phillips,  321. 

(=)  TMcmas  v.  Tht  Qiuai,  L.  E.  10  (rf)  For  a  auccinct  Eccount  of  the 

<J.  B.  81 :  4i  L.  J.  Q.  B.  a  ;  Windtor  earlier  procednre,  sea  3  Blac.  Com. 

4  Anwipotit  R.  Co.   t.   Tkt  Queea,  ^56.     See    furtlmr   Chitty,    PrarOf;. 

11  App.  Cu.  fl07  :  5G  L.  J.  P.  C.  41.  310  ^  ttg.     It  ii  wall  illustrated  by 

[a)  Tobim  y.  The  <iaeen,  6  B.  &  8.  De  Bodti  caie,  3  Q.  B.  203. 

St7  :  aa  L  J.  C.  P.  1».  (e)  28  4  2i  Vict.  o.  84.  «.  7,  ad  fin. 

W  FcaUuir  v.   The  9i««h,  lufra.  (/)  S,  2. 

^nDixmr.  London StnaUArmi Co.,  {g)  S*.  3—6. 
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Judgment. 


The  snbsequent  procedure  resembles,  in  general,  that  of 
ordinary  actions  (A).  But,  though  the  Grown  may  have 
'*  discovery  "  from  the  suppliant  (t),  he  cannot  have  it  from 
the  Grown  {k) ;  and  if  he  obtain  a  judgment  the  ordinary 
methods  of  execution  are  not  open  to  him. 

Formerly,  the  judgment,  if  in  his  favour,  was  that  of 
ouster  le  main,  or  amoveas  vianus,  or  in  full,  quod  nvanm 
domini  regis  amoreantur  et  possessio  restituatur  petenti,  salvo 
iure  domini  regis :  the  last  being  always  added,  because  no 
laches  was  ever  imputed  to  the  sovereign  (Q.  By  such 
judgment  the  Grown  is  instantly  out  of  possession,  so  that 
there  needs  not  the  indecent  interposition  of  his  own  officers 
to  transfer  the  seizin  from  the  king  to  the  party  aggrieved  (i). 
Now,  the  Gourt  may  give  judgment  that  the  suppliant  is 
entitled  wholly  or  in  part  to  the  relief  sought,  or  to  such 
other  relief  as  the  Gourt  may  think  right,  and  this  judgment 
has  the  same  effect  as  that  of  amor  eats  manvs(jn).  Costs 
follow  the  rule  prevailing  in  ordinary  actions  (h). 
The  royal  fiat.       The  right  of  a  subject  to  the  royal  fiat  has  been  much 

discussed.  But  it  seems  clear  that,  under  the  28  &  34  Viet 
c.  84,  the  Gourts  have  no  jurisdiction  until  the  fiat  has  been 
obtained,  and  that  its  improper  refusal  would  be  a  matter 
with  which  Parliament  alone  could  deal.  The  Act  evidently 
leaves  a  discretion  to  the  Grown,  and  cases  might  be 
suggested  in  which  interests  of  State  would  forbid  the 
publication  in  open  court  of  matters  relied  upon  by  the 
suppliant.  On  the  other  hand,  notwithstanding  the  suppli- 
cating language  of  the  petition,  it  never  was  the  theory  of 
the  Gonstitution  that  this  remedy  was  one  of  pure  grace 
and  favour  (o) ;  it  is  substantially,  as  well  as  nominally,  a 


(h)  S.  7. 

{i)  TonUine  v.  The  Queen,  4  Ex.  D. 
262 :  48  L.  J.  Ex.  458. 

{k)  Thomas  y.  The  (tueen,  L.  K. 
10  Q.  B.  44  :  44  L.  J.  Q.  B.  ».  Cf. 
A,-G.y,  ^ewcastle-upon-TyfUf  [1897] 
2  Q.  B.  384  :  66  L.  J.  Q.  B.  593. 


(I)  8  Blac.  Com.  257. 

(m)  28  k  24  Vict.  c.  84,  ss.  9, 10. 

(n)  S.  12.  As  to  satisfaction,  see 
further  sfl.  13,  14. 

(o)  See  per  Boweo,  L.  J.,  12 Q.  B.  D. 
479. 
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petition  of  right  (p)  ;  ftnd  the  prayer  is  grantable  ex  <lebito 
juttitia,  being  reterred  by  many  to  the  clause  in  Magna 
Charta,  nuUi  negabimus  justitiam  rel  rectum.  "  I  am  far 
from  thinking,"  aaid  Lord  Laugdale,  "  that  it  is  competent 
to  the  king,  or  rather  to  his  responsible  advisers,  to  refuse 
capricioosly,  to  put  into  a  due  course  of  investigation, 
any  proper  question  raised  on  a  petition  of  right.  The 
form  aud  application  being,  as  it  is  said,  to  the  grace  and 
favoor  of  the  king  appear  no  foundation  for  any  such 
Buggestion "  (g) .  It  is  now  the  common  practice  of  the 
Home  Office  to  endorse  "  let  right  be  done"  as  a  matter 
of  course,  without  even  referring  the  ease  to  the  Attorney- 
General  (r). 

After  the  royal  fiat  has  been  obtained,  the  Crown  may 
Btill  raise  the  question  whether  the  case  is  one  in  which 
petition  of  right  may  be  brought,  and  this  is  usually  raised 
by  demurrer.  The  eases  in  which  it  may  be  brought  have 
already  been  stated ;  but  in  considering  whether  it  is  applic- 
able to  a  particular  claim,  it  must  be  remembered  that  the 
petition  never  lies  unless  there  has  been  the  violation  of  a 
right,  for  which,  but  for  the  immunity  from  process  with 
which  the  law  surrounds  the  person  of  the  sovereign,  an 
action  at  law  or  in  equity  might  be  maintained. 

Although  a  petition  of  right  does  not  lie  for  a  tort  com-  Torts  by 
mitted  by  servants  of  the  Grown  (s),  yet  the  servants  who  th7crown. 
conmiit  it,  whether  spontaneously  or  by  order  of  a  superior 
power,  are  answerable  therefor  in  an  ordinary  action ;  for 
the  civil  irresponsibihty  of  the  supreme  power  for  tortious 
acts  could  not  be  maintained  with  any  show  of  justice  if  its 

[p)  Ctiittj,  Prenig.  345.  S«e,  honerer,  ■  pamphlet  (publislied 

())  fiypM  ».   Dulet  of  jyeUiHgtoa,  bj  V.  it  B.  Stopliena,  1888),  on  the 

9  BoT.  too ;  »«e  aln  3  liut.  940,  2.  cuae  of  iii.  Inrin,   in  vhicli  much 

Petition  of  ri^t  ii  ■  legal  rented;  interesting  natter  u  to  Petition  of 

■tuch  eiclnde*  mandamiu ;  JUg.  v.  Right  is  collected. 

Cmrt.  of  Inland  See.,  12  Q.  B.  D.  ())  Tobia  v.  The  Quem,  16  C.  B. 

*81 :  S3  L  J.  Q.  B.  228.  N.    S.   310:   33   L.    J.    C.   P.   83; 

(r)  Per  Jerru,  C.J.,  E.  Ardaptlago  Ftathar  t.  TKe  Qutai,  S  B.  k  S.  267  : 

Ca,  J.  The  QuMR,  2  E.  li  B.  91J.  30  L.  J.  Q.  B.  200. 
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agents  were  not  personally  responsible  {t),  and  that  a  servant 
of  the  Crown  is  liable  to  the  subject  for  a  trespass  done  even 
with  the  sanction  of  the  highest  authority  of  the  State, 
''rests  on  principles  which  are  too  well  settled  to  admit  of 
question,  and  which  are  alike  essential  to  uphold  the  dignity 
of  the  Grown  on  the  one  hand,  and  the  rights  and  liberties 
of  the  subject  on  the  other  "  («).  In  Madrazo  v.  WUlei  (x), 
a  captain  of  a  British  man-of-war  who  destroyed  a  Spanish 
trading  ship  wrongfully,  but,  as  he  believed,  in  performance 
of  his  duty,  was  held  liable  to  the  owners.  Again,  in 
Walker  v.  Baird  (y),  the  captain  of  a  British  man-of-war, 
who  destroyed  a  lobster  factory  on  the  coast  of  Newfound- 
land, was  held  liable  to  the  owners,  and  it  was  decided  that 
he  could  not  justify  an  interference  with  private  rights,  not 
authorised  by  the  legislature,  under  the  provisions  of  a 
treaty  made  between  the  Grown  and  the  French  Govern- 
ment. In  such  actions  the  wrong-doers  must  be  sued  as 
individuals,  and  not  in  their  official  capacity  (^r).  A  superior 
official  is  not  answerable  for  the  act  of  his  subordinates, 
unless  it  was  substantially  his  own  act  (a). 

It  may  be  added  that  in  some  of  our  colonies  actions 
against  the  Government  in  respect  of  tortious  acts  have 
been  authorised  by  ordinance  or  colonial  legislation  (i). 

In  the  absence  of  some  statutory  provision  to  the  con- 
trary, servants  of  the  Grown,  civil  as  well  as  military,  hold 
their  offices  only  during  the  pleasure  of  the  Grown,  and 
though  they  be  engaged  for  a  fixed  period,  yet  it  is  an 
implied  term  of  the  contract  that  they  may  be  dismissed 


{t)  Rogers  v.  Hajendoo  DiUt,  13 
Moo.  P.  C.  286. 

(w)  Per  curiam,  Fi  other  ▼.  The 
Quee7i,  9upra. 

(x)  3  B.  &  Aid.  353  ;  24  R.  R.  422. 

(y)  [1892]  A.  C.  491 :  61 L.  J.  P.  C. 
92,  where  the  Crown's  rights  in  case  of 
n  treaty  of  peace  were  discussed. 

(a)  Raleigh  v.  Ooaehen,  [1898]  1 
Ch.  73. 


(a)  Id.  8eeO*£ymeY.ffartington, 
I.  R.  11  0.  L.  445,  453 ;  and  cf. 
L.  R.  1  H.  L.  124,  128. 

{b)  See  A.'G.  ofStraU  Settleuunts 
V.  Wemy$8,  13  App.  Cas.  192:  57 
L.  J.  P.  C.  62  :  Farnell  t.  Botcman, 
12  App.  Cas.  643  :  56  L.  J.  P.  C.  72 ; 
Hetiihewage  Siman  Appu^s  com,  9 
App.  Cas.  571 :  53  L.  J.  P.  C.  72. 
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sooner  if  the  Crown  please  (c).  No  petition  of  right  there- 
fore lies  for  their  dismissal.  Moreover,  as  a  role,  they  have 
DO  remedy  against  the  agent  of  the  Grown  who  engaged 
them ;  for,  unless  he  has  expressly  agreed  to  be  personally 
liable,  a  Crown  agent  is  not  answerable  for  breaches  of 
contracts  made  by  him  in  his  public  capacity,  nor  does  he 
impliedly  warrant  his  authority  to  make  them  (^.  Where 
an  agent  of  the  Grown  has,  in  his  public  capacity,  made  a 
contract  which  he  had  authority  to  make,  the  remedy  for  its 
breach  by  the  officials  of  the  Crown  is  by  petition  of  right  (c), 
and  not  by  action  against  the  agent,  for  the  Government 
revennes  cannot  be  reached  by  a  suit  against  a  public 
officer  (/). 

Questions  have  arisen  with  respect  to  claims  to  partici-  Funds 
pate  in  funds  which  the  Grown  has  acquired  through  war  [J^®  crown^ 
or  treaty  with  foreign  states.     In  Baron  de  Bode's  case  {a),  through 
the  petition  of  right  suggested  that,  under  conventions  with 
the  French  Government,  the  Grown  had  received  moneys 
for  the  purpose  of  compensating  its  subjects  whose  property 
had  been  confiscated  during  the  wars  which  followed  the 
French  Bevolution.    The  petitioner,  as  one  of  such  subjects, 
made  a  claim  in  respect  of  a  sum  which  remained  in  the 
Treasury  after  the  claims  of  others  had  been  satisfied.    It 
was  held  that  as  a  statute  had  been  passed,  which  provided 
a  particular  mode  for  the  distribution  of  the  moneys,  the 
petitioners'  rights  depended  entirely  upon  the  effect  of  that 
statute.     But  the  question  was  left  open,  whether,  if  the 
statute  had  not  been  passed,  the  Grown  would  have  been 
answerable,  as  a  trustee,  for  the  moneys  (h).     This  question 

ie)  Dunn  r.   The  Queen,  [1896]  1  10  Q.  B.  81 :  44  L.  J.  Q.  B.  9 ;  see 

Q.  B.  116:  65  L.  J.  Q.  B.  279 ;  and  Churchward  v.   The  Queen,  L.  R.  1 

the  cases  there  cited ;  see  Oould  v.  Q.  B.  173. 

Stvari,  [1896]  A.  C.  675  :  65  L.  J.  (/)  Pabner  v.  HutdUnatm,  6  App. 

P.  C.  82.  Cas.  619  :  60  L.  J.  P.  C.  62. 

(rf)  DttiMi  V.  MaccUmald,  [1897]  1  to)  8  Q.  B.  208 :  18  Id.   880 :    8 

Q.  B.  401,  666  :  66  <L.  J.  Q.  B.  420.  H.  L.  Cas.  449. 

(«)  Thomas  ▼.   The  Queen,  L.  R.  {h)  See  i?cr  Parke,  B.,  18  Q.  B.  88a 
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was  afterwards  decided  in  the  Crown's  favoar  in  Rmtomjee 
V.  The  Queen  (i).     There  a  claim  was  made  in  respect  of  a 
sum  paid  to  the  Crown  by  the  Emperor  of  China  ander  the 
treaty  of  Nankin  on  account  of  debts  due  from  Chinese 
to  British  merchants.     The  notion  that  the  sovereign,  by 
receiving  moneys  under  a  treaty,  could  become  the  agent  of, 
or  trustee  for,  any  of  her  subjects  was  described  by  Cockborn, 
C.J.,  as  wild  and  untenable ;  and  Lord  Coleridge  said  that, 
if  the  sovereign  had  failed  to  administer  the  moneys  accord- 
ing to  the  stipulations  of  the  treaty,  the   failure  was  one 
which  Parliament  might  correct,  but  with  which  courts  of 
law  could  not  deal  (A).     A  somewhat  similar  question  arose 
in   Kinloch   v.   Secretartf  of  State  for  India  {J)   where  an 
attempt  was  made  to  compel  the  defendant  to  account,  as 
a  trustee,  for  booty  which  the  Queen  by  royal  warrant  had 
"  granted  "  to  "  the  Secretary  of  State  for  India  in  Council 
for  the  time  being,"  "  in  trust "  for  the  members  of  certain 
forces,  amongst  whom  it  was  to  be  distributed  according  to 
a  prescribed  scale,  all  doubtful  claims  being  determined  by 
the  Secretary  unless  the  Queen  should  otherwise  order.    It 
was  held  that  the  warrant  did  not  transfer  the  property,  or 
create  a  trust  enforceable  in  equity,  and  that  no  action  lay 
against  the  defendant  who  was  merely  the  agent  of  the 
Crown  for  a  specific  purpose. 
Monstraus  Closely  aualogous  to  petition  of  right  was  the  Monstrans 

de  droit  (w).  This  procedure  was  formerly  employed  when 
the  facts  upon  which  the  suppliant  and  the  Crown  relied 
had  already  been  established,  whether  by  commission, 
inquest  of  office,  or  otherwise,  and  the  judgment  of  the 
Court  was  required  as  upon  a  special  case.  Although  now 
obsolete,  this  procedure  was  once  of  great  importance,  and 
almost  superseded  that  by  petition  («). 

(i)  1  Q.  B.  D.  487 :  2  Id.  69 :  45  of  limiUtions. 

L.  J.  Q.  a  249  :  46  Id.  238.  (0  7  App.  Cas.  619. 

[k)  It  was  decided  in  this  case  lliat  [m)  Cbitty,  Prerog.  352. 

the  Crown  could  not  plead  the  Statute  (ft)  3  Blac.  Ck>m.  256. 


de  droit 
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Where  the  Crown  is  actually  in  possession  of  lands  or  where  title 
chattels,  we  have  seen  that  its  title  can  be  directly  questioned  i^  in^l^^tiy 
only  by  petition  of  right.     There  sometimes  arises  a  ques-  a^estioned. 
tion  between  subject  and  subject  in  which  the  rights  of  the 
Crown  may  be  indirectly  involved,  so  that  a  judgment  as 
between  the  parties  will  affect  the  interests  of  the  Crown. 
In  such  cases,  as  for  example  in  an  action  concerning  the 
property  of  an  outlaw,  the  Attorney-General  must  have 
notice  of  the  proceedings,  and  be  made  a  party,  otherwise 
the  Courts  will  not  adjudicate.     The  necessity  of  making 
the  Attorney-General  a  party  also  extends  to  cases  where 
the  sovereign  is  interested  as  parens  j>atrue,  or  protector  of 
the  rights  of  his  subjects,  as  for  instance  in  actions  con- 
cerning testamentary  dispositions  where  the  subject-matter 
is  appropriated  for  general  charitable  purposes  (o). 


KoK  POTEST  Bex  Gratiam  facbre  cum  Injuria  et  Damno 
AUORUM.      (8  Inst.  286.) — The  king  cannot  confer  a  ^ 
favour  on  one  subject  to  the  injury  and  damage  of  others. 

It  is  an  ancient  and  constant  rule  of  law  {p),  that  the 
king's  grants  are  invalid  when  they  destroy  or  derogate 
from  rights,  privileges,  or  immunities  previously  vested  in 
another  subject :  the  Crown,  for  example,  cannot  enable  a 
subject  to  erect  a  market  or  fair  so  near  that  of  another 
person  so  as  to  affect  his  interests  therein  (q).  Nor  can  the 
king  grant  the  same  thing  in  possession  to  one,  which  he 
or  his  progenitors  have  granted  to  another  (r).    If  the  king's 


(o)  Id.  427. 

M  8  Inst.  236 :  Vaagh.  R.  333. 
The  maxim  was  cited  by  Talfonrd,  J. , 
in  Eeuifm  Archipelago  Co.  y.  The 
Qu^en,  2  £.  &  B.  864.  A  similar 
doctrine  prevailed  in  the  civil  law  ; 
tee  Cod.  7,  8S,  2. 

(q)  Chitty,  Prerog.  119,  132,  386 ; 
Earl  of  SiUlancTs  case,  8  Bep.  57  ; 

L.M- 


Aleock  V.  Cooke,  5  Bing.  340 ;  30 
R.  K.  625;  OUddanes  r.  Earl  of 
Sandwich,  5  Scott,  N.  B.  689,  719  ; 
lU  laingUm  Market  BUI,  8  CI.  k  ¥. 
513  ;  39  R.  R.  32.  See  Mayor  of 
EaoeUr  v.  Warreti,  5  Q.  B.  773 ; 
O.  E.  R.  Co,  y.  Goldsmid,  9  App.  Cas. 
927 :  54  L.  J.  Ch.  162. 

(r)  Per  Creaswell,  J.,  1  C.  B.  523  ; 
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grant,  reciting  that  A.  holds  the  manor  of  Blackacre  for  life, 
grants  it  to  B.  for  life,  the  law  implies  that  the  second  grant 
is  to  take  effect  after  the  determination  of  the  first  (s).  And 
if  the  king,  being  tenant  for  life  of  certain  land,  grant  it  to 
one  and  his  heirs,  the  grant  is  void,  for  the  king  has  taken 
upon  himself  to  grant  a  greater  estate  than  he  lawfully 
could  grant  (f). 

On  the  same  principle,  the  Crown  cannot  at  common 
law{u)  pardon  an  offence  against  a  penal  statute  after 
information  brought,  for  thereby  the  informer  has  acquired 
a  private  property  in  his  part  of  the  penalty.  Nor  can  the 
king  pardon  a  private  nuisance  while  it  remains  unredressed, 
or  so  as  to  prevent  an  abatement  of  it,  though  afterwards 
he  may  remit  the  fine ;  and  the  reason  is  that  though  the 
prosecution  is  vested  in  the  Crown,  to  avoid  multiplicity  of 
suits,  yet  (during  its  continuance)  this  offence  savours  more 
of  the  nature  of  a  private  injury  to  each  individual  in  the 
neighbourhood,  than  of  a  public  wrong  (:r).  So,  if  the  king 
grant  lands,  forfeited  to  him  upon  a  conviction  for  treason, 
to  a  third  person,  he  cannot  afterwards,  by  his  grant,  devest 
the  property  so  granted  in  favour  of  the  original  owner. 


Nullum  Tempus  occurrit  Beoi.     (2  Inst.  278.) — Lapse  of 
time  does  not  bar  tlie  Right  of  the  Crown, 

In   pursuance  of  the  principle   already  considered,  of 
the  sovereign's  incapability  of  doing  wrong,  the  law  also 


«rg.  R.  V.  Aniery,  2  T.  R.  565 ;  1 R.  R. 
i)33  ;  Chitty,  Prerog.  125.  But  a  mere 
licence  from  the  Crown,  or  a  grant 
during  the  king's  will,  is  determined 
by  the  demise  of  the  Crown  ;  Id.  400  ; 
see  n.  {l)^  supra. 

(<)  Earl  of  Rutland's  com,  8  Rep. 
56  b. 

(0  Case  of  AUon  Woods,  1  Rep. 
41  a. 


(tt)  By  22  Vict.  c.  82,  the  Crown 
may  "remit,  in  whole  or  in  part, 
any  sum  of  money  which,  under  any 
Act  now  in  force,  or  hereafter  to  be 
passed,  may  be  imposed  as  a  penalty 
or  forfeiture  on  a  convicted  offender, 
although  such  money  may  be,  in 
whole  or  in  part,  payable  to  some 
party  other  than  the  Crown." 

(x)  Vaugh.  R,  388. 


MAXIMS   BELATINa  TO   THE   CROWN. 


61 


determines  that  in  the  Crown  there  can  be  no  negligence  or 
laches ;  and,  therefore,  it  was  formerly  held,  that  no  delay 
in  resorting  to  his  remedy  would  bar  the  king's  right;  for 
the  time  and  attention  of  the  sovereign  must  be  supposed 
to  be  occupied  by  the  cares  of  government,  nor  is  there 
any  reason  that  he  should  suffer  by  the  negligence  of  his 
officers,  or  by  their  fraudulent  collusion  with  the  adverse 
party  {y);  and  although,  as  we  shall  hereafter  see,  the 
maxim,  vigUantibtLs  etnon  dormientibua  jura  svhveniunt  is  a 
rule  for  the  subject,  yet  nullum  temjms  occurrit  regi  is,  in 
general,  the  king's  plea  (z).  Prom  this  doctrine  it  followed, 
not  only  that  the  civil  claims  of  the  Crown  sustained  no 
prejudice  by  lapse  of  time,  but  that  criminal  prosecutions 
for  felonies  or  misdemeanors  might  be  commenced  at  any 
distance  of  time  from  the  commission  of  the  offence ;  and 
this  is,  to  some  extent,  still  law,  though  it  has  been  qualified 
by  the  legislature  in  modern  times ;  for  instance,  by  9  Geo.  3, 
c.  16  (a),  in  suits  relating  to  landed  property,  the  lapse  of 
sixty  years  and  adverse  possession  for  that  period  operate 
as  a  bar  even  against  the  prerogative,  in  derogation  of  the 
above  maxim  (b),  that  is,  provided  the  acts  relied  upon  as 
showing  adverse  possession  are  acts  of  ownership  done  in 
the  assertion  of  a  right,  and  not  mere  acts  of  trespass  not 
acquiesced  in  on  the  part  of  the  Crown  (r).  Again,  although 
the  21  Jac.  1,  c.  16,  s.  8,  does  not  bind  the  king  (d),  yet 
by  82  Geo.  3,  c.  58,  the  Crown  is  barred,  in  informations 
for  usurping  corporate  ofSces  or  franchises,  by  the  lapse 
of  six  years ;   and  different  statutes  have  imported  into 


fy)  Godb.  295  ;  Hobart,  347  ;  Bac. 
AUr.,  7lhcd.,  "Prerogative''  (E.  6). 

(.-)  Hobart,  847. 

(n)  Amended  by  24  k  25  Vict.  c.  62. 

(4)  See  /)m;  V.  MwrU,  2  Scott,  276  ; 
OiiodiUU  T.  £aldunn,  11  East,  488  ; 
11  R.  R.  249  ;  and  A.-G.  farBrUUk 
Hondunu  v.  Brisiowe,  6  App.  Cas. 
H3:50L.  J.  P.  C.  15. 

c)  J>of  V.  Boberts,  13  M.  &  W.  620. 


"The  Crown  certainly  may  dedicate  a 
road  to  the  public,  and  be  bound  by 
long  acquiescence  in  public  user  ;'* 
per  Ld.  Den  man,  Beg.  v.  Bast  Mark, 
11  Q.  B.  882—883 ;  see  Turner  v. 
JFalsh,  6  App.  Cas.  636. 

(rf)  Judgm.,  Lambert  v.  Taylor,  4 
B.  &  C.  151, 152  ;  Bac.  Abr.,  7th  ed., 
**  Prerojalive''  (E.  5). 
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oar  crimiiial  jorispnidence  various  periods  of  limitation 
for  crimes  {e). 

An  important  instance  of  the  application  of  the  doctrine, 
nuUnm  Umpus  occarrit  regi^  presents  itself  where  church 
preferment  lapses  to  the  Crown.  Lapse  is  a  species  of 
forfeiture,  whereby  the  right  of  presentation  to  a  church 
accrues  to  the  ordinary,  by  neglect  of  the  patron  to  present,— 
to  the  metropolitan,  by  neglect  of  the  ordinary, — ^and  to  the 
Crown,  by  neglect  of  the  metropolitan :  the  term  in  which 
the  title  to  present  by  lapse  accrues  from  one  of  these  parties 
to  the  other  is  six  calendar  months,  after  the  expiration  of 
which  period  the  right  becomes  forfeited  by  the  person 
neglecting  to  exercise  it.  But  no  right  of  lapse  can  accrue 
when  the  original  presentation  is  in  the  Crown ;  and  in 
pursuance  of  the  above  maxim,  if  the  right  of  presentation 
lapses  to  the  Crown,  prerogative  intervenes,  and,  in  this 
case,  the  patron  shall  never  recover  his  right  till  the  Crown 
has  presented ;  and  if,  during  the  delay  of  the  Crown  the 
patron  himself  presents,  and  his  clerk  is  instituted,  the 
Crown,  by  presenting  another,  may  turn  out  the  patron's 
clerk,  or,  after  induction,  may  remove  him  by  qnare 
impedit  (/),  though  if  neither  of  these  courses  is  adopted, 
and  the  patron's  clerk  dies  incumbent,  or  is  canonically 
deprived,  the  right  of  presentation  is  lost  to  the  Crown  (g). 

Again,  if  a  bill  of  exchange  be  seized  under  an  extent 
before  it  has  become  due,  the  neglect  of  the  officer  of  the 
Crown  to  give  notice  of  dishonour,  or  to  make  presentment 
of  the  bill,  will  not  discharge  the  drawer  or  indorsers ;  and 
this  likewise  results  from  the  general  principle,  that  lache* 
cannot  be  imputed  to  the  Crown  (/<). 

§ 

To  high  constitutional  questions  involving  the  prerogative* 

{e)  ArchboUl,    Cr.  PI.,    22nd    cd.  C.  B.  90  :  17  C.  B.  653  ;  Ba»kerviUef 

85 — 88.  case,  7  Kep.  Ill ;  Bac.  Abr.,  7th  ed., 

(/)  6  Rep.  50.  "Prerogaliw**  (E.  6) ;  Hobart,  166  ; 

(g)  2  Blac.  Com.  450—452  ;  cited  Finch's  Law,  90. 

arg.  Storie  t.  £p,  of   Winchester,  9  (A)  West  on  Extents,  28—30. 
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the  inaziiD  under  our  notice  must  doubtless  be  applied  with 
mueb  caution,  for  it  would  be  dangerous  and  absurd  to 
hold  a  power  which  has  once  been  exercised  by  the  Grown 
— no  matter  at  how  remote  an  epoch — has  necessarily 
remained  inherent  in  it,  and  we  might  vainly  attempt  to 
&rgae  in  support  of  so  general  a  proposition.  Boring  the 
discussion  in  the  House  of  Lords  on  life  peerages,  it  was 
aaid  that,  although  the  rights  and  powers  of  the  Grown  do 
not  suffer  trom  lapse  of  time,  neverthelesB  one  of  the  main 
principles  on  which  our  conetitntion  rests  is  the  long- 
continued  usage  of  Parliament,  and  that  to  go  back  tor 
sereral  centuries  in  order  to  select  a  few  instances  in  which 
the  Crown  has  performed  a  particular  act  b;  virtue  of  its 
pren^tive  before  the  constitution  was  formed  or  brought 
into  a  r^ular  shape — to  rely  on  such  precedents,  and  to 
m&ke  them  the  foundation  of  a  change  in  the  composition 
of  either  Hoase  of  Parliament,  would  be  grossly  to  violate 
the  principles  and  spirit  of  our  constitution  (t).  But 
although  the  most  zealous  advocate  of  the  prerogative  could 
not  by  precedents^  gathered  from  remote  ages,  shape 
sneceeBfolty  a  sound  constitutional  theory  touching  the 
powers  and  privil^es  of  the  Crown,  it  would  be  far  from 
correct  to  affirm  that  its  rights  can  fall  into  desuetude, 
or,  by  mere  non-user,  become  abrogated.  For  instance, 
usuming  that  the  right  of  veto  upon  a  bill  which  has 
passed  through  Parliament  has  not  been  exercised  since 
1707,  none  could  deny  that  such  a  right  is  still  vested  in 
the  Crown  (k). 

(i)  Hiunnl,  vol.  1 40,  pp.  283  tt  tq.  {k)  Id.  p.  281. 
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QuANDo  Jus  Domini  Begis  bt  Subditi  Concurbunt  Jus 
Bbois  PRiEFEBRi  DEBET.  (9  Rep.  129.) — Where  the 
title  of  the  king  and  the  title  of  a  subject  concur,  tlie 
king* 8  title  rntist  be  preferred  (Z). 

King  cannot         In  this  case,  detur  digniori  is  the  rule  (m).     Accordincly, 

be  joint-owner  ^  '  ^ '' 

of  chatteL        if  a  chattel  be  bequeathed  to  the  king  and  a  subject  jointly, 

the  king  shall  have  it,  there  being  this  peculiar  quality 
inherent  in  the  prerogative  that  the  king  cannot  have  a 
joint  property  with  any  person  in  one  entire  chattel,  or 
such  property  as  is  incapable  of  division  or  separation; 
where  the  titles  of  the  king  and  of  a  subject  concur,  the 
king  takes  the  whole.    The  peculiarity  of  this  doctrine,  so 
favourable  to  the  prerogative,  may  justify  our  giving  a  few 
illustrations  of  its  operation.     If  the  king,  by  grant  or 
contract,  become  joint  tenant  with  another  person  of  a 
chattel  real,  he  will  ipso  facto  become  entitled  to  the  whole  in 
severalty ;  if  a  horse  be  given  to  the  king  and  a  private  person, 
the  king  shall  have  the  sole  property  therein  ;  if  a  bond  be 
made  to  the  king  and  a  subject,  the  king  shall  have  the 
whole  penalty ;  if  two  persons  own  a  horse  jointly,  or  have 
a  joint  debt  owing  to  them  on  bond,  and  one  of  them  assign 
his  part  to  the  king,  the  king  shall  have  the  entire  horse  or 
debt ;  for  it  is  not  consistent  with  the  dignity  of  the  Grown 
to  be  partner  with  a  subject,  and  where  the  king's  title  and 
that  of  a  subject  concur  or  are  in  conflict,  the  king's  title  is 
to  be  preferred  (n).    By  applying  this  maxim  to  one  possible 
state  of  facts,  a  curious  result  was  arrived  at :  if  one  of  two 
joint  tenants  of  a  chattel  was  guilty  of  felony,  the  felony 
worked  a  forfeiture  of  one  undivided  moiety  of  the  chattel 
to  the  Crown,  who  being  thus  in  joint  possession  with  a 
subject  took  the  whole  (o). 

Exeontion  Further,  the  king's  debts  shall,  in  suing  out  execution, 

at  suit  of 

^^'^^                   (/)  Co.  Litt.  80  b.  .m  Partnership,  6tli  ed.  340,  683,  n.  (0- 

^m)  2  Ventr.  268.  (o)  See  Plowd.  253  ;  33  &  84  Vict. 

y;n)  2  lUac.  Com.  409  ;  see  Liudley  c.  23,  abolished  forfeitures  forfel 
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be  preferred  to  that  of  every  other  creditor  who  had  not 
obtained  jndgment  before  the  king  commenced  his  suit  (p). 
The  king's  judgment  formerly  affected  all  land  which  his 
debtor  had  at  or  after  the  time  of  contracting  the  debt  (q) ; 
bat  now  no  debts  or  liabilities  to  the  Grown,  incurred  since 
Ist  Nov.,  1865,  affect  land  as  to  a  bond  fide  purchaser  for 
valuable  consideration  or  a  mortgagee,  whether  with  or 
without  notice,  unless  before  the  conveyance  or  mortgage 
and  the  payment  of  the  money,  the  writ  or  process  of 
execution  has  been  issued  and  registered  (r). 

Again,  the  rule  is,  that,  where  the  sheriff  seizes  under  a 
/i.  /a.,  and,  after  seizure,  but  before  sale  (a)  under  such 
writ,  a  writ  of  extent  is  sued  out  and  delivered  to  the 
sheriff,  the  Crown  is  entitled  to  priority,  and  the  sheriff 
most  sell  under  the  extent,  and  satisfy  the  Crown's  debt, 
before  he  sells  under  the  fi.  fa.  Nor  does  it  matter  whether 
the  extent  is  in  chief  or  in  aid,  t.e.,  whether  it  is  directly 
against  the  king's  debtor,  or  brought  to  recover  a  debt  due 
from  some  third  party  to  such  debtor ;  it  having  been  the 
practice  in  ancient  times,  that,  if  the  king's  debtor  was 
unable  to  satisfy  the  king's  debt  out  of  his  own  chattels,  the 
king  would  betake  himself  to  any  third  person  who  was 
indebted  to  the  king's  debtor  (t),  and  would  recover  of  such 
third  person  what  he  owed  to  the  king's  debtor,  in  order  to 
get  payment  of  the  debt  due  from  the  latter  to  the  Crown  (ii). 
The  same  principle  applies  where  goods  in  the  hands  of 
the  sheriff  under  a  ii.  fa.,  and  before  sale,  are  seized  by 
officers  of  the  customs  under  a  warrant  to  levy  a  penalty 


(p)  33  Hen.  8,  c.  39,  8.  74.  See 
tlso32lfc  33  Vict  c.46;  He  Bentinek, 
[1897]  1  Cb.  673 :  66  U  J.  Ch.  359. 

iq)  13  Eliz.  c.  4. 

(r)  28  Ifc  29  Vict  c.  104,  88.  48,  49. 
As  to  tlie  previous  legislation  on  this 
bubject,  bee  Williams,  Keal  Prop., 
8th  ed.  85--87. 

(•)  See  A  ▼.  Sloper,  6  Price,  114. 

(0  See  R,  T.  Larking,  8  Price.  683. 


(m)  0%Uh  v.  Qrover,  86  R.  R.  27  ;  9 
Ring.  128, 191,  recognising  i?.T.Co^^oii, 
Parker,  112 ;  aee  A.-O,  v.  Trueman^ 

11  M.  &  W.  694  ;  A.-G,  v.  WalmsUy, 

12  Id.  179 ;  Reg,  y.  Austin,  10  Id. 
693.  As  to  the  rights  of  a  surety  to 
tlie  Crown,  who  has  paid  the  debts  of 
his  deceased  principal,  see  Re  Lord 
Churchill,  39  Ch.  D.  174. 
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Sale  in 
market  ov«rt 


incurred  by  the  defendant  for  an  offence  against  the  revenue 
laws  (x) ;  and  where  the  Crown  levies  a  distress  upon  goods 
after  a  sabject  has  distrained  upon  them,  but  before  he  has 
completed  his  distress  by  sale  (y). 

In  Reff.  V.  Edwards  {z)y  decided  under  the  former  bank- 
ruptcy law,  an  official  assignee  having  been  appointed  to  a 
bankrupt's  estate,  later  on  the  day  of  his  appointment  an 
extent  issued  at  the  suit  of  the  Crown  against  the  bankrupt 
for  a  Crown  debt,  and  the  question  was  which  should  have 
priority.  The  Court  decided  that  where  the  title  of  the 
Crown  and  of  the  subject  accrue  on  the  same  day,  the 
king's  title  shall  be  preferred.  The  seizure  under  the  extent, 
therefore,  was  upheld,  and  the  title  of  the  official  assignee 
was  ignored.  This  decision  may,  however,  be  supported  on 
another  principle,  viz.:  that  ''whether  between  the  Crown 
and  a  subject,  or  between  subject  and  subject,  judicial 
proceedings  are  to  be  considered  as  having  taken  place  at 
the  earliest  period  of  the  day  on  which  they  are  done  "  (a). 

In  connection  with  the  maxim  before  us  we  may  add  that 
the  king  is  not  bound  by  a  sale  in  market  overt,  but  may 
seize  to  his  own  use  a  chattel  which  has  passed  into  the 
hands  of  a  bond  fide  purchaser  for  value  (6). 


Statement 
of  mle. 


Hot  n'est  lie  per  ascun  Statute,  si  il  nb  soit  expresse- 
MENT  NOSME.  {Ji'uk.  CcuU  307.) — The  king  is  not  bound  by 
any  statntVy  if  he  be  not  expressly  named  to  be  so  bound  (c). 

The  king  is  not  bound  by  any  statute,  if  he  be  not 
expressly  named  therein,  unless  there  be  equivalent  words, 


(ar)  Grow  v.  Ahii-ulffe,  9  Ring.  42S ; 
35  R.  R.  589. 

(y)  A.'O.  V.  Leonard^  88  Ch.  D. 
622 :  57  L.  J.  Ch.  860. 

(z)  9  Exch.  32,  628.  As  to  the 
Crown's  present  position  in  a  bank- 
ruptcy, see  46  &  47  Vict.  c.  52,  s.  150. 
See  also  He  Oriental  Haul,  25  Ch.  D. 
^43  :  54  U  .1.  Ch.  327. 


(a)  Wright  v.  MUls,  4  H.  &  N. 
491  ;  Judgin.,  9  Exch.  631  ;  Evans 
V.  Joties,  3  H.  &  C.  423 ;  bnt  see 
Clarke  v.£radlaugh,  7  Q.  B.  D.  Ifil: 
S  Id.  63 :  50  L.  J.  Q.  B.  678:  51  Id. 
1 ;  JU  Kwrth,  [1895]  2  Q.  B.  264 :  64 
L.  J.  Q.  B.  694. 

(h)  2  Inst.  713. 

(e)  Jenk.  Cent  307  ;  Wing.  Max.  1. 


MAXIMS   KBLATINO  TO  THE   GBOWN. 


67 


or  unless  the  prerogative  be  ineladed  by  necessary  implica- 
tion ;  "  for  it  is  inferred,  prima  facie y  that  the  law  made  by 
the  Crown,  with  the  assent  of  the  Lords  and  Commons,  is 
made  for  subjects,  and  not  for  the  Crown  "  (cQ ;   and  the 
general  rule  is  that  ''the  Crown   is  never  bound  by  a 
statutory  enactment  unless  the  intention  of  the  legislature 
to  bind  the  Crown  is  clear  and  unmistakable  "  (e).     Thus, 
upon  the  question  what  is  the  occupation  of  real  property 
rateable  under  43  Eliz.  c.  2,  s.  1,  it  has  been  observed  (/) 
that  "  the  only  occupier  of  property  exempt  from  the  opera- 
tion of  the  Act  is  the  king,  because  he  is  not  named  in  the 
statute;   and   the  direct  and  immediate  servants  of  the 
Crown,  whose  occupation  is  the  occupation  of  the  Crown 
itself,  also  come  within  the  exemption.  ...  No  exemption 
is  thereby  given  to  charity  or  to  public  purposes  beyond 
that  which  is   strictly  involved  in   the  position  that  the 
Crown  is  not  bound  by  the  Act."     So  the  prerogative  of 
the  Crown  to  remove  into  the  High  Court  a  cause  which 
touches  its  revenue  has  not  been  affected  by  the  County 
Court  Acts  0/).     Nor  does  the  Lands  Clauses  Consolidation 
Act  (8  &  9  Vict.  c.  18)  affect  the  interests  of  the  Crown  (h). 
Neither  was  the  prerogative  of  the  Crown  to  plead  and 
•demur  without  leave  to  a  petition  of  right  affected  by 
^8&24  Vict.  c.  34(0 . 

The  rule  above  stated  seems,  however,  to  apply  only  Rule,  how 
where  the  property  or  peculiar  privileges  of  the  Crown 
are  affected ;  and  this  distinction  is  laid  down,  that,  though. 


(<0  /Vr  Alderson,  B.,  A.-O,  v. 
IhtMldsott^  10  M.  k  W.  124,  citing 
fFUlion  V.  Berkley,  Plowd.  286; 
Ik  Bode  V.  The  Qiueu,  18  Q.  B.  878, 
•5,  8.  Per  Ld.  Cottenhain,  Ledsam 
T.  Busaell^  1  H.  L.  Cas.  697;  Doe  v. 
Jtrehbp.o/rork,  14  Q.  B.  81,  95. 

(e)  Per  lindley,  L.  J.,  WheaUm  v. 
Maple  A  Co.,  [1898]  8  Ch.  64 :  62 
k  J.  Cb.  963. 

(/)  Per   lid.    AVestbiiry,     Mersey 


Docks  V.  Cameron,  11  H.  L.  Cas.  501, 
508  ;  Beg,  v.  AfcCann,  L.  R,  8  Q.  B. 
141,  145,  146. 

(g)  MowUjoyy.  IVind,  1  H.  ft  N.  68. 

{h)  Be  Cackfield  Burial  Board,  19 
Beav.  153 ;  Be  Loxoestoft  Manor,  24 
Ch.  D.  253 :  58  L.  J.  Ch.  912.  See 
also  Beg.  v.  Be'idle,  7  E.  &  B.  492. 

(0  Tobin  V.  lUg.,  14  C.  B.  N.  S. 
505:  16  Id.  810;  Feather  v.  Beg,, 
6  B.  &  S.  293. 
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where  the  king  has  any  prerogative,  estate,  right,  title,  or 
interest,  he  shall  not  be  barred  of  them  by  the  general 
words  of  an  Act,  if  he  be  not  named  therein  (k) ;  yet,  if 
a  statute  be  intended  to  give  a  remedy  against  a  wrong, 
the  king,  though  not  named,  shall  be  bound  by  it  (Z) ;  and 
the  king  is  impliedly  bound  by  statutes  passed  for  the 
public  good,  the  preservation  of  pubhc  rights,  and  the 
suppression  of  public  wrongs,  the  relief  and  maintenance 
of  the  poor,  the  general  advancement  of  learning,  religion, 
and  justice,  or  for  the  prevention  of  fraud  (m) ;  and,  though 
not  named,  he  is  bound  by  the  general  words  of  statutes 
which  tend  to  perform  the  will  of  a  founder  or  donor  ()/) ; 
and  the  king  may  likewise  take  the  benefit  of  any  particular 
Act,  though  he  be  not  especially  named  therein  (o). 

But,  as  already  stated.  Acts  which  would  devest  the  king 
of  any  of  his  prerogatives  do  not,  in  general,  extend  to  or 
bind  the  king,  unless  there  be  express  words  to  that  effect: 
therefore  the  Statutes  of  Limitation  and  Set-off  are  irrelevant 
in  the  case  of  the  king,  nor  does  the  Statute  of  Frauda 
relate  to  him  (p),  nor  does  a  local  Act  imposing  tolls  and 
duties  affect  the  Crown  (q).  Also,  by  mere  indifferent 
statutes,  directing  that  certain  matters  shall  be  performed 
in  some  prescribed  manner,  the  king,  in  many  instances,  is. 


(k)  Magdalen  College  case,  11  Refi. 
74  b,  cited  Bac  Abr.,  "  Prerogative'^ 
(K.  5):  Com.  Dig.,  *' Parliameiif,'' 
R.  8.  See  the  qualifications  of  this 
proposition  laid  down  in  Dn-arr. 
SUts.,  2nd  ed.  523  el  aeq. 

(/)  WaiionY.  Berkley,  Plowd.  289, 
244.  See  the  anthorities  cited  ai^. 
R.  v.  Wrighl,  1  A.  &  E.  436  el  seq, 

(m)  Magdalen  College  case,  11  Rep. 
70  b,  72 ;  Chitty,  Prerog.  382. 

(n)  Vin.  Abr.,  **  SUUutes'  (E.  10), 
pi.  11;  5  Rep.  146;  Williwx  t. 
Berkley,  Plowd.  236. 

(o)  R.  T.  WrigM,  1  A.  A  E.  447. 
In  A.'O,  V.  Radloff,  10   Exch.  94, 


Pollock,  C.B.,  observed  that  "the 
Crown  is  not  bound  with  refereucfr 
to  matters  affecting  its  property  or 
l^erson,  but  is  bound  with  respect  to 
the  practice  in  the  administration  of 
justice."  In  Clarke  y,  Bradlaugh, 
8  App.  Gas.  358,  Ld.  Selbome  tbouj^fat 
that  express  words  are  not  necessary 
to  make  a  penalty  originally  apper- 
taining to  the  Crown  recoverable  by 
popular  action. 

Ip)  Chitty,  Prerog.  366,  383  ;  R.  v.. 
Copland,  Hughes,  204,  230;  Vin. 
Abr.,  **StaiHtes"{lL  10). 

iq)  Mayor  of  Weymouth  v.  Xti^efU, 
6  B.  &  S.  22,  35. 
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not  prevented  from  adopting  a  different  course  in  pursuance 
of  his  prerogative  {r). 

In  fine,  the  modem  doctrine  bearing  on  the  subject  before 
08  is  said  («)  to  be  that  by  general  words  in  an  Act,  the 
king  may  be  precluded  of  such  inferior  claims  as  might 
belong  indifferently  to  him  or  to  a  subject  (as  the  title  to 
an  advowBon  or  a  landed  estate),  but  not  stripped  of  any 
part  of  his  ancient  prerogative,  nor  of  those  rights  which 
are  incommunicable  ftnd  appropriate  to  him  as  essential 
to  his  regal  capacity. 


Nemo  Patioam  in  qua  natus  est  exuere  nec  Ligeanti^ 
Dbbitum  bjurare  possrr.  {Co.  Lift.  129  a.) — A  man 
cannot  abjure  his  native  countiy  nor  the  allefiiunce  which 
lie  owes  to  his  sovereign, 

"The  law  of  England,  and  of  almost  all  civilised 
countries,  ascribes  to  each  individual  at  his  birth  two 
distinct  legal  states  or  conditions ;  one  by  virtue  of  which 
he  becomes  the  subject  of  some  particular  country, 
binding  him  by  the  tie  of  natural  allegiance,  and  which 
nuiy  be  called  his  political  status ;  another  by  virtue  of 
which  he  has  ascribed  to  him  the  character  of  a  citizen 
of  some  particular  country,  and,  as  such,  is  possessed  of 
certain  municipal  rights  and  subject  to  certain  obligations : 
which  latter  character  is  the  civil  status  or  condition  of 
the  individual,  and  may  be  quite  different  from  his 
political  status.  The  political  status  may  depend  on 
different  laws  in  different  countries,  whereas  the  civil 
status  is  governed  universally  by  one  single  principle, 
namely,  that  of  domicil,  which  is  the  criterion  established 
by  law  for  the  purpose  of  determining  civil  status ;  for  it 

(r)  Chitty,  Prerog.  383,  384.  construing  grants  from  the  Crown, 

(«)  Dwarr. Stats., 2nd  ed.  623 — 524.  see  the    maxim   ^*  Verba  cJuirtaruvi 

See  sIm)  Mayor  of  Loudon  v.  A.G.,  fortius  accipiwUur  contra    jn-ofn-en- 

1  H.  L. Ca«.  440.     A»  to  tho  mode  «f  trm^  post,  Chnp.  VIII. 
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is  on  this  basis  that  the  personal  rights  of  the  party, 
that  is  to  say,  the  law  which  determines  his  majority  or 
minority,  his  marriage,  succession,  testacy,  or  intestacy, 
must  depend*'  (0* 

Allegiance  has  been  defined  to  be  ''  a  true  and  faithful 
obedience  of  the  subject  due  to  his  sovereign  "  {u).  And 
in  the  words  of  Mr.  Justice  Story,  ''  allegiance  is  nothing 
more  than  the  tie  or  duty  of  obedience  of  a  subject  to  the 
sovereign  under  whose  protection  he  is ;  and  allegiance  by 
birth  is  that  which  arises  from  being  born  within  the 
dominions  and  under  the  protection  of  a  particular  sove- 
reign. Two  things  usually  concur  to  create  citizenship: 
first,  birth  locally  within  the  dominions  of  the  sovereign ; . 
secondly  birth  within  the  protection  and  obedience,  or,  in 
other  words,  within  the  ligiance  of  the  sovereign.  That  is, 
the  party  must  be  born  within  a  place  where  the  sovereign 
is,  at  the  time,  in  full  possession  and  exercise  of  his  power, 
and  the  party  must  also,  at  his  birth,  derive  protection  from, 
and  consequently  owe  obedience  or  allegiance  to,  the  sove- 
reign, as  such,  def(u:to.  There  are  some  exceptions,  which 
are  founded  upon  peculiar  reasons,  and  which  indeed 
illustrate  and  confirm  the  general  doctrine  "(;r). 

Allegiance  is  the  tie  which  binds  the  subject  to  the 
Crown  in  return  for  that  protection  which  the  Crown 
affords  to  the  subject,  and  is  distinguished  by  our  cus- 
tomary law  into  two  species,  the  one  natural,  the  other 
local.  Natural  allegiance  is  such  as  is  due  from  all  men 
born  within  the  dominions  of  the  Crown,  iihmediately  upon 
their  birth ;  and  to  this  species  of  allegiance  it  is  that  the 

{t)  Per  Ld.    Westbury,    Udny    v.  it,  are  considered.     And  see  the  stat. 

Udny,  L.  U.  1  Sc.  App.  457.     See  21  &  22  Vict.  c.  93  (and  as  to  Ireland 

Mowhousev.  Lmxl,  10  H.  L.  Cas.  272 ;  the  stat.  81  &  82  Vict  c.  20),  which 

Shaw  V.  Ch\Ud,  L.  R.  3  H.  L.  65.  enables  a  person  to  establish,  under 

(u)  CalvirCs  com,  7  Kep.  5  ;  S.  C,  the  circanistances  8i>ecified  in  and  as 

Broom'sConst.L.i,  and  Note  thereto,  provided  by  the  Act,  liis  light  to  be 

Id.  26  et  seq.,  where  the  cases  which  deemed  a  natural-bom  subject, 

conrem  allegiance  at  common  law,  {x)  3  Peters  (U.S.)  K.  15f>. 
and  the  operation  of  statutes  atfVctin^r 
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above  maxim  is  applicable  0/).  It  cannot  be  forfeited,  can- 
celled, or  altered  by  any  change  of  time,  place,  or  circum- 
stance, nor  by  anything  but  the  united  concurrence  of  the 
legislature.  The  natural-born  subject  of  one  prince  cannot, 
by  any  act  of  his  own,  not  even  by  swearing  allegiance  to 
another,  put  off  or  discharge  his  natural  allegiance  to  the 
former  {z):  origine  propria  neminem  posse  voliintate  sua  eximi 
manifestnm  eat  (a) ;  for  this  natural  allegiance  was  intrinsic 
and  primitive,  and  antecedent  to  the  other,  and  cannot  be 
devested  without  the  concurrent  act  of  that  prince  to  whom 
it  was  first  due  (&).  Hence,  although  a  British  subject  may, 
in  certain  cases,  forfeit  his  rights  as  such  by  adhering  to  a 
foreign  power,  he  yet  remains  at  common  law  always  liable 
to  his  duties;  and  if,  in  the  course  of  such  adherence, 
be  violates  the  laws  of  his  native  country,  he  will  be 
exposed  to  punishment  when  he  comes  within  reach  of 
her  tribunals  (c). 

The  tie  of  natural  allegiance  may,  however,  be  severed 
with  the  concurrence  of  the  legislature.  For  instance,  upon 
the  recognition  of  the  United  States  of  America,  as  free, 
sovereign,  and  independent,  natural-bom  subjects  of  the 
English  Crown  adhering  to  the  United  States  ceased  to 
be  subjects  of  the  Crown  of  England,  and  became  aliens 
incapable  of  inheriting  lands  in  England  (d). 

While  the  Crowns  of  two  countries  are  held  by  the  same 
sovereign,  the  natives  of  the  one  country  are  not  aliens  in 
the  other;  but  when  the  union  of  the  Crowns  ends,  the 
onion  of  allegiance  ceases,  and  the  natives  of  the  one 
country  become  aliens  in  the  other,  and  have  not  the  right 

(y)  Foster,  Cr.  Law,  184.  Ifamjal,  8  T.  R.  45,  1  B.  4  P.  430. 

{z)  Se€  per  JervU,  C. J.,  Barriek  v.  (<?)  2  Steph.  Com.  425. 

Bvba,  16  C.  B.  498 ;  citing  AlbrMU  v.  {d)  Doe  v.  Acklam^  2  B.  k  C.  779  ; 

Sustemann,  2  Ves.  It  B.  323  ;  13  R.  K.  26  R.  R.  544  ;  Doe  r.  Arlnoright,  5 

111).  C.  &  P.  675  ;   38  R.   R.  851.     The 

(a)  Cal  10,  38,  4.  33  Vict.  c.  14,  removoa  disabilities  of 

(M  See    Foster,    Cr.    Law,    184;  foreigners  in  rosi)ect  of  property. 
Hale,  P.  C.  68  ;  Judgtu.,  WUaon  v. 
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to  elect  to  which  sovereign  they  will  be  subjects.  The 
decision  upon  this  latter  point  arose  out  of  the  severance  in 
1837  of  the  Crown  of  Hanover  from  our  Crown  (e). 

Local  allegiance  is  such  as  is  due  from  an  alien,  or 
stranger  bom,  whilst  he  continues  within  the  king's 
dominion  and  protection  ;  but  it  is  merely  of  a  temporary 
nature,  and  ceases  the  instant  such  alien  departe  from  this 
kingdom  into  another  (/).  For,  as  the  prince  affords  his 
protection  to  an  aUen  only  during  his  residence  in  this 
realm,  the  allegiance  of  an  alien  is  confined,  in  point  of 
time,  to  the  duration  of  such  his  residence,  and,  in  point  of 
locality,  to  the  dominions  of  the  British  Empire  {g) ;  the 
rule  being  that  protectio  traidt  subjectionem  et  subjectio 
protectionem  (/i),  a  maxim  which  extends  not  only  to  those 
who  are  bom  within  the  king's  dominions,  but  also  to 
foreigners  who  live  within  them,  even  though  their  sovereign 
is  at  war  with  this  country,  for  they  equally  enjoy  the 
protection  of  the  Crown  (?). 
Natoraliza-  The  Naturalization  Act,  1870  (A*),  provides  means  whereby 

1870.  ^  persons  who  were  bom  British  subjects  may  declare  them- 

selves aliens,  and  cease  to  be  British  subjects.  It  also 
enacts  that  any  one  who  voluntarily  becomes  naturalized  in 
a  foreign  country  shall  cease  to  be  a  British  subject  (0, 
while  five  years'  residence  in  the  United  Kingdom  or  service 
under  the  Crown  may,  under  certain  conditions,  make  an 
alien  a  British  subject  (m). 

(f)  Re  Stfpney  Election^  17  Q.  B.  v.  Ramsay,  VaaghaD,  279;  Co.  Litt 

I).  54  ;  55  L.  J.  Q.  B.  331,  where  the  65  a. 

rftrfa  in   CalriiCs  easf,  7   Rep.   276,  (0  Chitty,  Prerog.  12,  13. 

were  not  followed.  (it)  33  Vict.  c.  14  ;  amended,  33  k 

(/)  1  Blac.  Com.  370.  34  Vict,  c  102,  35  &  36  Vict  c  39, 

{g)  Chitty,  Trerog.  16.  See  Wolff  y,  68  A  59  Vict  c.  43. 
Oxholm,  6  il.  &  S.  92  ;  18  R.  R.  313  ;  (l)  See  Re  Trtt/ort,  36  Ch.  D.  600 ; 

R.  V.  Johnson,  6  East,  583  ;  8  R.  R  650.  57  L.  J.  Ch. 

(A)  Calvin's  casr,  7  Rep.  6  ;  Craw  {m)  SeeReBourgoise,  ilCh.D.ZlO. 


CHAPTER  III. 

§    I. — THE   JUDICIAL   OFFICB. 

Thb  maxims  contained  in  this  section  exhibit  briefly  the 
more  important  of  those  duties  which  attach  to  persons 
filling  jodicial  offices,  and  discharging  the  functions  which 
appertain  thereto.  It  would  have  been  inconsistent  with 
the  plan  and  limits  of  this  volume  to  treat  of  such  duties  at 
greater  length,  and  would  not,  it  is  believed,  have  materially 
added  to  its  utility. 


fioNI  JUDICIS  EST  AMPUARE  JoRISDICTIOMEU.        {ChailC.   Prec, 

329.)     It  is  the  duty  of  a  judge  to  extend  hisjuiiadiction. 
This  maxim,  as  above  worded  and  literally  rendered,  is 
erroneous.     Lord  Mansfield  suggested  that  for  the  word  Masi""  >'<"' 

°^  to  be  uuJtr- 

juritdictionem,  justitiani  should  be  substituted  (a) ;  and  Sir  stood. 

B.  Atbyn8(Ii)  had  previously  remarked:    "it    is  indeed 

commonly  said  bonijudicis  est  ampliare  jwUdictionem ;  but 

I  take  that  to  be  better  advice  which  was  given  by  Lord 

Chancellor  Bacon  to  Mr.  Justice  Hutton  upon  the  swearing 

him  one  of  the  Judges  of  the  Court  of  Common  Pleas, — that 

he  should  take  care  to  contain  the  jurisdiction  of  the  Court 

within   the    ancient   mere-stones   without    removing   the 

mark  "  (c). 

(a)  "Tin  true  text  is,  boni  judUis  1480;  aai  tea ptr  Cnaavtll,  J.,  Darl 

<*  ainpHan  jtatiHam,  not  jurudic-  v,  DaH,  32  L.  J.  P.  M.  *  A.  125. 

tioam,  u  it  haa  been  often  ciwl ; "  («)  B&con'B  Works,  by  Montague, 

per  \A.  Uuilield,  1  Burr.  304.  vn).  vii.,  p.  271.     As  an  the  one  bnnd 

W  Arg.  fl,  V.  Williaiiu,  13  St.  Tr.  sjudfteeiuilioteiileiid  hisjiirisJiclioii, 
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Money  had 
And  received. 


The  true  maxim  of  our  law  is  '^  to  amplify  its  remedies, 
and,  without  usurping  jurisdiction,  to  apply  its  rules,  to  the 
advancement  of  substantial  justice  '*  (d) ;  the  principle  upon 
which  our  Courts  act  is,  to  enforce  the  performance  of 
contracts  not  injurious  to  society,  and  to  administer  justice 
to  a  party  who  can  make  his  claim  to  redress  appear,  by 
enlarging  the  legal  remedy,  if  necessary,  in  order  to  do 
justice;  for  the  common  law  is  the  birthright  of  the 
subject  (e)  and  bonu^  judex  $ecundum  aqunm  et  bonum  judicat, 
et  (equitatem  Btrictojuriprafert  (J),  "I  commend  the  judge," 
observed  Lord  Hobart,  **  that  seems  fine  and  ingenious,  so 
it  tend  to  right  and  equity ;  and  I  condemn  them,  thai 
either  out  of  pleasure  to  show  a  subtle  wit  will  destroy,  or 
out  of  incuriousness  or  negligence  will  not  labour  to  support, 
the  act  of  the  party  by  the  art  or  act  of  the  law  "  (^). 

The  old  form  of  action  for  money  had  and  received  is 
peculiarly  illustrative  of  the  principle  above  set  forth  ;  the 
foundation  of  this  action  being  that  the  plaintiff  is  in 
conscience  entitled  to  the  money  sought  to  be  recovered ; 
and  it  has  been  observed  that  this  kind  of  equitable  action 
to  recover  back  money  which  ought  not  in  justice  to  be  kept 
is  very  beneficial,  and  therefore  much  encouraged.  It  lies 
only  for  money  which,  ex  aqiw  et  bono,  the  defendant  ought 
to  refund  (A).     "The  ground,"  observed  Tindal,  C.J.,  in 


80,  Oil  the  other  hand,  **the  saperior 
Courts  at  Westminster,  and  the  judges, 
are  not  at  liberty  to  decline  a  jurisdic- 
tion imposed  upon  them  by  Act  of 
Parliament;"  Judgm.,  Furber  v. 
Sturmeif,  8  H.  &  N.  531. 

(ff)  Per  \a\.  Abinger,  Rusaell  r. 
Smyth,  9  M.  &  W.  818  ;  cited  arg. 
KcJsall  V.  Marshall,  1  C.  B.  N.  S. 
255 ;  see  also  per  Ld.  Mansfield, 
4  Burr.  2239. 

(c)  Per  Buller,  J.,  4  T.  E.  344. 

(/)  Co.  Litt.  24  b. 

(u)  Hobart,  125.  Cf.  Id.  277,  "  I 
do  exci'edingly  commend  the  judges 


that  arc  curious  and  almost  subtle 
...  to  invent  reasons  and  means 
to  make  acts  according  to  the  just 
intent  of  the  parties,  and  to  avoid 
wrong  and  injury  which  by  rigid  rules 
might  be  -wrought  out  of  the  act." 
Cited  by  Turner,  V.-C,  Squire  t. 
Ford,  9  Hare,  57. 

(A)  Per  Ld.  Mansfield,  Mo9c*  t. 
MarfarUine,  2  Burr.  1012;  Liit  t. 
MaHindale,  18  C.  B.  814  ;  per  Pollock, 
C.B.,  Aiken  v.  Short,  1  H.  &  N.  214  ; 
HoU  V.  My,  1  £.  &  B.  795  ;  Somes 
V.  British  Evipire  Shippijig  Co.,  S 
H.  L.  C'as.  338. 
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Edwards  v.  Bates  (0,  "  npon  w  liich  an  action  of  this  descrip- 
tion is  maintainable,  is  that  the  money  received  by  the 
defendants  is  money  which,  ex  aquo  et  bono,  ought  to  be  paid 
over  to  the  plaintiff.  Such  is  the  principle  upon  which  the 
action  has  rested  from  the  time  of  Lord  Mansfield.  When 
money  has  been  received  without  consideration,  or  upon  a 
consideration  that  has  failed,  the  recipient  holds  it,  ex  cequo 
et  lonoy  for  the  plaintiff  "  (A*). 

The  power  of  directing  amendments  of  the  record,  and  Power  to 
dispensing  with  forms,  as  to  which  the  judges  under 
modem  Judicature  Acts  enjoy  a  wide  discretion,  may 
likewise  be  instanced  as  one  which  is  confided  to  them  by 
the  legislature,  in  order  that  it  may  be  applied  "to  the 
advancement  of  substantial  justice." 

The  maxim  under  consideration  of  course  applies  with  Jarisdictton 
reference  to  the  j^irisdiction  of  a  judge  at  chambers,  and  cham&rs. 
to  the  important  duties  which  are  there  discharged  by  him. 
The  proceeding  by  application  to  a  judge  at  chambers  has 
been  adopted  by  the  Courts,  under  the  sanction  of  the 
legislature,  to  prevent  the  delay,  expense,  and  inconvenience 
which  must  ensue  if  application  to  the  Court  were,  under 
all  circumstances,  indispensably  necessary.  A  judge  at 
chambers  is  usually  described  as  acting  under  the  delegated 
authority  of  the  Court,  and  his  jurisdiction  differs  from  that 
of  a  judge  sitting  at  nisi  prius;  in  the  former  case  the 
judge  has  a  wider  field  for  the  exercise  of  his  discretion, 
which  appellate  Courts  are  most  reluctant  to  review,  and 
with  which  they  will  only  interfere  where  he  is  shown  to 
have  been  clearly  wrong  (Z).  In  a  case,  where  it  was  held 
that  a  judge  at  chambers  had  jurisdiction  to  fix  the  amount 
<rf  costs  to  be  paid  as  the  condition  of  making  an  order, 

(0  8  Scott,  N.  R.   414  ;  S.  C,  7  Jioberts  v.  AuUan,  2  H.  &  K.  482  ; 

^  k  Or.  590.  Barnes  v.  Braithtoaite,  Id.  669. 

ik)  S&d  Martin  v.  Andrews  J  E.  k  B.  (I)  Inman  v.  Jenkins^  L.  R.  5  C.  P. 

1 ;  Oarton  y.  Bristol  dfc  Sxeler  K  Co,,  738  :  39  L.  J.  C.P.  268.  Per  Ld.  EUen- 

1  B. & S.  112 ;  Baxendale  v.  O.  W.  R.  borougb,^Z7i«r  v. Oeorge,!  Camp.  398. 

Oo.,  14  C.  B.  N.  S.  1  :  16  Id.  137;  Cf.;wLti.  Herschen,[1896]  A.C.476. 
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Qoalification 
of  maxim. 


the  maxim  to  which  we  have  here  directed  attention,  was 
expressly  appHed.  "As  to  the  power  of  the  judge  to  tax 
costs,"  remarked  Vaughan,  J.,  "  if  he  is  willing  to  do  it, 
and  can  save  expense,  it  is  clear  that  what  the  officer  of 
the  Court  may  do,  the  judge  may  do,  and  boni  jitdim  est 
ampliare  juiisdictionemy  Le^,  justitiam  "  (m). 

Although  necessarily  many  things,  especially  in  the 
domain  of  procedure,  are  left  to  the  discretion  of  our  judges, 
the  maxim  is  also  observed  in  our  jurisprudence,  optima  est  lex 
qua  minimum  relinquit  arbitriojudicisy  optimus  judex  qui  mni- 
mum  sibi  {n) — that  system  of  law  is  the  best,  which  leaves  least 
to  the  discretion  (o)  of  the  judge — that  judge  the  best,  who  relies 
least  on  his  own  opinion.  And  although,  where  discretion  is 
left  to  a  judge,  he  is  to  a  great  extent  unfettered  in  its  exercise. 
Coke's  definition  still  holds  good,  discretio  est  discernere  per 
legem  quid  sitjustum  (o),  and  *^  discretion,  when  applied  to  a 
Court  of  justice,  means  sound  discretion  guided  by  law.  It 
must  be  governed  by  rule,  not  by  humour  ;  it  must  not  be 
arbitrary,  vague  and  fanciful,  but  legal  and  regular  "  (p). 

Therefore,  if  in  the  presumed  exercise  of  discretion,  a 
judge  has  decided  in  a  manner  absolutely  unreasonable 
and  opposed  to  justice,  his  error  will  be  corrected  on 
appeal.  "Whatever  the  law  may  have  been  before  the 
Judicature  Acts,"  said  Jessel,  M.B. (9),  "the  exercise  of 
discretion  is  now  the  subject  of  appeal.  It  has  been  very 
truly  said  that  a  very  strong  case  must  be  made  out  before 
the  exercise  of  discretion  can  be  overruled.  The  Court 
of  Appeal  must  be  satisfied  that   it  has  been  wrongly 


{m)  Collins  v,  Aron^  4  Bing.  N.  C. 
283,  236  See  Clement  v.  Weaver, 
4  Scott,  N.  R.  229,  and  cases  cited 
Id.  231,  n.  (44). 

(n)  Bac.  Aphorisms,  46.  See  per 
Wilmot,  C.J.  Collins  v.  Blantem, 
2  Wilson,  Sil  \  per  BuUer,  J.,  Maater 
V.  Miller,  4  T.  R.  844  ;  2  R.  R.  899  : 
affirmed  in  error,  2  H.  Bla.  141 ;  Co. 
Litt.  2Ah;  per  Tindal,  G. J.,  6  Scott, 


N.  R.  180 :  5  H.  L.  Cas.  785,  958. 

(o)  4  Inst.  41,  cited  by  Tindal, 
C.J.,  6  Q.  B.  700.  See  Rooke'e  case, 
6  Rep.  99—100  :  1  W.  Bla.  152 : 1 
Burr.  570:  3  Bnlstr.  128. 

ip)  Per  Ld.  Mansfield,  22.  v.  WiOks, 
2  Burr.  25,  39. 

{q)  Beg.  r.  MoAfor  of  Maidenhead, 
9  Q.  B.  D.  503  :  61  L.  J.  Q.  B.  448. 
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exercised."  Although  there  must  be  a  clear  case  to  justify 
the  Court  of  Appeal  in  interfering  with  the  discretion  of 
the  Court  below,  the  discretion  will  be  reviewed  if  it  be 
exercised  in  consequence  of  an  erroneous  view  of  the  law  (r), 
or  an  obvious  mistake  of  fact,  or  where  it  is  impossible  to  say 
tiiat  there  has  been  a  reasonable  exercise  of  discretion  (s). 

Further,  there  is  no  Court  in  England  which  is  entrusted 
with  the  power  of  administering  justice  without  restraint. 
That  restraint  has  been  imposed  from  the  earliest  times. 
And,  although  instances  are  constantly  occurring  where 
the  Courts  might  profitably  be  employed  in  doing  simple 
justice  between  the  parties,  unfettered  by  precedent,  or  by 
technical  rules,  the  law  has  wisely  considered  it  incon- 
venient to  confer  such  power  upon  those  whose  duty  it 
is  to  preside  in  Courts  of  justice  (t).  Even  the  House  of 
Lords  is  bound,  upon  a  question  of  law,  by  its  own  previous 
decisions ;  for  interest  reipublica  ut  sit  finis  litivm  (u).  The 
only  Court  in  this  country  which  is  not  so  fettered  is  the 
supreme  Court  of  the  legislature  (0 ;  for  "  certain  it  is  that 
Curia  Parliamenti  suis  propriis  legibus  svAsistit  '*  (x). 


Db  Fide  bt  Officio  Judiois  non  becipitub  Qu^estio, 
SED  db  Sgibntia  sive  sit  Ebbob  Jubis  site  Facti. 
{Bac.  Max.,  reg,  17.) — The  honesty  and  integrity  of  a 
judge  cannot  be  questioned,  biit  his  decision  may  be 
impugned  for  error  either  of  law  or  of  fact. 

The  law,  said  Lord  Bacon,  has  so  much  respect  for  the  General  rale. 
certainty  of  judgments,  and  the  credit  and  authority  of  u^  against  & 

(r)  Huni  V.  Chambers,  20  Oh.  D.  v.  Elgood,   84  Id.   691 ;  Ite  Smith,  J"^^* 

369 :  51  L.  J.  Ch.  688.  [1898]  2  Ch.  1,  15. 

(«)  fyiginey  r.    Wigney,   7  P.    D.  {t)  Per    Manle,    J.,    Freema/n   v. 

182 :  51  L.  J.  P.  62  ;  fFaUingfiyrdv,  Trtmah,  12  C.  B.  413—414. 

MuSml  Sodely,  5  App.  Cas.  685 ;  50  (u)  London  Street  Tramways  Co,  v. 

L.  J.  Q.  B.  49  ;  Ormerod  ▼.   Tod-  London  CowUy  Council,  [1898]  A.  G. 

»twrden  Mill  Co.,  8  Q.  B.  D.  664 :  875. 

51   L    J.   Q.   B.    848;    Berdan  v.  {z)  4  Inst.  50.    Some  remarks  as 

Oremwood,  20  Ch.  D.  767  ;  Crowther  to  the  interpretation  of  statutes  which 

5—2 
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judges,  that  it  will  not  permit  any  error  to  be  assigned 
which  impeaches  them  in  their  trust  and  office,  and  in 
wilful  abuse  of  the  same  (3^).  It  is,  moreover,  a  general 
rule  of  great  antiquity,  that  no  action  will  lie  against  a 
judge  of  record  for  any  act  done  by  him  in  the  exercise  of 
his  judicial  functions,  provided  such  act,  though  done 
mistakenly,  were  within  the  scope  of  his  jurisdiction  (/). 
*'  The  rule  that  a  judicial  officer  cannot  be  sued  for  an 
adjudication  according  to  the  best  of  his  judgment  upon 
a  matter  within  his  jurisdiction,  and  also  the  rule,  that  a 
matter  of  fact  so  adjudicated  by  him  cannot  be  put  in 
issue  in  an  action  against  him,  have  been  uniformly 
maintained  '*  (a). 

"The  doctrine,"  said  Mr.  Chancellor  Kent(t),  "which 
holds  a  judge  exempt  from  a  civil  suit  or  indictment  for  any 
act  done  or  omitted  to  be  done  by  him  sitting  as  judge,  has 
a  deep  root  in  the  common  law.  It  is  to  be  found  in  the 
earliest  judicial  records,  and  it  has  been  steadily  maintained 
by  an  undisturbed  current  of  decision  in  the  English  Courts, 
amidst  every  change  of  policy  and  through  every  revolution 
of  their  government.  A  short  view  of  the  cases  will  teach 
us  to  admire  the  wisdom  of  our  forefathers,  and  to  revere 
a  principle  on  which  rests  the  independence  of  the  adminis- 
tration of  justice." 

This  freedom  from  action  at  the  suit  of  an  individual,  it 


might,  perhaps,  have  been  relevant 
under  this  maxim  have  been  post- 
]|)pned  until  Chap.  VIIL,  which  deals 
generally  with  that  subject 

(y)  Bac.  Max.,  reg.  17 ;  BusfielVs 
caae,  Vaugh.  138—139  ;  12  Rep.  25  ; 
per  Holt,  C.J.,  Oroenvelt  v,  JBurtoell^ 
1  Ld.  Raym.  468:  1  Salk.  397; 
Anderson  v.  Oorrie,  [1896]  1  Q.  B. 
668. 

(a)  Smith  v.  Bottcher,  Gas.  Temp. 
Hardw.  69  ;  Calder  v.  Halkel,  3  Moo. 
P.  C.  28,  with  which  cf.  Qahan  v. 
LaftUe,  8  Id.  382 ;  ScoU  v.  Stans/eld, 


L.  R.  8  C.  P.  220  ;  Taaffe  v.  Doumes, 
Id.  36,  n.  (a) ;  HouJden  v.  SmUk,  14 
Q.  B.  841 ;  Judgm. ,  Mostyn  v.  Fabrigat, 
Cowp.  161  ;  PkiUips  v.  Eyre,  L.  B. 
4  Q.  B.  225,  229  ;  Pease  v.  ChayUtr, 
1  B.  &  S.  658  ;  HamiUon  v.  Anderscm, 
Macq.  Sc.  App.  Cas.  363. 

{a)  Judgm.,  Kemp  y.  yieviUe,  10 
C.  B.  N.  S.  649  ;  per  Erie,  C.  J.,  Wildes 
V.  Russell,  L.  R.  1  C.  P.  730. 

(6)  Tales  v.  Lansing,  6  Johnson 
(U.S.),  R.  291 ;  S.  C.  (in  error),  9 
Id.  396. 
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has  likewise  been  observed,  is  given  by  our  law  to  the 
judges,  not  so  much  for  their  own  sake  as  for  the  sake 
of  the  pablic,  and  for  the  advancement  of  justice,  that, 
being  free  from  actions,  they  may  be  free  in  thought  and 
independent  in  judgment,  as  all  who  are  to  administer 
justice  ought  to  be ;  and  it  is  not  to  be  supposed  before- 
hand, that  those  who  are  selected  for  the  administration  of 
justice  will  make  an  ill  use  of  the  authority  vested  in  them. 
Even  inferior  justices  cannot  be  called  in  question  for  an 
error  in  judgment,  so  long  as  they  act  within  the  bounds 
of  their  jurisdiction.  In  the  imperfection  of  human  nature, 
it  is  better  that  an  individual  should  occasionally  suffer  a 
wrong,  than  that  the  general  course  of  justice  should  be 
impeded  and  fettered  by  constant  and  perpetual  restraints 
and  apprehensions  on  the  part  of  those  who  are  to 
administer  it.  Corruption  is  quite  another  matter;  so 
also  are  neglect  of  duty  and  misconduct.  For  these  there 
is,  and  always  will  be,  some  due  course  of  punishment  by 
pubUc  prosecution  (c). 

An  action,  then,  does  not  lie  against  a  judge,  civil  (d) 
or  ecclesiastical  (e),  acting  judicially  in  a  matter  within  the 
scope  of  his  jurisdiction  (/)•  Nor  can  a  suit  be  maintained 
against  persons  so  acting  with  a  more  limited  authority, 
as  the  steward  of  a  Court  baron  (g),  or  commissioners  of  a 

(c)  OameU  v.  Ferrand,  6  B.  &  C.  cellor     of    Cambridge    UnWersity  ; 

625,  626  ;  30  R  R.  467  ;  ITunnas  y.  Tinsleij  v.  Nassau,  Mo.  k  Mai.  62  ; 

CkurUm,  2  B.  &  S.  475:  Vaugh.  R.  Johnstone  v.  SuUon,  1  T.  R.  518 ;  1 

<S3.     See  R.  v.  Johruojt,   6   East,  R.   R.  269  ;  per  Holt,  C.J.,  1  JA. 

583,    7   East,    75 ;    8    R.    R.   550,  Raym.   468 ;  Oamett  y.   Ferrand,  6 

in  which  cane  one  of  the  judges  of  B.  kC.  611 ;  30  R.  R.  467. 

the  Court  of  C.    P.  in  Ireland  was  (e)  Ackerley  y.    Parkinson,   3   M. 

coDTicteil  of  a  libel.    Thejadgesare  k   S.    411,    425;    16   R.    R.    317; 

not  liable  to  remoyal,  except  upon  Beaurain  y.  ScoU,  3  Camp.  888  ;  14 

addreiees  of  both   Houses  of  Parlia-  R.  R.  759. 

ment;  see  13  Will.  8,  c  2,  and  1  (/)  lb.    See  fVinqate  v.  Waitfi,  6 

Geo.  8,  c.  23.  M.  k    W.   739,    746  ;  HamiUon   v. 

(<I)  Diens   y.    Ld,    Brougham,    6  Anderson,  3  Macq.  Sc  App.  Gas.  363. 

C.  k  P.  249 ;  Ketnp  v.  Neville,  10  {g)  Holrayd  v.  Breare,  2  B.  &  Aid. 

C.  B.  N.  S.  528,  where  the  action  473 ;  21  R.  R.  861  ;  Bradley  y.  Carr, 

brought  against  the  Vice-Chan-  3  Scott,  N.  R.  521,  528;  CarraU  v. 
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Court  of  request ;  and,  as  already  intimated,  magistrates, 
acting  in  discharge  of  their  doty,  and  within  the  bounds  of 
their  jurisdiction,  are  irresponsible  even  where  the  circnm- 
stances  under  which  they  are  caUed  upon  to  act  woald  not 
have  supported  the  complaint,  provided  that  snch  circmn- 
stances  were  not  disclosed  to  them  at  the  time  of  their 

**  If,'*  as  was  judicially  remarked,  "  a  magistrate  commit 
a  party  charged  before  him  in  a  case  where  he  has  no 
jurisdiction,  he  is  liable  for  trespass  (0.  But  if  the  charge 
be  of  an  offence  over  which,  if  the  offence  charged  be  true 
in  fact,  the  magistrate  has  jurisdiction,  the  magistrate's 
jurisdiction  cannot  be  made  to  depend  upon  the  trath  or 
falsehood  of  the  bets,  or  upon  the  evidence  being  suffi- 
cient or  insufficient  to  ^tablish  the  corptig  delicti  brought 
under  investigation  *'  (k). 

And  where  the  authority  is  given  to  justices  by  statute, 
and  they  appear  to  have  acted  within  the  jurisdiction  so 
given,  and  to  have  done  all  that  the  particular  statute 
requires  them  to  do,  in  order  to  originate  their  jurisdiction, 
their  conviction,  drawn  up  in  due  form,  and  remaining  in 
force,  is  a  protection  and  conclusive  evidence  for  them  in 
any  action  which  may  be  brought  against  them  for  the  act 
so  done  (l).  That  is  to  say,  ''  in  an  action  brought  against 
a  magistrate,  a  subsisting  conviction — ^good  upon  the  &ce 
of  it,  in  a  case  to  which  his  jurisdiction  extends,  being 

MorUy^   1   Q.   B.   18 ;    Andrews  y.  recognised  Reg,  y.  BoUon^  1  Q.  B. 

AfarriSy  Id.  3 ;  and  cases  there  cited.  66,  75  ;  Heg,  y.  Ghuni,  14  Q.  B.  4^. 

Afarrisv. ParkiwKm,  lCr.U,kK,l9^  See  Heg,  y.  Hidcling,  7  Q.  B.  880, 

ih)  PUcc  V.    Carter,  3  Bing.  78;  following  ^rittatn  y.  JTiftfliatTvi;  1  B.  & 

Lowther  y.  Earl  of  Jiadnor,  8  East,  B.  482  ;  21  R.  R.  680 ;   Ayrton  y. 

113  ;  Brov^ur,  CopUy,  8  Scott,  K.  R.  AbboU,  14  Q.  B.  1,  28. 
350 ;  Pitcher  y.  King,  0  A.  &  E.  288  ;         (1)  Per  Abbott,  GJ.,   BaaUn   y. 

2  RolL  Abr.  552,  pL  10.  Carew,  5  B.  & G.  652, 658 ; 27  R.  R.  453; 

(i)  See,  for  instance,  NewbaiUd  y.  Baylia  y.  Strickland,  1  Scott,  N.  R. 

CoUinan,   6    Exch.    189  ;   PedUy  y.  540 ;  Femley  y.  fForthingUm,  Id.  432 : 

Davig,  10  0.  B.  N.  S.  492.  Painter  r.  Liverpool  Gas  Co,,  3  A.  & 

(k)  Per    Tindal,     C.  J.,    Cave    v.  E.  433 ;  IFebb  y.  Baekdour,  Ventr. 

MowiUain,    1   M.   &    Gr.   257,   261,  273 ;  Tarry  y.  Newman,  15  H.  &  W. 
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produced  at  the  trial,  is  a  bar  to  the  action,  provided  that 
the  conviction  was  not  made  maliciously  and  without 
reasonable  and  probable  cause,  and  provided  also  that 
the  execution  has  been  regalar,  although  the  magistrate  may 
have  formed  an  erroneous  judgment  upon  the  facts ;  for 
that  is  properly  the  subject  of  appeal "  (m).  Ample  pro- 
tection, it  will  be  remembered,  is,  by  an  enactment,  the 
provisions  of  which  cannot  here  be  set  out,  extended  to 
justiceB  of  the  peace  (n). 

Having  thus  briefly  stated  the  broad  rule  applicable  to  DMinetion  to 
the  right  of  action  against  persons  invested  with  judicial  ^^^JJl 
fimctionB,  we  may  remark  that  there  is  one  extensive  class  ™1«- 
of  cases  which  may,  on  a  cursory  observation,  appear  to 
M  within  ite  operation,  but  which  is,  in  fact,  governed  by 
a  different,  although  not  less  important  principle.  We  refer 
to  cases  in  which  the  performance  of  some  public  duty  ia 
imposed  by  law  upon  an  individual  who,  by  neglecting  or 
refoBtng  to  perform  it,  causes  an  injury  to  some  other 
party ;  here,  as  a  general  rule,  the  injury  occasioned  by  the 
breach  of  duty,  without  proof  of  mtdajides,  lays  the  founda- 
tion for  an  action  for  damages  (o).  This  principle,  more- 
over, applies  where  persons  required  to  perform  ministerial 
acts  are  at  the  Fame  time  invested  with  the  judicial 
character,  and  in  accordance  therewith,  m  the  celebrated 
AuehteraTda-  case  (p),  the  members  of  the  presbytery  were 
held  liable,  collectively  and  individually,  to  make  compen- 
Bation  for  refusing  to  take  the  presentee  to  a  church  on 
trial,  as  they  were  bound  to  do,  according  to  the  law  of 

m-.  Slamp  y.  SmeOand,  8  (i.B.  13.  462;  Oelmv.Hall,  2  H.  &  N.  S79. 

Bae  abo  SaieUiiie  v.  Ormt,  3  Q.  R.  (o)  See  Barry  v.  Anuiad,  10  A.  k 

nr,  lOOS.  E.   646  ;   dted   Mayor  of  Lic^fidd 

(n)  Pklej,  Gout.,  4tli  ed.  388.  v.  Switpam,   8  Q.   B.  65.     Per  Ld 

(«)  11  k  la  Vict  c.  14  (npsaled  in  Broughmi,  WKenna  v.  Fapt,  1  H.  L 

put  8ut  Law  Bar.  Act,  187G),  as  Gas.  7  ;  SUtl  v.  Shmnhtrg,  4  E.  &  E 

to  which  an  Fale;,  Gout.,   4th  ed.  620  \  SeoU  t.  Mayor  of  Manclialer 

Saietmq.;  Sonan^rviOtv.  Mirehotue,  2H.k'S.  204. 

1  a  ft  a.  052 ;  Ftatt  T.  Chaytor,  Id.  {p)  Ferguum  v.  Sari  of  Kintioul 

AM  ;  PedUy  v.  Davii,  10  C.  B.  N.  S,  9  CI.  k  Fin.  251. 
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Scotland.     The  legislature,  observed  Lord  Brougham,  in 
that  case,  can,  of  course,  do  no  wrong,  and  its  branches  are 
equally  placed  beyond  all  control  of  the  law.     So,  "the 
Courts  of  justice,  that  is,  the  superior  Courts,  Courts  of 
general  jurisdiction,  are  not  answerable,  either  as  bodies  or 
by  their  individual  members,  for  acts  done  within  the  limits 
of  their  jurisdiction.    Even  inferior  Courts,  provided  the 
law  has  clothed  them  with  judicial   functions,  are  not 
answerable  for  errors  in  judgment ;  and  where  they  may 
not  act  as  judges,  but  only  have  a  discretion  confided  to  them, 
an  erroneous  exercise  of  that  discretion,  however  plain  the 
miscarriage  may  be,  and  however  injurious  its  consequences, 
they  shall  not  answer  for.      This  follows  from  the  very 
nature  of  the  thing.    It  is  implied  in  the  nature  of  judicial 
authority,  and  in  the  nature  of  discretion,  where  there  is 
no  such  judicial  authority.    But  where  the  law  neither 
confers  judicial  power,  nor  any  discretion  at  all,  but  requires 
certain  things  to  be  done,  every  body,  whatever  be  its  name, 
and  whatever  other  functions  of  a  judicial  or  of  a  dis- 
cretionary nature  it  may  have,  is  bound  to  obey ;  and  with 
the  exception  of  the  legislature  and  its  branches,  every 
body  is  liable  for  the  consequences  of  disobedience ;  that  is, 
its  members  are  liable,  through  whose  failure  or  contumacy 
the  disobedience  has  arisen,  and  the  consequent  injury  to 
the  parties  interested  in  the  duty  being  performed  "  (9). 
AppaaL  But  although  the  honesty  of  a  judge  acting  in  his  judicial 

capacity  cannot  be  questioned,  as  a  rule  his  errors  may 
be  corrected  by  appellate  tribunals.  There  are,  however, 
some  limitations  to  the  right  of  appeal  even  in  civil  causes. 
For  example,  there  can  be  no  appeal  from  a  judge,  who  has 
discretion  as  to  costs,  upon  a  question  of  costs,  except  by 
leave  of  the  judge  whose  decision  it  may  be  desired  to 
question  (r).    Again,  in  the  case  of  County  Courts  there 

(9)  Per  Ld.  Brongham,  9  CI.  k  F.      of  judicial  liability.    See  OalkenoU 
2S0, 290,  whoae  judgment  has  through-      v.  MiaU,  15  M.  k  W.  819,  S82,  8S8. 
out  an  especial  reference  to  the  subject  (r)  Judicature  Act,  1878,  s.  49. 
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can  be  no  appeal  on  a  question  of  fact ;  nor,  as  a  rule,  except 
bj  leave  of  the  judge  who  tried  the  action,  on  a  question  of 
law,  where  the  plaintiff's  claim  does  not  exceed  £20  (s). 

Moreover,  there  is  an  unwritten  rule  invariably  followed 
by  the  superior  Courts  that,  except  under  very  special 
circumstances,  new  trials  should  not  be  had  where  the 
subject-matter  in  dispute  does  not  exceed  £20. 


Qui  Jussu  Judicis  aliquod  pbcerit  non  videtur  Dolo 
Malo  fecisse,  quia  pabebe  necesse  est.  (10  Rep.  76.) 
— A  person  wlw  does  an  act  by  command  of  a  judge  is 
not  considered  to  act  from  a  wrongfid  motive^  because  it 
is  his  duty  to  obey  {t). 

When  a  Court  has  jurisdiction  of  a  cause,  and  proceeds  General  rule. 
inverso  ordine,  or  erroneously,  the  officer  of  the  Court  who 
executes  according  to  its  tenor  (v)  the  precept  or  process  of 
the  Court,  is  not  liable  to  an  action  (x).  But  when  the 
Court  has  not  jurisdiction  of  the  cause,  the  whole  proceeding 
is  coram  non  iitdice  (y),  and'  actions  lie  against  the  officer 
without  any  regard  to  the  precept  or  process ;  for  in  this 
case  it  is  not  necessary  to  obey  one  who  is  not  judge  of  the 
cause,  any  more  than  it  is  to  obey  a  mere  stranger,  for 
the  rule  is,  judicium  a  non  stw  judice  datum  nuUius  est 
momenti  (z) . 


(«)  51  k  52  Vict.  c.  43,  ss.  120,  124. 

(Q  This  inazim  is  derived  frum  the 

Msmvi  law  ;  see  D.  50,  17,  167,  §  I. 

(if)  See  MundayY.  Stubbs,  10  C.  B. 

{x)  See  Prentice  v.  Harrison,  4 
Q.  B.  852 ;  Brmon  ▼.  Jone9,  15 
H.  Jk  W.  191 ;  Judgm.,  Ex  p.  Story, 
8  Exch.  201.  See  Cci^Ji  t.  Michill, 
3  Lev.  20  ;  Moravia  v.  Sloper,  Willed, 
30,  S4. 

[y)  See  Tinniatoood  v.  PaUisatij  3 
C.   B.    243.    Factum  a  judiee  quod 


ad  officitim  ejus  nan  pertinU  ratum 
nwiest;  D.  50,  17,  170. 

(s)  Mar^ialsea  ease,  10  Rep.  70  ; 
Taylor  v.  Clemson,  2  Q.  B.  1014, 
1015 :  11  CI.  k  F.  610 ;  cited  Oatler 
T.  Cooke,  13  Q.  B.  143,  162 ;  MoireU 
V.  MarUn,  4  Scott,  N.  R.  313,  314 ; 
Jones  V.  Chapman,  14  M.  &  W.  124  ; 
Baylis  v.  Stricklatid,  1  Scott,  N.  R. 
540  ;  Marshall  v.  Lamb,  5  Q.  B.  115  ; 

JVatson  V.  Bodell,  14  M.  k  W.  67  ; 

Thomas  v.  Hudson,   Id.   353;  Van 
Sandau  v.    Turner,   6   Q.    B.  773 ; 


74 


THE  JUDICIAL  OFFICE. 


Examples. 

Gosaety. 
ffoward. 


Stockdalt  V. 
Han9ard» 


Accordingly,  in  Gosset  v.  Howard  (a),  it  was  held  that 
the  warrant  of  the  Speaker  of  the  House  of  Commons, 
having  issaed  in  a  matter  over  which  the  House  had 
jurisdiction,  was  to  be  construed  on  the  same  principle  as 
a  mandate  or  writ  issuing  out  of  a  superior  Court  acting 
according  to  the  course  of  common  law,  and  that  it  afforded 
a  valid  defence  to  an  action  for  assault  and  false  imprison- 
ment brought  against  the  Serjeant-at-Arms,  who  acted  in 
obedience  to  such  warrant. 

In  this  case  it  is  observable  that  the  matter  in  respect  of 
which  the  warrant  issued  was  admitted  to  be  within  the 
jurisdiction  of  the  House,  and  it  is  peculiarly  necessary  to 
notice  this,  because,  in  the  previous  case  of  StockdaU  ?. 
Hansard  {h),  it  was  held  to  be  no  defence  at  law  to  an 
action  for  libel,  that  the  defamatory  matter  was  part  of  a 
document,  which  was,  by  order  of  the  House  of  Commons, 
laid  before  the  House,  and  thereupon  became  part  of  the 
proceedings  of  the  House,  and  which  was  afterwards,  by 
order  of  the  House,  published  by  the  defendant.  The 
decision  in  this  case  resulted  from  the  opinion  entertained 
by  the  Court  that  the  privilege  under  which  the  defendant 
sought  to  justify  the  alleged  wrongful  act  did  not  exist,  and 
in  consequence  of  this  decision  the  8  &  4  Vict.  c.  9,  was 
passed,  which  enacts  that  all  proceedings,  whether  by  action 
or  criminal  prosecution,  similar  to  the  above,  shall  be  stayed 
upon  the  production  of  a  certificate  of  the  Chancellor  or  of 


Lloyd  V.  Harrison,  6  B.  &  S.  S6. 
Andreios  v.  Marris,  1  Q.  B.  3, 16, 17, 
recognised  in  Carratt  v.  Morley,  Id. 
29;  and  distinguished  in  Detcs  v. 
RUey,  11  C.  B.  434,  444;  Levy  v. 
Moylan,  10  C.  B.  189.  As  to  the 
liability  of  the  party  at  whose  suit 
execution  issaed,  or  of  his  attorney, 
see  Carratt  v.  Morley,  supra  ;  Coonur 
V.  Latham,  16  M.  k  W.  713 ;  E^oaH 
V.  Jorus,  14  Id.  774  ;  Oreen  v.  Elgie, 
6  Q.  B.  99 ;  Kinning  v.  Exuihaiiian^ 


8  C.  B.  271 ;  AhUy  v.  DfOe,  11  Id.  378, 
389  ;  post,  p.  100,  n.  {g).  As  regards 
the  liability  of  ministerial  officers, 
there  is  an  important  distinction 
between  oases  where  there  has  been 
an  adjudication  and  cases  where  there 
has  been  only  an  order,  see  Foder  y. 
Dodd,  L.  B.  3  Q.  B.  67,  76. 

(a)  10  Q.  B.  411.  See  £c  i>. 
Fernandez,  10  C.  B.  N.  S.  3:  6 
H.  k  N.  717. 

(6)  9  A.  &  £.  1. 
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the  Speaiker  to  the  effect  that  the  publicatioii  in  queetion  ib 
b;  order  of  either  House  of  Parliament,  together  with  an 
afBdavit  verifTing  such  certificate  (c). 
The  case  of  a  justificatioD  at  common  law  by  a  conetable  p°?ft»^l"i— 

iiabilil7  of,  at 

under  the  warrant  of  a  justice  of  the  peace  offers  another  oommon  Uw. 
illnstration  of  the  rule  under  consideration.  If  the  warrant 
issued  by  the  justice,  in  the  shape  in  which  it  is  given  to 
the  officer,  is  such  that  the  party  may  lawfully  resist  it  (d), 
or,  if  taken  on  it,  will  be  released  on  habeas  corpus,  it  is  a 
warrant  which,  in  that  shape,  the  justice  has  no  jurisdiction 
to  issue,  which,  therefore,  the  officer  need  not  obey,  and 
which,  at  common  law,  on  the  principle  above  laid  down, 
does  not  protect  him  against  an  action  by  the  party 
injured  (e).  'Where  the  cause  is  expressed  but  imperfectly, 
the  officer  may  not  be  expected  to  judge  as  to  the  suffi- 
ciency of  the  statement ;  and,  therefore,  it  the  subject- 
matt«r  be  within  the  magistrate's  jurisdiction,  he  may  be 
bound  to  execute  it,  and,  as  a  consequence,  be  entitled  to 
protection ;  but  where  no  cause  is  expressed,  there  is  no 
question  as  to  the  want  of  jurisdiction  (/). 

"A  rule,"  said  Lord  Penman,  in  Reg.  v.  Stainfoi-th  (i/), 
"  has  been  often  recognised  in  respect  of  proceedings  by 
magistrates,  requiring  all  the  facts  to  be  stated  which  are 
necessary  to  show  that  a  tribunal  has  been  lawfully  con- 
stituted and  has  jurisdiction.  There  is  good  reason  tor  the 
rule  where  a  special  authority  is  exercised  which  is  out  of 

(c)  fMvctv.Cbrnn^fox,  IS  Howell,  under  a  warrsnt  whicb  U  not  in 
SL  Tr.  1030,  ia  the  leading  case  in  poMegiion  of  the  conetable,  in  felony 
regvd  to  the  power  of  arresting  the  and  raiademeanor,  see  OaUiard  v. 
pcnoD,  and  neiiing  papers,  under  a  Lanion,  2  B.  &  S.  SflS,  and  Reg.  v. 
Secretuy    of   State's  wamat.     See  Chapman,  12  Cox,  C.  C,  *. 

Leadi  y.   Money,   Witka  t.    iVood,  (/)  Per  Coleridge.   J.,    10   Q.   B. 

md  Eiaidt  T.    CarringUm,   Broom's  390.     See  in  illustratioD  of  the  above 

Const  L.   S2S,  S48,  5S8,  and  Note  remnrka,   Ctart  v.   IVoods,   2  £xch. 

tba«la,   Id.  613   tt  atq. ;   Foster  y.  395,  and  cases  there  cited. 
IMd,  U  E  8  Q.  B.  67.  (g)  11  Q.  B.  75.     See  niso  Rig.  ». 

(d)  Reg.  v.  TooUif,  2  Ld.  Baym.  Iithaht,  o/Tolneat,  Id.  80;  Agneicv. 
12M,  1802.  Jobien,  liCtii,  C.  C.  62G. 

(()  As  te  the  legtdity  of  an  arrest 


Geo.  2|  c.  44. 
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the  ordinary  coarse  of  common  law,  and  is  confined  to  a 
limited  locality,  as  in  case  either  of  warrants  for  arrest, 
commitment,  or  distress,  or  of  convictions,  or  orders  by 
local  magistrates  where  the  duty  of  promptly  enforcing  the 
instrument  is  cast  on  officers  of  the  law,  and  the  duty  of 
unhesitating  submission  on  those  who  are  to  obey.  It  is 
requisite  that  the  instrument  so  to  be  enforced  and  obeyed 
should  show  on  inspection  all  the  essentials  from  which 
such  duties  arise."  A  plea  of  justification  by  a  constable 
acting  under  the  warrant  of  a  justice  is  accordingly  bad  by 
the  common  law,  if  it  does  not  show  that  the  justice  had 
jurisdiction  over  the  subject-matter  upon  which  the  warrant 
is  granted. 
Effect  of  24  By  24  Geo.  2,  c.  44,  s.  6,  it  is  enacted  that  no  action 

shall  be  brought  against  a  constable,  or  a  person  acting  by 
his  order  or  in  his  aid,  for  anything  done  in  obedience  (A) 
to  a  warrant  under  the  hand  or  seal  of  a  justice,  until 
demand  shall  have  been  made  for  the  perusal  and  copy  of 
such  warrant,  and  the  same  refused  or  neglected  for  the 
space  of  six  days  after  such  demand ;  that  in  case,  after 
such  demand  and  compliance  therewith  (t),  any  action  for 
any  such  cause  be  brought  against  such  constable  or  person, 
without  making  the  justice  who  signed  or  sealed  the 
warrant  a  defendant,  then,  on  proof  of  such  warrant  at  the 
trial,  the  jury  shall  give  their  verdict  for  the  defendant, 
notwithstanding  any  defect  of  jurisdiction  in  such  justice  ; 
and  if  such  action  be  brought  against  the  justice  and  con- 
stable jointly,  then,  on  proof  of  such  warrant,  the  jury 
shall  find  for  such  constable,  notwithstanding  such  defect 
of  jurisdiction.  And  this  Act  applies  as  well  where  the 
justice  has  acted  without  jurisdiction,  as  where  the  warrant 
which  he  has  granted  is  improper  (k). 

(h)  See  BeU  v.  Oakhf/,  2  M.  &  8.  (it)  Per     Ld.     Eldon,     Pri«    t. 

259  ;  15  K.  R.  238.  Messenger,  2  B.  Ie  P.  158  ;  5  R.  R. 

(t)  Jmes  V.  Vaughan,  5  East,  445  ;  559  ;  Atkins  t.  Kilhy,  11  A.  &  E.  777. 
7  R.  R.  736. 
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It  should  be  obaerved,  however,  that  the  officer  must 
show  that  he  acted  in  obedience  to  the  warrant  (0,  and 
can  only  justify  that  which  he  lawfiiUy  did  under  it  (j») ; 
and  where  the  jastice  cannot  be  liable,  the  officer  is  not 
entitled  to  the  protection  of  the  Act ;  for  the  Act  was 
intended  to  make  the  justice  liable  inateEtd  of  the  officer: 
where,  therefore,  the  officer  makes  such  a  mistake  as 
will  not  make  the  justice  liable,  the  officer  cannot  be 
eicoBed. 

Besides  the  24  Geo.  2,  c.  44,  there  are  other  enactments,  sutatoiy 
which,  on  grounds  of  public  policy,  specially  extend  pro-  genenL 
tection  to  persons  who  act  bona  Jide,  though  mistakenly,  in 
purBnance  of  their  provisions;  and  as  throwing  light  upon 
their  practical  operation,  attention  may  be  directed  to 
Hughet  v.  Suckland{n),  which  was  an  action  of  trespass 
against  the  defendants,  being  servants  of  A.,  for  arresting 
the  plaintiff  whilst  fishing  at  night  near  the  mouth  of  a 
river  in  which  A.  had  a  several  fishery.  At  the  trial,  much 
evidence  was  given  to  show  that  A.'a  fishery  included  the 
place  where  the  plaintiff  was  arrested;  the  jury,  however, 
defined  the  limits  of  the  fishery  so  as  to  exclude  that  place 
l>y  a  few  yards,  but  they  also  found  that  A.,  and  the 
defendants,  "  bond  ^fe  and  reasonably  "  believed  that  the 
fishery  extended  over  that  spot.  It  was  held  that  the 
defendants  were  entitled  to  the  protection  of  the  7  &  8  Geo.  4, 
c.  29,  a.  75  (nn),  which  was  framed  for  the  protection  "  of 
pereonB  acting  in  the  execution  "  of  that  Act,  and  doing 
anytiiing  in  pursuance  thereof.  "  The  object  of  the  clause," 
obsoved  Pollock,  CB.,  "was  to  give  protection  to  all 
parties  who  honestly  pursued  the  statute.  Now,  every 
act  consists  of  time,  place,  and  cireuinstance.  With  regard 
to  tircumatance,  it  is  admitted,  that,  if  one  magistrate 
acta  where  two  are  required,   or  imposes   twelve  months' 

[J)  Sm  foye  r.  £iuk,  2  Soott,  N.      ILkW.  618,  628. 
B.  St.  (n>  IS  U.  A,  W.  34S. 

Hofinan,     9         (nu)  3eenow66l[5r  Vict,  c.61,  s.  ]. 
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Territoiia] 
limits  of 
jnriadiction. 


imprifionment  where  he  ought  only  to  impose  sk,  he  is 
protected  if  he  has  a  general  jurisdiction  over  the  subject- 
matter,  or  has  reason  to  think  he  has.  With  respeet  to 
time,  Cann  v.  CUpperton  (o)  shows  that  a  party  may  be 
protected  although  he  arrests  another  after  the  time 
when  the  statute  authorises  the  arrest.  PUice  is  another 
ingredient;  and  I  am  unable  to  distinguish  the  present 
case  from  that  of  a  magistrate  who  is  protected,  although 
he  acts  out  of  his  jurisdiction.  A  party  is  protected  if  he 
acts  bond  fide,  and  in  the  reasonable  belief  that  he  \& 
pursuing  the  Act"(p).  And  the  proper  question  for  the 
jury  in  a  case  such  as  that  referred  to  is  this : — "'  Did  the 
defendant  honestly  believe  in  the  existence  of  those  facte 
which,  if  they  had  existed,  would  have  afforded  a  justifi- 
cation under  the  statute?" — ^the  belief  of  the  defendant 
resting  upon  some  reasonable  grounds  (9). 

Lastly,  we  may  observe,  that,  when  considered  with 
reference  to  foreign  communities,  the  jurisdiction  of  every 
Court,  whether  in  per80}iam,  or  in  rem,  must  so  far  as 
regards  the  compelling  obedience  to  its  decrees  (r),  neces- 
sarily be  bounded  by  the  limits  of  the  kingdom  in  which 
it  is  established,  and  unless,  by  virtue  of  international 
treaties  («),  such  jurisdiction  has  been  extended,  it  clearly 
cannot  enforce  process  beyond  those  natural  limits,  accord- 
ing to  the  maxim,  extra  territorium  jus  decenti  impune  non 


(0)  10  A.  &  E.  188. 

(p)  ''A  thing  is  considered  to  be 
<lone  in  parsaance  of  a  statute,  when 
the  person  who  does  it  is  acting 
honestly  and  hoTiA  fide,  either  under 
the  powers  which  the  Act  confers,  or 
in  discharge  of  the  duties  which  it 
imposes;"  per  Parke,  B.,  Jowle  7. 
Taylor^  7  £xch.  61 ;  Downing  y. 
Capel,  L.  R.  2  C  P.  461 ;  Poulmrn 
V.  Thirsty  Id.  449;  WhtUman  v. 
Pearson,  3  Id.  422. 

(q)  Per  Williams,   J.,   Roberts   v. 


Orchard,  2  H.  &  C.  774,  as  erplained 
in  Leete  v.  SaH,  L.  R.  8  C.  P.  822, 
824,  325  ;  Heath  y.  Brewer,  15  C.  B. 
K.  S.  808 ;  ChanUferlain  t.  King, 
L.  R,  6  C.  P.  474 ;  Z;ea  v.  Faeey,  19 
Q.  B.  D.  852 ;  56  L.  J.  Q.  B.  586. 

(r)  See  per  Ld.  Cranworth,  Hope  t. 
Hope,  4  De  G.  M.  &  G.  845—346  ;  per 
Ld.  Herschell,  BrU.  S.  Africa  Co.  t. 
Companhia  de  Mbcambique,  [1893J 
A.  C.  624. 

{s)  See  Re  Tivnan,  5  B.  &  S.  645. 
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paretur(t).  Moreover,  it  is  to  be  observed  that,  although 
the  laws  of  a  state  propria  vigore  have  no  force  beyond 
its  territorial  limits,  they  are  frequently  permitted,  by  the 
courtesy  of  another,  to  operate  in  the  latter,  when  neither 
that  state  nor  its  citizens  will  suffer  inconvenience  from 
the  application  of  the  foreign  law  (u).  This  is  the  principle 
of  International  Comity. 

Municipal  law  may  provide  that  proceedings  may  be 
instituted,  and  judgments  and  decrees  lawfully  pronounced, 
against  natural-bom  subjects  when  absent  abroad,  and 
even  against  aliens  who  are  not  resident  within  the  state 
when  the  subject-matter  is  peculiarly  within  the  jurisdic- 
tion of  the  Courts.  The  conditions  under  which  a  writ 
will  be  allowed  in  this  country  to  issue  are  regulated  by 
Order  XI.  of  the  Bules  of  Court,  1888. 

Even  Parliament  has  no  power,  save  in  respect  of 
matters  of  procedure,  to  legislate  for  foreigners  out  of  the 
dominions  and  beyond  the  jurisdiction  of  the  British 
Crown  (x).  "It  is  clear,"  observed  Parke,  B.,  in  Jefferys 
V.  Boogey  {y)^  "  that  the  legislature  has  no  power  over  any 
persons  except  its  own  subjects,  that  is,  persons  natural- 
bom  subjects,  or  resident,  or  whilst  they  are  within  the 
limits  of  the  kingdom.  The  legislature  can  impose  no  duties 
except  on  them ;  and  when  legislating  for  the  benefit  of  per- 
sons, must  primd  facie  be  considered  to  mean  the  benefit  of 
those  who  owe  obedience  to  our  laws  and  whose  interests  the 
legislature  is  under  a  correlative  obligation  to  protect.*' 


(0  D.  2, 1,  20  ;  story.  Confl.  Laws, 
§  SS9  ;  aig.  Cfanadian  Prisoners'  case 
(rep.  by  Fry),  p.  48  ;  Beg.  v.  Lewis, 
I>MnL  k  B.  182 ;  Beg,  v.  Anderson, 
L^  R.  1  C.  C.  161. 

(«)  Per  Ruggles,  C.J.,  Hoyt  v. 
Thompson,  1  Selden  (U.S.),  R.  340. 
As  fflnstrating  the  maxim,  supra,  soe 
Se  Mansergh,  lB.kS.  400. 

(a;)  Lopa  T.  Burslevrij  4  Moore, 
P.  C.  300,  306. 


(p)  4  H.  L.  Caa.  815,  926.  See 
Afadeod  v.  A.-O.  for  N.  S.  Wales, 
[1891]  A.  C.  456 :  60  L.  J.  P.  C.  66  ; 
Beg.  V.  Jameson,  [1896]  2  Q.  B.  426  : 
65  L.  J.  M.  0.  218 ;  Badische  Fabrikr, 
Johnson,  [1897]  2  Ch.  822  :  66  L.  J. 
Ch.  497 ;  Be  Pearson  [1892]  2  Q.  B. 
268  :  61  L.  J.  Q.  B.  685  ;  Oolquhoun  v. 
Heddon,  25  Q.  B.  D.  129 :  69  L.  J. 
Q.  B.  466  ;  Oolquhoun  t.  Brooks, 
19  Q.  B.  D.  406  :  57  L.  J.  Q.  B.  70. 
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Ad    Qu^stionem    Facti    non    bespondent    Judices    ad 

QUASTIONEM      LeOIS      NON       RESPONDENT       JuRATORBS. 

(8  Rep.  155.) — It  is  iJie  office  of  the  judge  to  instruct 
the  jury  in  points  of  law — of  the  jury  to  decide  on 
matters  of  fact  (z). 

The  object  in  view  on  the  trial  of  a  cause  is  to  find 
out,  by  due  examination,  the  truth  of  the  points  in  issue 
between  the  parties,  in  order  that  judgment  may  there- 
upon be  given,  and  therefore  the  facts  of  the  case  must, 
in  the  first  instance,  be  ascertained  (usually  through  the 
intervention  of  a  jury  (a) ),  for  ex  facto  jus  oiitur — ^thelaw 
arises  out  of  the  fact  (6).  If  the  fact  be  perverted  or  mis- 
represented the  law  which  arises  thence  will  unavoid- 
ably be  unjust  or  partial ;  and,  in  order  to  prevent  this 
it  is  necessary  to  set  right  the  fact  and  establish  the  truth 
contended  for,  by  appealing  to  some  mode  of  probation 
or  trial  which  the  law  of  the  country  has  ordained  for  a 
criterion  of  truth  and  falsehood  (c). 

Many  cases  are  now  tried  in  the  High  Court  before  a 

judge  alone  (d).    But  in  some  important  classes  of  action 

the  ancient  mode  of  trial  by  judge  and  jury  is  certain 

for  a   long   time  to  prevail,  and  the  above  maxim  mast 

retain  considerable  importance. 

Examples  A  few  instances  must  suffice  to  show  its  application. 

appiica^on       Thus,  there  are  two  requisites  to  the  validity  of  a  deed : 

of  rule.  1^  ^ijQ^^  j^  jj^  sufficient  in  law,  on  which  the  Court  decides: 

2,  that  certain  matters  of  fact,  as  sealing  and  delivery,  be 
duly  proved,  on  which  it  is  the  province  of  the  jury  to 

(z)  Go.  Litt.  295  b;   9  Rep.  13;  iu  ancient  times,  see  Sir  F.  Palgrave's 

Bishop  of  Meaih  v.  Marquis  of  IVin-  Essay  on  the  Original  Anthority  of 

cheater,  8  Bing.  N.  0.  217  :  4  01.  k  the  King's  Oouncil,  p.  53. 

Fin.  557  ;  BusJielVs  ease,  Yangh.  R.  {h)  See  for    instance   CaUerall  v. 

149  ;  per  Ld.  Weatbury,   F&mie  v.  Hindle,  L.  R.  2  0.  P.  368. 

Yoxtng,  L.  R,  1  H.  L.  78.  (c)  2  Inst.  49. 

{a)  As  to  the  province  of  the  jury  (d)  R.  8.  0.  1888  0.  XXXVI. 


THE  JUDICIAL  OFFICE. 


81 


detennine  (e) ;  and  where  interlineations  or  erasures  are 
apparent  on  the  face  of  a  deed,  it  is  now  the  practice  to  leave 
it  to  the  jury  to  decide  whether  the  rasing  or  interlining 
was  done  before  the  delivery  (/). 

Again,  it  is  the  duty  of  the  Court  to  construe  all 
written  instruments  (g)  as  soon  as  the  true  meaning  of 
the  words  in  which  they  are  couched,  and  the  surrounding 
circamstances,  if  any,  have  been  ascertained  as  facts  by 
the  jury  (/*);  and  it  is  the  duty  of  the  jury  to  take  the 
construction  from  the  Court  either  absolutely,  if  there  be 
no  words  to  be  construed  or  explained  (i),  as  words  of  art 
or  phrases  used  in  commerce,  and  no  surrounding  circum- 
stances to  be  ascertained, — or  conditionally,  when  those 
words  or  circumstances  are  necessarily  referred  to  them  (A*). 
The  convenience  of  this  course  is  apparent,  for  a  mis* 
construction  by  the  Court  may  be  set  right  upon  appeal 
or  new  trial,  but  a  mistake  by  the  jury  is  not  easily 
eorrected  (t).  Accordingly,  the  construction  of  a  doubtful 
document   given    in  evidence    to  defeat  the   Statute    of 


(e)  Co.  Litt.  255  a  ;  Aliham's  case^ 
8  Rep.  308  ;  Dr.  LeyifieltTs  ease,  10 
R«p.  92,  cited  Jenhin  v.  Peace,  6 
IL  k  W.  728. 

(/)  Co.  Litt.  225  b.  Sec  Doe  v. 
Co(mb$,  3  Q.  B.  687  ;  Almger  v. 
C/«f,  10  M.  k  W.  576. 

((7)  "The  construction  of  a  s|iecili- 
catioo,  like  other  written  documents, 
is  for  the  Court.  If  the  terms  use<l 
m|iiife  explanation,  as  being  terms  of 
trt  or  of  scientific  use,  explanatory 
eridenee  must  be  giren,  and  with  its 
■id  the  Court  proceeds  to  the  office  of 
coDstruction  ;"  per  lA,  Chelmsford, 
Simp$(m  T.  ffollidaij,  L.  K.  1  H.  L. 

(A)  Eren  where  a  written  instru- 
ment has  been  lost,  and  parol  evi- 
nce of  its  contents  has  been  received, 
its  construction  is  for  the  Court. 
JSrrwiek  r.  Horrfall,  4  C.  B.  K.  S.  450. 

L.ir. 


(i)  See  EllioU  v.  SoiUh  Devon  It,  Co. , 
2  Ex.  725  ;  BanJt  of  New  Zealand  v. 
Simps<m  [1900]  A.  C.  182. 

(k)  "Parcel  or  no  parcel,"  is  a 
question  of  fact  for  the  jury,  but  the 
judge  should  teU  the  jury  what 
is  the  proper  construction  of  any 
documents  which  ought  to  be  con- 
sidered in  deciding  that  question  ; 
Lyle  ▼.  BichardSf  L.  R.  1  H.  L. 
222. 

(t)  Judgm.,  Neilson  t.  Harford, 
8  M.  &  W.  828.  Per  Erskine,  J., 
Share  v.  Wilson,  5  Scott,  N.  R.  988  ; 
CheveUy  v.  Fuller,  13  C.  B.  122. 
deeper  Manle,  J.,  Ihe  v.  Strickland, 
8  C.  B.  743—744  ;  Booth  v.  Kennard, 
2  H.  &  N.  84 ;  Bovill  v.  Pimm,  11 
Exch.  71 8 ;  Lindsay  v.  Jaiisan,  4 
H.  k  N.  699,  704 ;  Parker  v.  Ibbetaon, 
4  C.  B.  N.  S.  846. 
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Limitations  is  for  the  Court  (in),  and  not  for  the  jury; 
but  if  it  be  explained  by  extrinsic  facts,  from  which  the 
intention  of  the  parties  may  be  collected,  they  are  for  the 
consideration  of  the  jury  (;t). 

With  respect  to  mercantile  contracts,  the  law  is  clearly 
explained  by  Lord  Cairns  in  Bowes  v.  Shand  (o).  It  is  for 
the  Court,  when  once  it  is  in  possession  of  the  circam- 
stances  surrounding  the  contract,  and  of  any  peculiarity  of 
meaning  which  may  be  attached  by  reason  of  the  custom 
of  the  trade,  to  place  the  construction  upon  the  contract ; 
and  it  seems  that  the  evidence  of  custom  must  be  strong  to 
overrule  the  natural  meaning  of  words  of  common  parlance. 
This  rule  of  construction  is  based  upon  and  limited  by  the 
principle  which  allows  parol  evidence  to  explain,  but  not 
to  contradict,  a  written  document,  upon  which  basis  also 
depends  the  function  of  a  jury  to  put  a  meaning  upon 
expressions  in  mercantile  contracts,  which,  apart  from 
mercantile  usage,  are  obscure  or  meaningless  (p).  It  may 
indeed  be  laid  down  generally,  that  although  it  is  the  pro- 
vince of  the  Court  to  construe  a  written  instrument,  yet 
where  its  efifect  depends  not  merely  on  the  construction  and 
meaning  of  the  instrument,  but  upon  collateral  facts  and 
extrinsic  circumstances,  the  inferences  to  be  drawn  from 
them  are  to  be  left  to  the  jury  (5).     And  where  a  contract 


(m)  Chaseinore  ▼.  Turner,  L.  R  10 
Q.  B.  500:  45  L.  J.  Q.  B.  66; 
Quhusey  y,  Sharpe,  1  Ex.  D.  72 ;  45 
L,  J.  Ex.  347  (Ex.  Ch.) ;  Skeet  v. 
Lmdmy,  2  Ex.  D.  814  :  46  L.  J.  Ex. 
249  ;  Myerhoff\,  Froelieh,3C,  P.  D. 
333 :  4  Id.  68 ;  Banner  v.  Berridge, 
18  Cb.  D.  254  :  50  L.  J.  Ch.  630. 

in)  Morrell  v.  Friih,  8  M.  &  W. 
402;  Doe  v.  Edmonds,  6  M.  k  W. 
295.  See  Worthington  v.  Orimsdileh, 
7  Q.  B.  479 ;  Rackham  v.  MarrioU^ 
2  H.  &  N.  196 ;  Sidwell  ▼.  Masm, 
2  H.  &  N.  806 ;  Godioin  v.  CuUing, 
4   Id.    378 ;  Ccm/orth  t.  SmUhard, 


5  H.  &  N.  13  ;  BtickinnsUrv,  RumU, 
10  G.  B.  N.  S.  745 ;  HoIvms  t. 
MackreU,  8  C.  B.  N.  S.  789  ;  Coekrill 
V.  Sparkes,  1  H.  A  C.  699 ;  Francis 
▼.  HawktsUy,  1  E.  &  E.  1052. 

(o)  2  App.  Cas.  455 ;  46  L  J. 
Q.  a  561. 

(p)  Ashforth  v.  Bedford^  L.  B.  9 
C.  P.  20 :  48  L.  J.  C.  P.  57, 

{q)  suing  v.  U.  8.  Bank,  U 
Wheaton  (U.S.),  R.  59. 

As  to  the  office  of  the  jnrj  in  inter- 
preting an  ambiguous  contract,  see 
Smith  ▼.  Thtmpwn,  8  C.  B.  44. 
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is  made  out  partly  by  written  documents  and  partly  by 
parol  evidence,  the  whole  must  be  submitted  to  the  jury  so 
that  they  may  determine  what  was  the  real  contract,  if  any, 
between  the  parties  (r). 

In  actions  for  malicious  prosecution  the  plaintiff  has  to  Malicious 

prove,  first,  that  he  was  innocent  of  the  offence  for  which  P^^^^"'^°^' 

lie  was  prosecuted,  and  that  the  prosecution  ended  in  his 

favour  ($) ;  secondly,  that  there  was  a  want  of  reasonable 

and  probable  cause  for  the  prosecution  (t) ;    and  thirdly, 

that  the  defendant  instituted  the  prosecution  maliciously, 

that  is  to  say,  from  an  improper  motive,  and  not  from  the 

honest  belief  that  the  plaintiff  was  guilty  and  the  desire  to 

bring  an  offender  to  justice  (0-     The  onus  of  establishing 

all  these  three  points  lies  upon  the  plaintiff  (f) ;  but  whereas 

the  first  and  third  points  are  matters  to  be  left  to  the  jury, 

the  second  has  to  be  decided  by  the  judge  (u).     If,  however, 

any  facts  upon  which  the  question  whether  there  was  want 

of  reasonable  and  probable  cause  for  the  prosecution  depends 

are  in  dispute,  the  jury  have  to  find  what  the  facts  are, 

and  the  judge  has  to  decide  the  question  upon  the  facts  as 

foand  by  them  (u).    This  arrangement  has  been  sometimes 

descril>ed  as  productive  of  difficulty  and  confusion  {x).    In 

practice  the  judge  often  leaves  the  jury  to  find  a  general 

verdict,  after  explaining  to  them  how  his  opinion  on  the 

question  of  reasonable  and  probable  cause  differs  according 

to  whether  they  take  one  or  another  view  of  the  facts  in 


(r)  Bokkow  y.  Seymour^  17  G.  B. 
N.  8.  107;  Jioffers  v.  Hadley,  2 
H.  A  a  227. 

The  eonstniction  of  a  fortigu  con- 
tnct  i^  for  the  Judge,  who  may  avail 
liimaelf,  as  far  as  necessary,  of  expert 
evidence;  Di  JSora  v.  Phillips,  10 
H.  L.  Cas.  633. 

(s)  Barber  T.  Lesiter,  7C.  B.  N.  S. 
175 :  2»  L.  J.  C.  P.  161 ;  Castrique  v. 
JkkrcMS,  30  L.  J.  Q.  B.  163  ;  BatOt^  v. 
MtUthetci,  L.  R.  2  C.  P.  684  ;  36  L.  J. 


^r.  C.  93.  AbU)  ex  parte  proceedings 
see  Steward  v.  Grotnmctty  7  C.  B.  N.  S. 
191:  29  Ij.  J.  C.  P.  170. 

(0  Ahath  v.  A';  E.  Jt.  Co.,U  App. 
Cas.  247 :  11  Q.  B.  D.  440:  62  L.  J. 
Q.  B.  352,  620. 

(m)  Id.  ;  Lister  v.  Pefrymatif  L.  IJ. 
4  H.  L.  521  :  39  .L.  J.  Ex.  177  ; 
Pantoyl  v.  Willianis,  2  Q.  B.  169 : 
10  L,  J.  Ex.  645. 

(.r)  See  the  observations  made  in 
Lister  V.  PcrrtpnaUf  supra, 

6 — 2 
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dispute ;  but  sometimes  he  first  requires  the  jury  to  find 
tho  facts  which  specifically  bear  upon  that  question,  and 
only  submits  to  them  the  further  question  of  malice  if  and 
when  he  has  ruled  that  the  want  of  reasonable  and  probable 
cause  has  been  proved  0/).  Upon  this  question  of  malice, 
the  fact  that  the  defendant  prosecuted  without  reasonable 
and  probable  cause  is  evidence  from  which  the  jury  may 
infer  that  he  acted  maliciously ;  but  it  is  not  conclusive 
evidence,  and  if  the  jury  think  that  he  honestly  believed  in 
the  plaintiff's  guilt  and  acted  upon  that  belief  in  prosecuting 
him,  then  the  defendant,  however  hastily  he  may  have 
proceeded,  is  nevertheless  entitled  to  their  verdict  (2), 
^^^  The  question  of  the  respective  functions  of  judge  and 

jury  in  actions  and  prosecutions  for  libel  was  once  very 
warmly  canvassed,  and  was  the  subject  of  Fox's  Act,  32 
Geo.  8,  c.  60,  s.  1.  This  Act,  which  was  occcLsioned  by  the 
State  Trials  in  the  reign  of  Geo.  III.,  enacts  (s.  1)  that  in 
trials  for  libel  the  jury  may  give  a  general  verdict  of  guilty 
or  not  guilty  upon  the  whole  matter  put  in  issue,  and  shall 
not  be  directed  or  required  by  the  Court  to  find  the 
defendant  guilty  or  not  guilty  merely  on  proof  of  publi- 
cation (s.  2).  The  judge  shall,  according  to  his  discretion^ 
give  his  opinion  upon  the  matters  in  issue  (a)  to  the  jury, 
who  may  (s.  8)  find  a  special  verdict.  It  is  customary 
under  this  Act  for  the  judge,  whether  in  civil  or  criminal 
causes,  to  give  a  definition  of  libel  to  the  jury,  and  then 
leave  to  them  the  entire  question.  He  may,  as  a  matter  of 
mere  advice,  give  his  own  opinion  as  to  the  nature  of  the 
publication,  but  is  not  bound  to  do  so  (fc).  It  is  his  duty  to 
say  whether  or  not  the  writing  complained  of  is  capable  of 
the  meaning  ascribed ;  but  if  satisfied  of  that,  he  must  leave 

(y)  The  various  methods  of  pro-  per  Lords  Watson  and  Herachell,  in 

cedure  are  ex]>lHiued  by  Bowen,  L.J.,  Alien  v.  Flood,  [1898]  A.  C.  98,  125. 

11  Q.  B.  D.  458.  («)  Baylis  v.  Lamrnce,  11  Ad.  & 

(z)  Broken   v.   Hawkes,   [1891]    2  E.  924. 

Q.  B.  718.     As  to  the  materiality  of  {h)  Pai*nii(er  v.  Coupland,  6  M.  & 

motive  in  this  kind  of  action,  see  W,  108  ;  It,  v.  /Korfaow,  2  T.  R.  106. 
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it  to  the  jury  to  say  whether  it  actually  has  that  meaning  (c). 
Again,  it  is  for  the  judge  to  say  whether  a  communication 
is  privileged  or  not ;  but  if  the  privilege  is  not  an  absolute 
one,  as  that  enjoyed  by  witnesses  in  a  cause,  the  further 
question  remains  whether  it  was  made  bond  fde  and 
without  malice,  and  this  is  always  for  the  jury(d).  It  is 
to  be  remembered  that  where  this  qualified  privilege  is 
established,  it  has  the  efi'ect  of  shifting  the  onus  of  proof 
of  malice  upon  the  plaintiff.  If  he  fail  to  give  evidence 
beyond  that  of  mere  defamation,  it  is  the  duty  of  the  judge 
to  direct  a  verdict  for  the  defendant  («). 

Although  the  general  principle  is  as  laid  down  in  the  Szoeptiont 
maxim  under  consideration,  there  are  many  exceptions  to  *^™«- 
it  (J ).  Thus,  questions  of  reasonableness — reasonable  cause, 
reasonable  time,  and  the  like — are,  strictly  speaking,  matters 
of  fact,  even  where  it  falls  within  the  province  of  the  judge 
or  the  Court  to  decide  them  (g),  but  are  properly  left  to  the 
judge,  as  requiring  legal  training  for  their  appreciation. 
So,  where  a  question  arises  as  to  the  admissibility  of 
evidence,  the  facts  upon  which  its  admissibility  depends 
are  to  be  determined  by  the  judge,  and  not  by  the  jury. 
If  the  opposite  course  were  adopted,  it  would  be  equivalent 
to  leaving  it  to  the  jury  to  say  whether  a  particular  thing 
were  evidence  or  not  (/t).  And  the  question  whether  a 
document  comes  from  the  proper  custody  or  whether  it  is 


(0  Stun  V.  BlMfg,  10  Q.  B.  908  ; 
HtaU  V.  Ooodlake,  43  L.  J.  C.  P. 
54.  As  to  slander,  see  Hemmings  v. 
Gaston,  £.  B.  &  £.  346  ;  and  see 
ButfuWsease,  Vau^h.  K.  147  ;  £wart 
▼.  J<ni4»,  14  M.  k  W.  774. 

id)  Staee  r.  Griffith,  L.  R.  2  P.  C. 
420. 

(<)  Tayhr  v.  Hawkins,  16  Q.  B. 
821 ;  SpUl  V.  AfauU,  L.  R.  4  Ex.  232. 

(/)  Judgm.,  Watson  v.  QuilUr, 
11  M.  k  W.  767. 

{g)  See  per  Ld.  Abinger,  Startup 
r.  Jiacfhaald,  7  Scott,  N.  R.  280; 


Co.  Litt.  666  ;  Hurtm  v.  GriffitJu, 
11  M.  &  W.  817  ;  Graham  v.  V'an 
Diemen's  Land  Co.,  11  Exch.  101  ; 
per  Crompion,  J,,  (J.  W.  R,  Co,  v. 
Croiidi,  3   H.  &   N.    189  ;  Hogg  v. 

Ward,  Id.  417  ;  Ooodwyny,  Cheneley, 
4  H.  &  N.  681  ;  Brighty  v,  Norton, 
3  B.  &  S.  305 ;  Massey  r.  Sladen, 
L.  R.  4  Ex.  13  ;  Shorediteh  Vestry  v. 
Htighes,  17  C.  B.  N.  S.  137. 

(A)  Per  Aldcrson,   B.,   BaHleU  v. 
SmiUi,  1 1  M.  &  W.    486  ;  Boyle  v. 

WiseriMu,  11  Ex.  360. 
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properly  stamped  mast  be  decided  by  the  judge,  for  the 
jury  are  not  sworn  to  try  any  such  issr.es  (i). 

There  are  also  certain  statutes  which  give  to  the  Court 
in  particular  cases  cognizance  of  certain  facts;  and  there 
is  another  and  distinct  class  of  cases  in  which  the  Court, 
having  a  discretionary  power  over  its  own  process,  is  called 
upon  to  depart  from  the  usual  coarse,  upon  the  suggestion 
of  some  matter  which  renders  such  departure  expedient  or 
essential  for  the  purposes  of  justice ;  as  where  a  venue  is  to 
be  changed  because  an  impartial  trial  cannot  be  had,  or 
where  the  sheriff  is  a  party  (A*). 

Ko€BM.  If  at  the  close  of  the  plaintiff's  case  there  is  no  evidence 

upon  which  the  jury  could  reasonably  and  properly  find  a 
verdict  for  him,  the  judge  ought  to  direct  a  verdict  for  the 
defendant  (/).  Formerly,  if  there  were  a  scintilla  of  evidence 
in  support  of  a  case,  the  judge  was  held  bound  to  leave  it  to 
the  jury.  But  a  course  of  decisions,  many  of  which  are 
referred  to  in  Rifder  v.  Wombxcell  (wi),  "  has  established  a 
more  reasonable  rule,  viz.,  that  in  every  case,  before  the 
evidence  is  left  to  the  jury,  there  is  a  preliminary  question 
for  the  judge,  not  whether  there  is  literally  no  evidence, 
but  whether  there  is  any  upon  which  a  jury  can  properly 
proceed  to  find  a  verdict  for  the  party  producing  it,  upon 
whom  the  onus  of  proof  is  imposed ''  (n).  But  where 
there  is  conflicting  evidence  upon  a  question  of  fact, 
whatever  may  be  the  opinion  of  the  judge  as  to  the  value 
of  that  evidence,  he  must  leave  the  consideration  of  it  for 
the  jury(o). 

Misdiraction.        Whenever  mixed  questions  of  law  and  fact  arise  in  a  case 

(/,  Per  Pollock,   C.B.,   Heshp   v.  Judgin.,  11  M.  &\\.  768. 
auipnmn,  23  L.  J.  Q.  B.  52  ;  SiordU  (/)  Sec  Fox  v.    Star  Co.,    [1900] 

V.    Kmztfnsl'i,    17    C.    B.   251  ;  j)er  A.  C.  19. 
Pollock,  C.B.,  Sharpies  v.  Rickard,  (m)  L.  R.  4  Ex.  82. 

2  H.  k  X.  57  ;  Tattersall  v,  Feanihj,  (n)  Juiigm.,  Oihlin  v.  McMuUe*, 

17  C.   B.  368.     See   17  &  18  Vict.  L.  R.  2  P.  C.  835. 
c.  125,  s.  31.  (o)  Dublin    A    IVicklow    Ry.    t. 

(k)  See  some  instances  mentioned,  SlatUry,  8  App.  Cas.  1155. 
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tried  before  judge  and  jury,  it  is  the  judge's  duty  to  give 
to  the  jury  auch  a  direction  upon  the  law  as  will  enable 
them  to  understand  its  bearing  upon  the  facts  (p).  If  his 
direction  be  wrong  in  giving  them  a  wrong  guide,  or  imper- 
fect ia  not  giving  them  the  right  guide  which  it  was  his 
daty  to  give  (p),  and  eome  substantial  wrong  or  miscarriage 
be  thus  occaBioned  {q),  the  appellate  Court,  in  a  civil  case  (r), 
should  order  a  new  trial.  But  in  cases  where  the  verdict  is 
BO  far  against  the  weight  of  the  evidence  as  to  be  unreason- 
able or  perverse  (<),  and  where  the  Court  is  satisfied  that  it 
has  all  the  material  facts  before  it,  the  Court  of  Appeal  may 
now,  on  motion  for  a  new  trial,  give  judgment  for  the  party 
in  whose  favour  the  verdict  ought  to  have  been  given  (t). 

In  conclusion,  it  may  be  observed  that,  though  there  ia 
a  tendency  to  dispense  with  juries  in  many  purely  civil 
actions,  yet  in  cases  of  a  criminal  and  quasi-criminal  nature, 
most  persons  will  probably  still  agree  with  Lord  Hardwicke, 
that  "it  is  of  the  greatest  consequence  to  the  law  of  England 
and  to  the  subject  that  these  powers  of  the  judge  and  jury 
be  kept  distinct,  that  the  judge  determine  the  law,  and  the 
jury  the  fact ;  and  if  ever  they  come  to  be  confounded  it 
will  prove  the  confusion  and  destruction  of  the  law  of 
England"  (»)• 

(p)  FnidnUial    Anuraiue   Co.   t.  (»)  8«e  Mdr.  E.  Co.  v,  ll'rigkJ:,  11 

EdiauHiU,  2  App.  Cai.  4S7,  501,  per  Ap)>.  Cas.  15:3 :  55  L.  J.  Q.  R.  401. 

Ld.  BUckbnrn.  (()  R.  8.  C.  1883,  O.  LVIII.,  r,  4  ; 

[jl  R.  a  C.  1883,  O.  XXXIX.,  r.  6  ;  JHwwi  v.  Hall,  [1891]  1  Q.  II.  tU  : 

M«  Bnty  T.  Ford.  [1S96]  A.  C.  41 :  110   L.  J.   Q.    B.   416  ;    Toulmm  r. 

6i  U  J.  Q.  B.  213.  Miller,   17  (j.   B.   D.  603 ;   bat  M« 

(r}  A  new  trial  cannot  be  had  in  a  S.  C,  12  App.  Cas.  746. 

nw    of   faloDj;    Beg.    v.   Bcrirand,  (u)  R.  x.  I'ouU,  Can.  ten>.  H*rdiv. 

L  R.  1  P.  {•.  520  ;  Scg.  v.  Murpky,  28. 
2  1<1.  35. 
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In  pilksektia  h ajoris  cessat  potbntia  uinobis.  {Jenk.  Cent 
214.) — III  presence  of  the  greater  the  power  of  the 
inferior  ceases  (x). 

This  maxim  has  been  a8aally(^)  cited  with  special 
reference  to  the  transcendent  nature  of  the  powers  vested 
formerly  in  the  Court  of  Queen's  Bench,  and  now  in  the 
Qaeen's  Bench  Division  of  the  High  Court  (z). 

It  is  the  function  of  this  Court  to  keep  all  inferior 
jurisdictions  within  the  bounds  of  their  authority  and  to 
correct  irregularities  in  their  proceedings.  It  commands 
magistrates  and  others  to  do  what  their  duty  requires  in 
every  case  where  there  is  no  other  specific  remedy.  It 
protects  the  liberty  of  the  subject  by  speedy  and  summary 
interposition.  It  takes  cognizance  both  of  criminal  and 
civil  causes ;  the  former  in  what  is  called  the  Crown  side,  or 
Crown  Office ;  the  latter  in  the  plea  side  of  the  Court  (a). 
To  it  also  appeal  lies  from  some  inferior  criminal  Courts. 

To  this  supremacy  of  the  Court  of  Queen's  Bench  may  be 
attributed  the  fact  that  on  its  coming  into  any  county  the 
power  and  authority  of  other  criminal  tribunals  therein 
situate  are  pro  tempore  suspended  (6) ;  in  prasentid  majoris 
cessat  potestas  minoris  (c).  It  has  been  held  {d),  however, 
that  the  authority  of  a  Court  of  Quarter  Sessions,  whether 
for  a  county  or  a  borough,  is  not  in  law  either  determined 
or  suspended  by  the  coming  of  the  judges  into  the  county 
under  their  commission  of  assize,  oyer  and  terminer,  and 
general  gaol  delivery,  though  "  it  would  be  highly  incon- 
venient and  improper,  generally  speaking,  for  the  magis- 
trates of  a  county  to  hold  their  sessions  concurrently  with 
the  assizes,  even  in  a  different  part  of  the  county." 

{x)  See  the  maxiiu,  (hnne  mt^us  (d)  4  lust.  73 :  see  25  Geo.  3,  c  18, 

conthut  in  se  mintu,  pcsf,  Chap.  IV.  a.  1. 

(2^)  See  10  Rep.  73  b;  Ld.  Sanehar't  {c)  Per  Coleridge,  J.,  13  Q.  B.  740. 

ca«<;,  9Rep.  118b;2lnst.  166.  (d)  Smith  v.  Beg,,  18  Q.  B.  788, 

(2)  Sec  R.  S.  C.  1883,  O.  LXVIII.  744. 

(a)  Beg.  v.  Gillyartl,  12  Q.  B.  530. 


TH£    3I0DE    OF   ADUIHISTBRINO   JUBTICE. 
§    II.   THE    MODE    OF   ADMINI8TERIKG   JUSTICE. 

Having  in  the  last  section  conaidered  eome  maxims 
relating  peculiarly  to  the  jadicial  office,  the  reader  is  here 
liresented  with  a  few  which  have  been  selected  in  order  to 
show  the  mode  in  which  justice  is  administered  in  our 
Courts,  and  which  relate  rather  to  the  rules  of  practice  than 
to  the  legal  principles  observed  there. 


AcDi  ALTEKAM  FutTEU.     A'o  man  shotdd  be  condemned 
unheard. 

It  has  long  been  a  received  rule  (e),  that  no  one  is  to  be  Sutemmit  of 
condemned,  puoiehed,  or  deprived  of  his  property  in  any 
judicial  proceeding,  unless  he  has  had  an  opportunity  of 
being  heard  (/).     In  the  words  of  the  moraliet  and  poet — 

Quieunque  aliquid  $tatueril,  parte  inaudilA  alUrA, 
.iSjuuui  lieel  tiataerii,  haiid  tcqitva  fwril  (g). 

A  writ  of  sequestration,  therefore,  cannot  properly  issue  Eumple*- 
from  the  Consistory  Court  of  the  Diocese  to  a  vicar  who  has 
disobeyed  a  monition  from  his  bishop,  without  previous 
notice  to  the  vicar  to  show  cause  why  it  should  not  issue ; 
for  the  sequestration  is  a  proceeding  partly  in  panam,  and 
no  proposition  is  more  clearly  established  than  that  "  a  man 
cannot  incur  the  loss  of  liberty  or  property  for  an  offence  by 
a  judicial  proceeding  until  he  has  bad  a  fair  opportunity  of 
answering  the  charge  against  him,  unless,  indeed,  the 


[f)  It  U"an  indJHpeiiuble require- 
flirnt  of  JnKice  that  tbe  psrly  who 
hu  to  decide  ehitll  hear  both  sides, 
ginnx  euh  ui  o[i]<ortunity  of  hearing 
what  ia  iirg»l  agaiaat  him;"  per 
&!*.  C  J.,  16  C.  li.  N.  8.  4IS. 

[/)  Per  P«rke,  11.,  Re  Hammtr- 
twuth  Re*t-<haTge,  i  Ei.  87  :  per  lA. 
Campbell,  Reg.  v,  Arebhp.  «f  Canlcr- 
Wy.  1  E  k  E.  559  ;  fin-  Ld.  Keiiyoii, 
Barpfr  »,  Carr,  4  I!.  K.  140  ;  7  T.  R. 


275,  and  /.'.  t.  Beiia,  S  Id.  198  ;  per 
Bajley,  B.,  Capei  v.  ChOd,  2  Cr.  k  J. 
5.18  (see  DanUl  v.  iforim,  16  Q.  R 
198] ;  Bagg'i  m$e,  11  R«p.  03  b; 
R.  V.  ChanceUor  of  Univernly  ■ 
Cambridge,  1  Str.  657  ;  R.  v.  iJasktHJ 
g  T.  It.  209  ;  4  R.  It.  633  ;  Beg 
Haddienf  Co.,  10  H.  L.  Cas.  404 

ig)  Seneca,  Med^a,  195 ;  cited  < 
Rep.  62  a:  II  Rep.  9S  a ;  4  Ex  97  ^, 
14  C.  B.  165  :  3  .4pp.  Cas.  621 
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legislature  has  expressly  or  impliedly  given  an  authority 
to  act  without  that  necessary  preliminary  "  (h). 

An  award  made  in  violation  of  the  above  principle  may 
be  set  aside  u) ;  and  the  principle  is  binding  upon  the 
committee  of  a  members'  club  when  they  expel  a  member 
for  alleged  misconduct  (j). 

No  person  should  be  punished  for  contempt  of  Court, 
which  is  a  criminal  offence,  unless  the  specific  offence 
charged  against  him  be  distinctly  stated,  and  an  opportunity 
of  answering  it  be  given  to  him  (A-).  "  The  laws  of  God 
and  man/'  said  Fortescue,  J.,  in  D}\  Bentley^s  case(l)y 
"  both  give  the  party  an  opportunity  to  make  his  defence, 
if  he  has  anv."  And  immemorial  custom  cannot  avail  in 
contravention  of  this  principle  (m). 

In  conformity  also  with  the  elementary  principle  under 
consideration,  when  a  complaint  has  been  made  or  an 
information  exhibited  before  a  justice  of  the  peace,  the 
accused  person  has  due  notice  given  him,  by  summons  or 
otherwise,  of  the  accusation  against  him,  in  order  that  he 
may  have  an  opportunity  of  answering  it  {n). 

A  statute  establishing  a  gas-light  company  enacted  that 
if  any  person  should  neglect,  for  a  period  of  ten  days  after 
demand,  to  pay  rent  due  from  him  to  the  company  for  gas 
supplied,  the  rent  should  be  recoverable  by  a  warrant  of 
justice  and  execution  thereunder.    A  warrant  issued  by  a 


{h)  Bonaker  v.  EvanSy  16  Q.  B. 
162,  171,  followed,  but  (listinguished 
in  BartUU  v.  Kirwood,  2  E.  &  B.  771. 
See  Daniel  v.  Morton,  16  Q.  B.  198 ; 
£x  p.  Hopvroody  15  Id.  \Ti\  Ex  p. 
Story,  8  Ex.  195  :  12  C.  B.  767,  775  ; 
JUi/nolds  V.  Fe^Uon,  3  C.  B.  187  ; 
Meetis  V.  Thelhisson,  8  Ex.  638 ; 
Ferguson  v.  Mafion,  11  A.  &  E.  179  ; 
Reg.  V.  Chirshirc  Lines  CoinmitUe, 
L.  R.  8  Q.  B.  344. 

(i)  Thorbum  v.  Barnes,  L.  R  2 
C.  P.  384,  401  ;  lie  Brook,  16  C.  B. 
N.  S.  403. 


{j)  Fisher  V.  Keans^  11  Ch.  D.  353; 
see  Baird  v.  JVelU,  44  Id.  661. 

{k)  Re  Pollard,  U  R.  2  P.  C.  106, 
120. 

(0  R.  V.  Chancellor  of  Cambridge^ 
1  Str.  557  ;  per  Maule,  J^  Alley  v. 
Dale,  10  C.  B.  71  ;  p«r  Ld.  Campbell, 
Ex  p,  Ranishay,  18  Q.  B.  190 ;  per 
Bijl^jf,  J.,  14  C.  B.  N.  S.  194. 

{m)  Williams  v.  Zrf.  Bogota  ^ 
B.  k  C.  772. 

(n)  Paley,  Coiiv.,  4th  ed.  67,  93. 
See  Besiellv,  Wilson,  1  E.  &  U.  489. 
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justice  under  this  Act,  without  previously  summoning  and 
hearing  the  party  to  be  distrained  upon,  was  held  to  be 
illegal,  though  a  summons  and  hearing  were  not  in  terms 
required  by  the  Act ;  for  the  waiTant  is  in  the  nature  of  an 
execution ;  without  a  summons  the  party  charged  has  no 
opportunity  of  going  to  the  justice,  and  a  man  shall  not 
"suffer  in  person  or  in  purse  without  an  opportunity  of 
being  heard"  (o). 

The  Metropolis  Local  Management  Act,  1855,  s.  76, 
empowered  the  vestry  or  district  board  to  alter  or  demolish 
a  house  where  the  builder  had  neglected  to  give  notice  of 
his  intention  to  build  seven  days  before  proceeding  to  lay 
or  dig  the  foundation.  It  was  held  that  this  enactment  did 
not  empower  the  board  to  demolish  such  building  without 
first  giving  the  party  guilty  of  the  omission  an  opportunity  of 
being  heard  (p),  for  "  a  tribunal  which  is  by  law  invested  with 
power  to  affect  the  property  of  one  of  Her  Majesty's  subjects, 
is  bound  to  give  such  subject  an  opportunity  of  being  heard 
before  it  proceeds,"  and  '*  that  rule  is  of  universal  application 
and  founded  upon  the  plainest  principles  of  justice  "  {q). 

Although  cases  may  be  found  in  the  books  of  decisions 
under  particular  statutes  which  at  first  sight  seem  to 
conflict  with  the  maxim,  it  will  be  found  on  consideration 
that  they  are  not  inconsistent  with  it,  for  the  rule,  which 
is  one  of  elementary  justice,  only  requires  that  a  man  shall 
not  be  subject  to  final  judgment  or  to  punishment  without 
an  opportunity  of  being  heard  (r). 

((/)  Painter  r.    Liverpool  GeuliyfU  Hopkins  v,   Smethwick    L.    B.,    24 

Co,,  8  A.  &  £.  433 ;  Hammmid  v.  Q.  1$.  D.  712  :  59  L.  J.  Q.  B.  250. 

Bendif9he,   13  Q.    B.    869  ;  Reg,   v.  (v)  Per  Willed,  J.,  14  C.  B.  N.  S. 

TUnu  Union,  7  Id.  690 ;  Be9aell  v.  190. 

Wihfm,  1  E.  &  B.   489  ;   Gihbs  v.  (r)  Be  Ilammersmitli  EeiU-charge, 

Stead,  8  B.  &  C.  528.  4  Kx.  87,  citing  Be  Camherwell  Rent- 

[p]  Cooper  T.   Wandsworth  Board  charge,  4  Q.  B.  151 ;  per  Alderson, 

0/  Works,  14  C.  B.  N.  S.  180,  cited  B.,  4  Kx.  95. 
I7  ByK  J.,  Pe  Brook,  16  Id.  419 ; 
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Rule. 


Nemo  debet  esse  Judex  in  propria  sua  Causa.     (12  Rep, 
114.) — No  man  can  be  judge  in  his  own  ccaise. 

\It  is  a  fundamental  rule  in  the  administration  of  jastice, 
that  a  person  cannot  be  judge  in  a  cause  wherein  he  idu 
interested  (s) :  nemo  sibi  essejtvdex  vel  stusjus  dicere  dthet  (t)u 
and,  therefore,  in  the  reign  of  James  I.,  it  was  solemnly 
adjudged  that  the  king  cannot  take  any  cause,  whether 
civil  or  criminal,  out  of  any  of  his  Courts,  and  give  judgment 
upon  it  himself ;  but  it  must  be  determined  and  adjudged 
in  some  Court  of  justice  according  to  the  law  and  custom  of 
England ;  and  "  the  judges  informed  the  king  that  no  king, 
after  the  Conquest,  assumed  to  himself  to  give  any  judgment 
in  any  case  whatsoever  which  concerned  the  administration 
of  justice  within  this  realm;  but  these  were  solely  determined 
in  the  Courts  of  justice"  (u),  and  rex  tion  debet  esse  siJi 
homine  sed  sub  Deo  et  lege  {x). 

^It  is,  then,  a  rule  observed  in  practice,  and  of  the 
application  of  which  instances  not  unfrequently  occur,  that, 
where  a  judge  is  interested  in  the  result  of  a  cause,  he 
cannot,  either  personally  or  by  deputy,  sit  in  judgment  uix)n 
it  (jf).  If,  for  instance,  a  plea  allege  a  prescriptive  right  in 
the  lord  of  the  manor  to  seize  cattle  damage  feasant,  and  to 
detain  the  distress  until  fine  paid  for  the  damages  at  the 
lord*s  will,  this  prescription  will  be  void,  and  the  plea  bad; 
because  it  is  against  reason,  if  wrong  be  done  any  man, 
tliat  he  thereof  should  be  his  own  judge  {z)\  and  it  is  a 
maxim  of  law,  that  aliquis  non  debet  esse  judex  in  propria 


{ft)  Per  Cur.,  2  Stra.  1173  ;  Koll. 
Abr.  Judges,  PI.  11  ;  4  H.  L.  Cas. 
96,  2^0. 

(0  C.  3,  5,  1. 

(m)  Prohibitions  del  Roy,  12  Rep. 
63  (cited  Bridgman  v.  Holt^  2  Show. 
P.  Co.  126) ;  4  Inst.  71.  In  Oor- 
ham  V.  JBp.  of  Exeter,  15  Q.  B.  52  : 
10  C.  B.  102:  5  Ex.  630,  au  argument 
bafied  on  the  above  maxim  was  vainly 


urged.  See  also  Exp.  Medwin,  1  £.  & 
B.  609  ;  R,  v.  Hoseasoii,  14  East,  606. 

{x)  Fleta,  fo.  2,  c.  5  ;  ante,  p.  33. 

[y)  Brooks  v.  Earl  of  RiverSf 
Hardw.  603  ;  Earl  of  Derby's  case, 
12  Rep.  114  ;  per  Holt,  O.J.,  Anoti,, 
1  Salk.  396  ;  IVorsUy  v.  S.  Devon 
n,  Co.,  16  Q.  B.  539. 

(=)  J.itt.  §  212. 
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cama,  quia  nan  potest  esse  judex  et  pars  (o) ;  neino  potest 
esse  simul  actor  et  judex  (b);  no  man  can  be  at  once  judge 
and  suitor. 

A  leading  case  in  illustration  of  this  maxim  is  Dimes  v.  Dimes  v. 
Grand  Junction  Canal  Co.  (c),  where  the  House  of  Lords,  tion  Canal  Co. 
following  the  unanimous  opinion  of  the  judges,  held  that 
the  decrees  of  Lord  Cottenham,  L.G.,  in  favour  of  the  canal 
company  were  voidable  and  must  be  reversed,  on  the  ground 
that  when  be  made  the  decrees  he  was  a  shareholder  of  the 
company  and  this  fact  was  unknown  to  the  other  parties  to 
the  suit.  "  It  is  of  the  last  importance/'  said  Lord  Campbell, 
''  that  the  maxim  that  '  no  man  is  to  be  a  judge  in  his  own 
cause '  should  be  held  sacred.  And  that  is  not  to  be  confined 
to  a  cause  in  which  he  is  a  party,  but  applies  to  a  cause  in 
which  he  has  an  interest.  .  .  .  We  have  again  and  again 
set  aside  proceedings  in  inferior  tribunals,  because  an 
individual,  who  had  an  interest  in  a  cause,  took  a  part  in 
the  decision.  And  it  will  have  a  most  salutary  effect  on 
these  tribunals  when  it  is  known  that  this  High  Court  of 
last  resort,  in  a  case  in  which  the  Lord  Chancellor  of 
England  bad  an  interest,  considered  that  his  decree  was  on 
that  account  a  decree  not  according  to  law,  and  should  be 
set  a^de.  This  will  be  a  lesson  to  all  inferior  tribunals  to 
take  care,  not  only  that  in  their  decrees  they  are  not 
influenced  by  their  personal  interest,  but  to  aVoid  the 
appearance  of  labouring  under  such  an  influence/^ 

The  opinion  delivered  by  the  judges  in  this  case  (d) 
shows,  however,  that  the  decision  of  a  judge  made  in  a 
cause  in  which  he  has  an  interest  is,  in  a  case  of  necessity, 

(rt)  Co.  Litt  141  a.  see  L.  N.  JF.  R,  Co.  v.  Lindsay,  3 

(6)  Sec   Jitg.   v.    G     W,    R,    Co.,  Macq.  Sc.  A  pp.  Cas.  114;  Rr  Divies, 

18    Q.    B.    327;    Reg.   v.   Dean    of  Ui^.H.  56i  ;  Ellis  v.  Hopim,  ZH.& 

llocheaUr,  17  Q.   B.   1  ;  followed  in  N.  766  ;  frill iams  v.  O.  W.  R.  Co., 

leg.  V.  Ratul,  L.  R.  1  Q.  V*.  280,  283 ;  Id.  869  ;  Lanotsler  «t-  Carlisle  R.  Co. 

Re    Ollerfon,    15    C.    B.    796  ;    Re  v.  Healon,  8  E.  &  B.  952. 
Chandlrr,  1  C.  B.  N.  S.  823.  (rf)  8  H.  L.  Cas.  787  ;  citing  Ytnir 

(r)  3  H.  L.  Cas.  759 ;  as  to  wliicli  Boi>k,  8  Hen.  6,  19  :  2  Roll.  ALr.  93. 
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Grircpeaeh^ble,  *s.  ^r.^  if  an  action  were  brought  against 
all  ih^  jcdces  of  a  Coort  in  a  matter  over  which  that  Court 
had  eiciusive  jurisdiction  i***,  or  where  a  judge  commits  for. 
coniempt  of  Court  ^f^.  Xor  does  the  principle  under  con- 
sideration apply  to  avoid  the  award  of  a  referee  to  whom, 
though  neeessarilv  interested  in  the  result,  parties  have 
contracted  to  submit  their  differences  (#7),  though  ordinarily 
it  is  ''  contrary  to  reason  that  an  arbitrator  or  umpire  shoold 
be  sole  and  uncontrolled  judge  in  his  own  cause  "  (A). 

Conformable  to  the  general  rule  was  a  decision  in  the 
following  case.  Upon  an  appeal  to  the  Quarter  Sessions  of 
the  borough  of  Cambridge,  by  a  water  company  against 
an  assessment  to  the  poor  rate,  the  deputy  recorder  of  the 
borough  presiding,  the  rate  was  reduced ;  at  the  time  of 
hearing  the  appeal  the  deputy  recorder  was  a  shai'eholder 
in  the  company,  and  although  he  had  in  fact  sold  his  shares 
he  had  not  completed  the  transfer ;  he  was  held  incompetent 
to  try  the  appeal  (i). 

In  like  manner,  proceedings  had  before  commissioners 
under  a  statute  which  forbade  persons  to  act  in  that  capacity 
wh«i  interested,  have  been  adjudged  void  (A). 
/Any  direct  pecuniary  interest,  however  small,  in  the 
subject-matter  of  inquiry  will  disqualify  a  judge  (0>  &nd 
any  interest,  though  not  pecuniary,  will  have  the  same 
effect,  if  it  be  sufficiently  substantial  to  create  a  reasonable 
suspicion  of  bias  (in).     Thus,  a  justice  of  the  peace  may  be 

{c)  Per  L»1.  Cnnworth,  C,  Ranger  (/)  Per   Blackbarn,    J.,    Reg.    ▼. 

V.  O.  W.  R  Co.,  5  H.  L.  Cas.  88.  Rand,  L.  R.  1  Q.  B.   232 ;  Reg.  v. 

&eeExp.Menhninet,\j.^hC.V.\^.  Gais/ardy  [1892]   1  Q.   B.  381:   61 

(/)  Per  Field,  J.,  Reg.  v.  Bp.  of  L.  J.  M.  C.  60.     See  Reg.  v.  U.  S.  A 

Si.  Albans,  9  Q.  B.  D.  454,  457.  L.  R  Co.,  h.  R.  2  Q.  B.  336,  339; 

ig)  Ranger  t.   6.    W.   R    Co.,   5  Fobbing  Commrs.  v.   The  Qveen,  11 

H.  L.  Cas.  72.  App.  Cas.  449 :  56  L.  J.  M.  C.  1. 

(h)  Per    Parke,    B.,    Re    Coombs,  {m)  AUiuson   v.    Gen.   CouneU  of 

4  Ex.  841.  Medical  JSduealion,   [1894]  1  Q.  B. 

(t)  Reg.  V.  Recorder  of  Cainbridge,  750 :   63  L.  J.  Q.   B.  534 ;  JUg.  t. 

8  E.  &  B.  637.  Burton,  [1897]  2  Q.  B.  468 :  66  L.  J. 

(it)  Reg.  V.  Aberdare  Canal  Co.,  14  Q.  B.  831  ;  Reg.  v.  ff^tggint,  [1895] 

<^.  B.  854.  1  Q.  B.  563 :  64  L.  J.  M.  C.  149. 
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disqnalified  if  he  himself  be  a  litigant  in  a  matjl^r  before  the 
Court  (n),  or  a  party  in  a  similar  matter  {o)h  but  he  is  not 
prechided  from  trying  offences  mider  the  GlPuelty  to  Animals 
Prevention  Act,  merely  because  he  is  a  subscriber  to  the 
society  formed  for  the. purpose  of  enforcing  the  Act  {p). 
Nor  is  a  justice  disqualified  from  adjudicating  upon  a 
summons  against  a  ratepayer  in  arrear  merely  because  he 
is  a  member  of  a  town  council,  whose  officer  took  out  the 
summons  (9). 

It  may  be  generally  stated  that  a  justice,  who  is  interested 
in  a  matter  pending  before  the  Court  of  Quarter  Sessions, 
may  not  take  any  part  in  the  proceedings,  unless  indeed  all 
parties  know  that  he  is  interested  and  consent,  either  tacitly 
or  expressly,  to  his  presence  and  interference  (?*)•  In  such 
a  case  it  has  been  held  that  the  presence  of  one  interested 
justice  renders  the  Court  improperly  constituted,  and 
vitiates  the  proceedings ;  it  is  immaterial  that  there  was  a 
majority  in  favour  of  the  decision,  without  reckoning  the 
vote  of  the  interested  j  ustice  («).  And,  on  the  same  principle, 
where  a  grand  jury  at  assizes  threw  out  a  bill  preferred 
against  a  parish  for  non-repair  of  a  road,  the  Comrt  of 
Queen^s  Bench  granted  a  criminal  information  against  the 
parish,  on  the  ground  that  two  of  the  grand  jurors  were 
large  landowners    therein,   and  had  taken    part  in  the 

(11)  Rbq.  t.  Meyen,  1  Q.  B:  D.  173.  HeaUh  v.  W.  Bidhig  R,  Co.,  6  B.  &  S. 

(0)  Reg.  Y.  Great  TamKnUh  JJ.y  794  ;  Reg.  v.  W,  Riding  JJ,^  Id.  802. 

8  Q.  B.  D.  525  :  51  L.  J.  M.  C.  39.  **  Nothing  is  better  settled  than  this, 

(?)  ^g-  ▼•  MwgijT  ofDtaX,  45  L.  T.  that  a  party  aware  of  the  objectioD  of 

439 :  30  W.  R.  154.  interest  cannot  take  the  chance  of  a 

(9)  R,  T.  HandsUy^  8  Q.  B.  D.  388  :  decision  in  his  favoar,  and  afterwards 

51  L.  J.  H.  C.   137  ;  where  R.  v.  raise  the  objection."    Per  Cockburn, 

Oihbtm^  8  Id.  168,  was  disapproved.  C.J.,  6  B.  A  S.  802.     See  also  R,  v. 

Sed  aliier  if  the  justice  is  connected  Oreai  Yarmouth  J  J.,  8  Q.  B.  D.  525: 

with  the  prosecution  ;  R.  v.  Milledge,  51  L.  J.  M.  C.  39. 

4  Q.  B.  D.  332 :  48  L.  J.  M.  C.  139  ;  (a)  Reg.   v.   HeHfordskire  J  J.,   6 

R>  T.  X«,  9  Q.  B.  D.  394  ;  see  A.  7.  Q.    B.   758.     See   /?.   v.   Meyers,   1 

Huntingdifh,  4  Q.  B.  D.  522  \  R,y.  Q.  B.  D.  173  ;  Reg.  v.  London  County 

FarrmU^  20  Q.  B.  D.  58.  Council,  [1892]  1  Q.  B.  190  :  61  L.  J. 

(r)  Reg.  y.  Clieltenham  Cotmnrs.,  M.  C.  75. 
1  Q.    B.   467;   Wakefield  Board  of 
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proceedings  on  the  bill  (t) ;  for  ''  it  is  very  important  that 
no  magistrate,  who  is  interested  in  the  case  before  the 
Court,  should  interfere,  while  it  is  being  heard,  in  any  way 
that  may  create  a  suspicion  that  the  decision  is  influenced 
by  his  presence  or  interference  "  («)• 

The  mere  presence  on  the  bench,  however,  of  an  interested 
justice  during  part  of  the  hearing  of  a  case,  will  not  be 
deemed  sufficient  ground  for  setting  aside  an  order  of 
sessions  made  on  such  hearing,  if  it  be  shown  that  he  took 
no  part  in  the  hearing,  came  into  Court  for  a  different 
purpose,  and  in  no  way  influenced  the  decision  (x). 

Hobart,  C.J.,  is  reported  to  have  said  (y)  that ''  even  an 
Act  of  Parliament  made  against  natural  equity,  as  to  make 
a  man  a  judge  in  his  own  case,  is  void  in  itself ;  for  jura 
natura  sunt  immutahilia  and  they  are  leges  legum.^'  But 
although  it  is  contrary  to  the  general  rule  to  make  a  person 
judge  in  his  own  cause,  ''  the  legislature  can,  and  no  doubt 
in  a  proper  case  would,  depart  from  that  general  rule,**  and 
an  intention  to  do  so  being  clearly  ex]3ressed,  the  Courts 
give  effect  to  their  enactment  (2:).  And  if  a  particular 
relation  be  created  by  statute  between  A.  and  B.,  and  a 
duty  be  imposed  upon  A.  to  investigate  and  decide  upon 
charges  preferred  against  B.,  the  maxim  nemo  sibi  esse  judex 
vel  s^iis  jus  dicere  debet  would  not  apply  (a). 

Lastly,  there  is  no  ground  whatever  for  saying  that  the 
governor  of  a  colony  cannot  give  his  official  consent  to  a 

{t)  Reg.    V.   Upt/on  St.   Leonard: 8j  Orcrjecr*,  [1894]  1  Q.  B.  416  ;  ife^.  v. 

10  Q.  B.  827.     See  Esdaile  v.  Lxuvd,  Bolingfnvke,   [1898]    2  Q.    B.  347  : 

12  M.  &  W.  784.  62  L.  J.  M.  C.  180  ;  Beg.  v.  Hmley, 

(u)  Per    Wightman,    J.,   Beg.   v.  [1892]  1  Q.  B.  604  :  61  L.  J.  M.  C.  185. 

Suffolk  JJ.,  18  Q.  B.  416,  421.    See  The  40  Vict  c.  11,  enacts  that  no 

Beg.  V.  Surrey  JJ.y  21  L.  J.  M.  C.  195.  judge  of  the  superior  Courts  shall  be 

(.r)  Reg.  v.  London  JJ.,  18  Q.  B.  disqualified  from  acting  in  any  pro- 

421  (r).  ceeding  upon  the  ground  that  he  is  a 

{y)  Bay  v.  Savadge,  Hob.  85,  87,  ratepayer,  or  interested  in  a  rating 

cited  arg.  5  £xch.  671.  question. 

(2)  Per    Blackburn,    J.,     ATersey  (a)  Wildes   v.   Busadl,    L.   R.  1 

Docks    Trustees   v.  Gibbs,    L.    R.  1  C.  P.  722,  747 ;  Reg.  v.  Bp.  of  St. 

H.  L.  110.     See  Ex  p.  Workington  Albans,  9  Q.  B.  D.  464. 
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legislative  measnre  in  which  he  may  be  individually 
interested.  It  might  as  well  be  asserted  that  the  sovereign 
of  these  realms  could  not  give  assent  to  a  bill  in  Parliament 
in  which  the  sovereign  was  personally  concerned  "  (b). 


Actus  Curls  Nbminbm  gravabit.     (Jenk.  Cent.  118.) — An 
act  of  the  Court  ahaU  prejudice  no  man. 

This  maxim  "is  founded  upon  justice  and  good  sense; 
and  affords  a  safe  and  certain  guide  for  the  administration 
of  the  law"  (c).  In  virtue  of  it  where  a  case  stands*  over 
for  argument  from  term  to  term  on  account  of  the  multi- 
plicity of  business  in  the  Court,  or  for  judgment  from  the 
intricacy  of  the  question,  the  party  ought  not  to  be  pre- 
judiced by  that  delay,  but  should  be  allowed  to  enter  up  his 
judgment  retrospectively  to  meet  the  justice  of  the  case  (d) ; 
and,  therefore,  if  one  party  to  an  action  die  during  a  curia 
adrisari  vult,  judgment  may  be  entered  mine  pro  tunc,  for 
the  delay  is  the  act  of  the  Court,  and  therefore  neither 
party  should  suffer  for  it  (e) . 

In  a  case  involving  issues  both  of  law  and  fact,  the 
issues  of  fact  were  tried  in  August,  1848,  a  verdict  was 
found  for  the  plaintiff,  and  a  rule  for  a  new  trial  was 
discharged  in  Trinity  Term,  1844 ;  in  the  same  term  the 
demurrers  were  set  down  in  the  special  paper,  but  did  not 
oome  on  for  argument  until  May,  1845,  when  judgment  was 
given  upon  them  for  the  plaintiff.  The  plaintiff,  having 
died  in  March,  1845,  the  Court  made  absolute  a  rule  to 
enter  judgment  as  of  Trinity  Term,  1844  (/).    It  may  be 

(»)  FkiUipe  Y.  Eyre,  L.  R.  4  Q.  B.  v.   Andermm,   1   Taunt  884  ;  Jenk. 

*<4«  Cent    180.      See    Laninan    v.    Ld, 

[c)  Per  OttmweW,  J.,  12  C.  B.  415.  Avdley,  2  M.  &  W.  635  ;  Turner  v. 

(rf)  Per  Garrow,  B.,  1  Y.  A  J.  872.  Z.  di  S,  W.  R.  Co,,  L.  R.  17  Eq. 

W  (Sanber  v.  Wane,  1  Stra.  425  ;  561 ;  Ecrtyyd  v.  CmiUhard,  [1897]  2 

ifow  T.  Roberts,  8  a  B.  N.  S.  844  ;  Ch.  654 ;  R.  S.  C.  1883,  0.  XLL,  r.  3  ; 

?<rrind«l,  C.J.,  Harrison  r.  Hea-  0.  XVIL,  r.  1. 
*»^  6  Scott,  N.  R.  707  ;  Toulmin         (/)  Miles  v.  Bough,  8  D.  &  L.  105 ; 
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here  mentioned  that  the  power  of  the  (Tourt  to  enter  judg- 
ment nunc  pro  tunc  does  not  depend  upon  statute  (g).  It  is 
a  power  at  common  law,  and,  in  accordance  with  the  ancient 
practice  of  the  Court,  is  adopted  in  order  to  prevent 
prejudice  to  a  suitor  from  delay  occasioned  by  the  act  of 
the  Court  (A). 

Where,  however,  the  delay  is  not  attributable  to  the  act 
of  the  Court,  the  above  maxim  does  not  apply  (i). 

The  preceding  examples  will  probably  be  sufficient  to 
illustrate  the  general  doctrine,  which  is  equally  founded 
on  common  sense  and  on  authority,  that  the  act  of  a 
Court  of  law  shall  prejudice  no  man ;  and  in  conformity 
with  this  doctrine,  it  has  been  observed,  that,  as  long  as 
there  remains  a  necessity,  in  any  stage  of  the  proceedings 
in  an  action,  for  an  appeal  to  the  authority  of  the  Court, 
or  any  occasion  to  call  upon  it  to  exercise  its  jurisdiction, 
the  Court  has,  even  if  there  has  been  some  express  arrange- 
ment between  the  parties,  an  undoubted  right,  and  is, 
moreover,  bound  to  interfere,  if  it  perceives  that  its  own 
process  or  jurisdiction  is  about  to  be  used  for  purposes 
which  are  not  consistent  with  justice  (A:). 

Cases,  however,  have  occurred,  in  which  injury  was 
caused  by  the  act  of  a  legal  tribunal,  as  by  the  laches  or 
mistake  of  its  officer;  and  where,  notwithstanding  the 
maxim  as  to  actui  ctirUe,  the  injured  party  was  without 
redress  (Z). 


recognising  Lawrence  y.  Hodgson,  1 
Yo.  &  J.  368,  and  Brydges  v.  Smith, 
S  Bing.  29 ;  Miles  y.  Williams,  9 
<5.  B.  47. 

(g)  As  to  the  effect  of  17  Gar.  2, 
•c.  8,  and  15  &  16  Vict  c  76,  a.  139, 
«ee  Archbold's  Practice,  14th  ed.  1029. 

(h)  Evans  y.  Mees,  12  A.  &  £.  167  ; 
Miles  y.  Bough,  supra,  and  cases 
there  cited ;  Vaughan  y.  Wilson, 
A  B.  N.  C.  116  ;  Green  y.  Cobden, 
4  Rcott,  486. 

(0  Freetnan  y.  Tranah,  12  C.  B. 


406  ;  recognised  in  ffealheole  y.  Wing, 
11  Ex.  358;  Fishmongers'  Co,  v. 
Robertson,  3  C.  B.  970. 

{k)  Wade  y.  Simeon,  13  M.  k  W. 
647  ;  Thomson  r.  Harding,  3  C.  B. 
N.  S.  254  ;  Sherbom  y.  Ld,  Hunting- 
toufer,  13  Id.  742  ;  Bums  v.  Chapman, 
5  Id.  481,  492. 

{I)  See  Grace  y.  Clinch,  4  Q.  B. 
606  ;  Leech  r.  Lamb,  11  Ex.  487 ; 
Re  LlanbeUig  and  Llandyfrydog, 
15  L.  J.  M.  C.  92.  In  Wvnn  y. 
Nicholson,  7  C.   B.    824,    howeyer, 
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Lastly,  it  is  the  dnty  of  a  judge  to  try  the  causes  set 
down  for  trial  before  him,  and  yet,  if  he  refused  to  hold 
his  Court,  although  there  might  be  a  complaint  in  Parlia- 
ment respecting  his  conduct,  no  action  would  lie  against 
him  (m).  So,  in  the  case  of  a  petition  to  the  Grown  to 
establish  a  peerage,  if,  in  consequence  of  the  absence  of 
peers,  a  committee  for  privileges  could  not  be  held,  the 
claimant,  although  necessarily  put  to  great  expense,  and 
perhaps  exposed  to  the  loss  of  his  peerage  by  death  of 
witnesses,  would  be  wholly  without  redress  (n).  In  the 
above  and  other  similar  cases  a  wrong  might  be  inflicted 
by  a  judicial  tribunal,  for  which  the  law  could  supply  no 
remedy. 


Actus  Leois   Nemini  est   damnosus.     (2  Itist.  287.) — An 
act  in  law  shall  prejudice  no  man  (o). 

A  distinction  has  often  been  drawn,  in  accordance  with 
this  maxim,  between  the  act  of  the  law  and  the  act  of  a 
party.  Thus,  where  an  advowson  is  owned  by  two  patrons 
with  the  right  to  present  in  turn,  the  one  loses  his  turn  if 
he  submit  to  a  presentation  usurped  by  the  other,  or  by  a 
stranger;  but  his  turn  is  merely  postponed  to  the  next 
vacancy,  if  the  Crown,  having  emptied  the  living,  refill  it 
by  virtue  of  the  prerogative  ;  for  this,  being  the  act  of  the 
law,  neininifacit  injuriam  (p).  Again,  in  the  case  of  a  lease 
with  a  condition  for  re-entry,  the  condition  being  entire 
was  not  apportionable,  at  common  law  (g),  upon  the  rever- 
sion becoming  severed  by  the  act  of  the  lessor  ;  yet  it  was 

Coltman,  J.,    remarked   that    *'no  (n)  Arg.  9  01.  k  F.  276. 

^oobt,  the  Court  wiU   correct   the  (o)  6  Rep.  68. 

Qutake  of   its    owd    officer."     See  {p)  Keen  v.  Denny,  [1894]  3  Ch. 

mika  Y.  Perks,  5  M.  k  Gr.  376 ;  169  :  64  L.  J.  Ch.  65  ;   Calland  v. 

-Voser  T.    Wade,    1   B,    &    S.   728  ;  Troward,  2  H.  Bl.  324  ;  3  R.  R.  389  ; 

Morgan  v.  Morris,  3  Macq.  Sc.  App.  Orocera*  Co,  v.  Archhp.  of  Canterbury, 

Cm.  328;  R.  S.  C.  1883, 0,  XXVIII.,  2  W.  Bl.  769  ;  Co.  Litt.  379  a. 

'•  n.  {q)  See  44  &  45  Vict.  c.  41,  s.  12  ; 

{'*1    Ante,  pp.  67  et  seq,  22  k  23  Vict.  c.  35,  s.  8. 
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apportionable,  if  the  severance  arose  by  act  of  law(r). 
Similarly,  an  involuntary  assignment  by  operation  or  com- 
pulsion of  law  is  no  breach  of  a  covenant  or  condition  in 
a  lease  against  assignment  (s). 

If  a  person  abuse  an  authority  given  by  the  law,  he 
becomes  a  trespasser  ab  initio,  as  if  he  had  never  had  that 
authority ;  which  is  not  the  case  where  an  authority  given 
by  a  party  is  abused  (t)  ;  and  this  distinction  has  been 
ascribed  to  the  principle  that  the  law  wrongs  no  man: 
actus  legis  neminifacit  injimam  (w). 


EiCECUTio  Juris  non  habet  Injuriam.  (2  Inst.  482.)— 
Legal  process,  if  regtdar,  does  not  afford  a  cause  of 
actum. 

It  was  a  rule  of  the  Boman  law,  as  it  is  of  our  own,  that 
if  an  action  be  brought  in  a  Court  which  has  jurisdiction 
upon  insu£Bcient  grounds  or  against  the  wrong  party,  no 
injury  is  thereby  done  for  which  an  action  can  be  main- 
tained— Is  qui  jure  publico  utiter  non  Hdetur  injuria  faciend4t 
causd  hoc  facer e,  juris  enim  executio  non  habet  injuriam  {x)  ; 
and  nullns  videtur  dolofacere  qui  suojure  utitur  (y),  he  is  not 


(r)  Co.  Litt.  215  a ;  l>umpor'a 
ease,  4  Rep.  120  b. 

(«)  Doe  V.  Carter,  4  B.  R.  586 ;  8 
T.  R.  57,  301  (execution) ;  Doe  v. 
Smith,  15  R.  R.  660;  5  Taunt. 
795  (bankruptcy) ;  Baily  v.  De  Ores- 
pigny,  L.  R.  4  Q.  B.  180  (exercise  of 
statutory  powers). 

(t)  Six  Carpenters*  Case,  8  Rep. 
290.  For  certain  statutory  modifica- 
tions of  the  rule,  see  notes  to  S.  C, 
1  Sm.  L.  C. 

(tt)  Bac.  Abr.  Trespass  (B.).  For 
other  examples  of  the  maxim,  see 
Afilbouni  v.  Ewart,  5  T.  R.  381,  885 ; 
Nadin  v.   BaUie,   5    East,    146;    1 


Prest  Abs.  of  Tit  846. 

(x)  D.  47,  10,  18,  s.   1  ;  Hohtrt» 
266:  11  Q.  B.  D.  690. 

(y)  D.  50,  17,  56. 

In  connection  with  this  nile  may 
be  noticed  the  following  cases: -If 
an  individual  prefer  a  complaint  to  a 
magistrate  and  procure  a  warrant  ti> 
be  granted  upon  which  the  accused 
is  taken  into  custody,  the  complainant 
is  not  liable  in  trespass  for  the  im- 
prisonment, even  though  the  magis- 
trate had  no  jurisdiction  ;  Broum  v. 
Chapman,  6  C.  B.  86.^  376.  Oii» 
who  mistakenly  prefers  a  chaiice 
against  another  before  a  magistrate 
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ia  be  esteemed  a  wrongdoer  who  merely  avails  himself  of 
his  legal  rights.  This  is  the  primary  meaning  of  the 
maxim.  On  the  other  hand,  if  an  individual,  onder  colour 
«f  the  law,  does  an  ill^al  act,  or  if  he  abases  the  proceas  of 
the  Conrt  to  make  it  an  instmrnent  of  oppression  or  extortion, 
this  is  a  fraad  upon  the  law,  by  the  commission  of  which 
liability  will  be  ineurred  (z).  In  this,  which  is  obviously  a 
<iifferent  sense,  the  leading  maxim  has  aleo  been  applied. 

In  a  leading  case  (a),  illustrative  of  this  latter  proposition, 
the  facts  were  as  follows : — A  ca.  sa.  was  sued  out  ^^nst 
the  Cooutess  of  Buttand,  bat  the  officers  entrusted  with  the 
execution  of  the  sheriff's  warrant  feaiing  a  rescue,  the 
plaintiff  was  advised  to  enter  a  feigned  action  in  London, 
according  to  the  custom,  against  the  countess,  to  arrest  her 
thereupon,  and  then  to  take  her  body  in  execution  on  the 
«(i.  sa.  In  pursuance  of  this  advice,  the  Countess  was 
arrested  and  taken  to  the  Compter,  "and  at  the  door 
thereof  the  sheriff  came,  and  carried  the  countess  to  his 
house,  where  she  remained  seven  or  eight  days,  tilt  she  paid 
tiie  debt."  It  was  held,  however,  that  the  arrest  was  not 
made  by  force  of  the  writ  of  execution,  and  was,  therefore, 
Ulega.] ;  "  and  the  entering  of  such  feigned  action  was  utterly 

vUl  uat  be  liablo  iu  tnspais  Tor  a  toaintaiu  an  sctiau  of  treapaaa  against 

nmuul  judicially  onlered  by  him  ;  the  plaintiff  and  his  attorney;  Srouti 

Loct  T.  AiHIoit,   12  Q.  B.  871.     See  v.  Hodgkinton,  4  H.  &  K  71S.     See 

alao  Frtrgard  T.  Bama,  7  Ei.  827.  OMing  v.  Eyre,  10  C.  B.  II.  S.  S9,i ; 

XoT  is  *D  execntion  cmlitur  liable  Hafftr  v.  Allen,  L.  H.  2  Ex.  15. 

to  a  panon  whose  goods  have  been  (i)  SeejKr  PoUock,  C.B.,  Smitk  v. 

▼nngfoll;  Uk«Q   in    eiecntion   for  ilmOeith,  IS  M,  &  AV.  439 ;  cf.  per 

damige  tnitaiued  by  thsir  mlc  onder  Ld.  Watson,  HSSS]  A.  C.  731,  732. 

an    iutetpleader    order;    WaOctr   t.  "The  Court   haa   a    general  soper- 

Olding,  1  H.  &  C.  621.     The  above  intending  power  to  prarent  its  proc«sa 

4nd  liinilar  cases  seem  referable  to  from  being  lued  for  the  purpoie  of 

the  rale,  nuUui  tidetur  A/lo  faeen  oppression  and  iujoitice ; "  per  Jervis, 

fHiV'KKMM  MOar.  C.J.,  Wm  v.  AilMl>4,  14  C.  B.  407. 

On  the  other  hand,  a  defendant  See  AUt^ae  v.  Reg.,  5  E.  A  B.  399 ; 

who  ns  taken  in  execndon  under  a  jlPOregor  v.  BarreU,  B  C.  B.  202. 

•a.  n.  iaaned  on  a  jodgmeot  for  less  (n)  CoiMteu  of  RiUlaiiiTf  out,   0 

than  £20,  without  the  order  of  the  Rep.  E3. 
jixlp  who    tried   the    onse,   could 


102  THE   MODE   OF   ADMINI8TEBINO  JUSTICE. 

condemned  by  the  whole  Coart,  for,  by  colour  of  law  and 
jaatice,  they,  by  puch  feigned  means,  do  against  law  and 
justice,  and  so  make  law  and  justice  the  author  and  cause 
of  wrong  and  injustice." 

Again,  in  Hiwper  v.  iMne  (b)  it  was  held  in  accordance 
with  the  spirit  of  the  maxim  under  our  notice,  that  if  the 
sheriff,  having  in  his  hands  two  writs  of  ca.  »a.,  the  one 
valid  and  the  other  invalid,  arrest  on  the  latter  alone,  he 
cannot  justify  the  arrest  under  the  valid  writ  Nor  can  the 
sheriff,  whilst  a  person  is  unlawfully  in  his  custody  by 
virtue  of  an  arrest  on  an  invalid  writ,  arrest  that  person  on 
a  good  writ :  ''  to  allow  the  sheriff  to  make  such  an  arrest 
while  the  party  is  unlawfully  confined  by  him,  would  be  to 
permit  him  to  profit  by  his  own  wrong  (c)  and  therefore 
cannot  be  tolerated  "  (cO- 

We  shall  hereafter  (e)  have  occasion  to  consider  the 
general  doctrine  respecting  the  right  to  recover  money  paid 
under  compulsion.  We  may,  however,  here  observe  that, 
where  compulsion  consists  in  an  illegal  restraint  of  liberty, 
a  contract  entered  into  by  reason  thereof  is  voidable.  If  a 
man  is  under  duress  of  imprisonment,  or  if,  the  imprison- 
ment being  lawful,  he  is  subjected  to  illegal  force  and 
privation,  and  in  order  to  obtain  his  liberty,  or  to  avoid 
such  illegal  hardship,  he  enters  into  a  contract,  he  may 
allege  this  duress  in  avoidance  of  the  contract;  but  an 
imprisonment  is  not  sufficient  duress  to  avoid  a  contract 
obtained  through  the  medium  of  its  coercion,  if  the  party 
was  in  proper  custody  under  the  regular  process  of  a 
Court  of  competent  jurisdiction ;  and  this  distinction 
results  from  the  rule  of  law,  executio  jinis  non  habet 
injiuiam  (/). 

{b)  6  H.  L.  Cas.  443.  (/)  2  Inst.  482  ;  Sitfni^  v.  Lioyd, 

(c)  Post,  Chap.  v.  Cro.  Eliz.  646;  Anofu,  1  Lev.  68; 

(d)  Per  Ld.  Cranworth,  6  H.  L.       WcUerer  v.  Freeman,  Hobart,  266 ; 
Cas.  551.  /?.  V.    Southerimi,  6  East,   140 ;   S 

(«)  See  the  maxim,  voleiiti  runi  fU      R  R.   428  ;  Anon. ,  Alejii,  R.  92 ; 
injuria,  post,  Chap.  V.  2  Roll.  R.  801. 
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Farther,  although,  as  elsewhere  stated,  an  action  will  not 
lie  to  recover  damages  for  the  inconvenience  occasioned  to 
a  party  who  had  been  sued  by  another  without  reasonable 
or  sofScient  cause  (^),  yet,  if  the  proceedings  in  the  action 
were  against  A.,  and  a  writ  of  execution  is  issued  by 
mistake  against  the  goods  of  B.,  trespass  will  clearly  lie, 
at  suit  of  the  latter,  against  the  execution  creditor  (h),  or 
against  his  attorney,  who  issued  execution  (i) ;  and  where 
an  attorney  deliberately  directs  the  execution  of  a  warrant, 
he,  by  so  doing,  takes  upon  himself  the  chance  of  all 
consequences,  and  will  be  liable  in  trespass  if  it  prove 
bad  (X:).  In  cases  similar  to  the  above,  however,  the  maxim 
as  to  executio  jurin  is  applicable,  if  at  all,  only  in  the 
secondary  sense  above  noticed;  because  the  proceedings 
actually  taken  are  not  sanctioned  by  the  law,  and  therefore 
the  party  taking  them,  although  acting  under  the  colour  of 
legal  process,  is  not  protected. 


Ik  FicnoNE  Juris  semper  ^Equitas  bxistit*     (11   KejK 
51.) — Kqu'ity  is  the  life  of  a  legal  fiction  (Z). 

The  meaning  of  fiction  in  English  law  is  not  easily 
defined.  Fictio,  in  the  Boman  system,  was  a  technical  form 
of  pleading,  a  false  averment  by  one  party  which  the  oth^r 
was  not  allowed  to  traverse  ;  ex.  gr.^  that  a  peregrinvs  was 
a  Boman  citizen  (m).  It  is,  therefore,  defined  by  commen- 
tators  as   nihil  alind   quam  legin  adversus  veritatem  in  re 

iff)  Per  Rolfe,  K,  11  M.  k  W.  756  ;  D.  &  L.  371 ;  Dimmack  v.  BovUey, 

tnd  cases  cited  under  the  maxim  uln  2  C.  B.  N.  S.  542. 
jus,  ibi  remediunif  post.  Chap.  V.  (i)  Datfies  v.  JenkinSf  II  hi,  k  W. 

(A)  Jarmain  v.   Hooper,  7  Scott,  745 ;  Howies  t.  Senior,  8  Q.  B.  677, 

K.   R.   66S ;  WalUy  v.  M*Connell,  and  cases  there  cited. 
IS  Q.  B.  903  ;  see  Biseley  v.  Bylf,  {k)  Green  v.  Elji^,  5  Q.  B.  99. 

11  M.  k  W.  16  ;  Collett  v.  FosUr,  (/)  8  Bl.  Com.  43  ;  Co.  Litt.  150  a; 

2  H.  4  N.  856;  Churchill  r.  Siggers,  10  Rep.  40  a  ;  11  Rep.  r.(»  a. 
8  E.  It  B.  929  ;  Rorrt  v.  Ijewi%  5  (»i)  Mayuc,  Ancient  \a\\\  Ch.  2. 
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po88ibili  ex  jtistd  causa  dispositio  (n).  The  strict  meaning 
of  fiction  in  English  jurisprudence  is  closely  allied  to 
prasumptio  juris  et  dejure^  or  irrebuttable  presumption  of 
law.  There  is,  however,  this  difference,  that  a  presumption 
of  law  dejnre  assumes  a  fact  which  mayor  may  not  be  true, 
but  which  is  probably  true ;  while  in  fiction  the  falsehood  of 
the  assumption  is  understood  and  avowed  (o).  Super  /also 
c't  certo  fingitur^  super  incerto  et  verojure  sumitur.  Thus  the 
presumption  that  a  child  under  seven  is  doli  incapax  is 
probably  true,  but  the  ^tion  was  almost  certainly  false  that 
the  plaintiff  in  former  times  suing  in  the  (Tourt  of  Exchequer 
was  an  accountant  to  the  Grown  (p),  and  avowedly  so  that  a 
contract  made  on  the  high  seas  had  been  made  at  the  Boyal 
Exchange  in  London  (q).  The  object  of  fiction  will  be 
apparent  if  it  be  considered  that  every  decision  of  a  Court  of 
justice  involves  a  syllogism,  of  which  the  major  premiss 
is  a  general  proposition  of  law,  the  minor  is  supported  by 
the  facts  of  the  particular  case,  and  the  conclusion  is  the 
decision  of  the  Court.  In  the  infancy  of  jurisprudence 
propositions  of  law  were  rigid,  unbending  rules,  which 
lawyers  were  loth  to  qualify  or  weaken  by  exceptions.  In 
order  to  arrive  at  that  conclusion  to  the  syllogism  which 
justice  obviously  demanded,  the  major  premiss  was  not 
touched,  but  by  a  fiction  of  law  something  was  assumed  in 
the  mifior  which  was  avowedly  not  true.  An  examination 
of  the  older  cases  seems  to  show  that  fiction  originally 
operated  by  an  averment  in  the  record,  which,  although 
known  to  be  false,  was  for  the  purpose  of  doing  substantial 
justice  assumed  to  be  true.  It  must,  however,  be  remarked 
that  fiction  is  frequently  employed  in  a  less  accurate  sense 
to  include  the  extension  by  Courts  of  equity  of  rules  of 
law  (r).     The  modification  of  pleading  in  modem  times  has 

(n)  Gothofred  ad  Dig.  lib.  22,  tit.  p.  2i. 

8,  8.  3  ;  Sheffield  v.  Baddiffe,  2  Rol.  {p)  3  BI.  Com.  46. 

R.  502 ;   Palm.  354  ;   Finch,  C.  L.  {q)  3  BL  Com.  107;  4  Inst  134. 

Bk.  1,  c.  5.  (r)  The  doctrine  that  "money  to 

(o)  Best  on  Presumptions  of  Law,  be  laid  out  in  land  is  to  be  treated  as 
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tended  to  diminish  the  operation  of  fiction  strictly  so  called, 
although  the  effect  of  its  former  prevalence  is  probably 
ineradicable.     The  tendency  to  set  ont  with  truth  and  detail 
the  actual  facts  of  a  case  is  incompatible  with  the  use  of 
fictitious  averments,  which  are  no  longer  necessary,  when 
the  rules  of  law  are  themselves  modified  and  developed  so 
as  to  meet  the  ends  of  justice.    The  analogy  between  fiction 
and  presumption  juris  et  de  jure  has  been  already  noticed. 
It  may  here  be  added,  that  while  the  latter  may  never  be 
rebutted,  and  are  absolute  propositions  of  the  law  ;  of  fiction, 
it  has  been  said,  "  although  it  shall  never  be  contradicted 
so  as  to  defeat  the  ends  for  which  it  was  invented,  for  every 
other  pnrpose  it  may  be  contradicted  "  (s).    It  is  not  to  be 
need  at  all,  except  ''  ad  conciliandam  (eqxdtatem  cum  ratiotie 
H  subtilitate  juris  "(f).     Since  equity  is  the  life  of  legal 
fiction,   where    substantial   justice    does    not  require  its 
interference,  still  more  where  it  would  suffer  from  its  opera- 
tion, fiction  has  no  place  (u).    Fictions,  therefore,  are  only 
to  be  made  for  necessity,  and  to  avoid  mischief  (x)^  and 
must  never  be  allowed  to  work  prejudice  or  injury  to  an 
innocent    party  (y).      Fictio    legis   neminem  Uedit,   neniini 
-optratur  damnum  vel  injunum  {z). 

The  following  examples  must  suffice  to  illustrate  the  rule  Examples. 
'Hhich  we  have  been  discussing.     If  a  man  disseise  me. 


land,"  long  esUblished  in  Courts  of 
-equity,  "is  in  tmth  a  mere  fiction;" 
see  per  Kelly,  C.B.,  Be  De  Lancey, 
U  R.  4  Ex.  858  ;  S.  C,  5  Id.  102. 
•^  the  doctrine  that  a  deed  executing 
a  power  refers  back  to  the  instrument 
'Creating  the  power,  so  that  the 
appointee  takes  under  him  who 
<xeatad  the  power,  and  not  under  him 
who  executes  it,  has  been  called  a 
•fietion  ;  and  so  it  was  considered  in 
BtrileU  v.  Jlameden,  1  Keb.  570. 
•See  also  per  Ld.  Hardwicke,  Duke  of 
MmrUmnmgh  y.  Ld.  Gvdolphin,  2  Ves. 
Sen.  78,  who  explains    the  above 


proposition  ;  CUre's  ea$e^  6  Rep.  17. 

(«)  Moslyn  V.  Fabrigaa,  per  Ld. 
Mansfield,  Cowp.  177 ;  per  Bramwell, 
B.,  A.'G^  y,  Kent,  1  H.  &  G.  28. 

(0  Soct.  ad  Pand.  22, 3,  Voct  n.  19. 

(u)  Johiison  Y.  Smith,  2  Burr.  962, 
per  lid.  Mansfield ;  and  see  10  Rep. 
40,  89. 

(x)  3  Rep.  SO  a,  BtUler  and  Baker's 
ease, 

{y)  Ibid.  29  b ;  11  Rep.  61  a ;  18 
Rep.  21  a. 

{z)  2  Rol.  R.  502  ;  Palmer,  354 ; 
also  3  Rep.  86  a. 
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and  daring  the  disseisin  cut  down  the  trees  growing  upon 
the  land,  and  afterwards  I  re-enter,  I  shall  have  an  action 
of  trespass  against  him,  for  after  my  regress  the  law,  as 
against  the  disseisor  and  his  servants,  supposes  the  free- 
hold always  to  have  continued  in  me ;  but  if  my  disseisor 
makes  a  feoffinent  in  fee,  gift  in  tail,  or  lease  for  life  or 
years,  and  afterwards  I  re-enter,  I  shall  not  have  trespass 
against  those  who  came  in  by  title ;  for  this  fiction  of  the 
law,  that  the  freehold  always  continued  in  me,  is  moulded 
to  meet  the  ends  of  justice,  and  shall  not,  therefore,  have 
relation  to  make  him  who  comes  in  by  title  a  wrongdoer, 
but  in  this  case  I  shall  recover  all  the  mesne  profits  against 
my  disseisor  (a).  It  has  also  been  held  {b),  that,  though  the 
customary  heir  of  a  copyhold  cannot  maintain  trespass 
without  entry,  there  is  after  entry  a  relation  back  to  the 
time  of  accruing  of  the  legal  right  to  enter,  so  as  to  support 
an  action  for  trespasses  committed  before  such  entry ;  this 
relation  being  **  created  by  law  for  the  purpose  of  preventing 
wrong  from  being  dispunishable,  upon  the  same  principle 
on  which  the  law  has  given  it  in  other  cases." 

Again,  although  for  some  purposes  the  whole  assizes  are 
to  be  considered  as  one  legal  day,  "  the  Court  is  bound,  if 
required  for  the  purpose  of  doing  substantial  justice,  to 
take  notice  that  such  legal  day  consists  of  several  natural 
days,  or  even  of  a  fraction  of  a  day."  Evidence  was  there- 
fore admitted  to  show  that  an  assignment  of  his  goods  by 
a  felon  bond  fide  made  for  a  good  consideration  after  the 
commission  day  of  the  assizes,  was  in  truth  made  before 
the  day  on  which  he  was  tried  and  convicted,  and,  on 
proof  of  buch  fact,  the  property  was  held  to  pass  by  the 
assignment  (c). 

{a)  Liford'8    case,    11     Rop.    51;  44,58,59.     ?^ee  Reg,  y.  Edwards,  Kn^ 

Hob«rt,  98,  cited  by  Coleridge,  J.,  Wright  v.  Milh,  cited  anU^  p.  56, 

Oarland  v.  Carlish,  4  CI.  &  F.  710.  and    the    maxim    de   minimU    «<m 

(6)  BameU  v.  Earl  of  OuiM/ord,  cxtrat  lex,  post.     There  was  formerly 

11  Ex.  19,  38.            ■  an  analogous  fiction  relating  to  jndg- 

(c)  Whitaker  v.  Wishey,  12  C.  B.  ments,  LifUlrfon  v.  Cross,  3  B.  &  C. 
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Where  it  appeared  that  the  writ  was  issued  on  the 
2Dd  of  Jaly,  and  on  the  same  day,  but  before  the  issuing 
of  the  writ,  the  cause  of  action  arose,  it  was  argued,  on 
demurrer,  that  the  issuing  of  the  writ  of  summons  being  a 
judicial  act,  must  be  considered  as  having  taken  place,  at 
the  earliest  moment  of  the  day,  and  therefore  before  the 
cause  of  action  accrued.  It  was  held,  however,  that  the 
Court  could  take  cognizance  of  the  fact,  that  the  writ  did 
not  issue  until  after  the  act  had  been  committed  for  which 
the  penalty  was  sought  to  be  recovered  (d). 

Still  less  will  a  legal  fiction  be  raised  so  as  to  operate 
to  the  detriment  of  any  person,  as  in  destruction  of  a  lawful 
vested  estate,  for  Jictio  legis  inique  operatur  alicui  damnum 
velinjwrianiie).  The  law  does  not  love  that  rights  should 
be  destroyed,  but,  on  the  contrary,  for  the  supporting  of 
them  invents  notions  and  fictions  (/).  And  the  maxim  in 
fictione  juris  subsistit  aquitas  is  often  applied  by  our  Courts 
for  the  attainment  of  substantial  justice,  and  to  prevent 
the  failure  of  right  (g).  "  Fictions  of  law,"  as  observed  by 
Lord  Mansfield,  ''hold  only  in  respect  of  the  ends  and 
purposes  for  which  they  were  invented.  When  they  are 
urged  to  an  intent  and  purpose  not  within  the  reason 
and  policy  of  the  fiction,  the  other  party  may  show 
the  truth  "(fc). 

817,  825  ;  27  R.  R.  870  ;  but  now  see  (/)  Per  Gould,  J.,  Cage  v.  Aetwi, 

R  S.  C.  1883,  0.  XLL,  r.  8.  1  Ld.  Raym.  616,  517. 

[d)  Clarke  r,  Bradlaufih^  8  Q.  B.  {g)  Low  v.  LUtU,  17  Johnson,  11. 
D.  68.  (U.S.),  848. 

(e)  8  Bep.  S6 ;  per  Cur.,  Waring  v.  {h)  Morris  v.  Fiigh,  8  Burr.  1243. 
Ikidntni,  Gilb.  Eq.  B.  223. 
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CuRSTJB  CuBUE    EST    Lex    Curue.     (8    Bulst.    58.) — The 
practice  of  the  Court  is  the  law  of  the  Court  (t)  • 

"Every  Court  is  the  guardian  of  its  own  records  and 
master  of  its  own  practice  "  (k) ;  and  where  a  practice  has 
existed  it  is  convenient,  except  in  cases  of  extreme  urgency 
and  necessity  (Q,  to  adhere  to  it,  because  it  is  the  practice, 
even  though  no  re'ason  can  be  assigned  for  it  {m) ;  for 
an  inveterate  practice  in  the  law  generally  stands  upon 
principles  that  are  founded  in  justice  and  convenience  (n). 
Hence,  if  any  necessary  proceeding  in  an  action  be  informal, 
or  be  not  done  within  the  time  limited  for  it,  or  in  the 
manner  prescribed  by  the  practice  of  the  Court,  it  may 
sometimes  be  set  aside  for  irregularity,  for  via  trita  via 
tnta  {o) ;  and  the  Courts  of  law  will  not  sanction  a 
speculative  novelty  without  the  warrant  of  any  principle, 
precedent,  or  authority  (p). 

It  has  been  remarked,  moreover,  that  there  is  a  material 
diBtinction  between  things  required  to  be  done  by  the 
common  or  statute  law  of  the  land,  and  things  required 


(0  "  It  was  a  common  expression 
of  the  late  Chief  Justice  Tindal,  that 
the  course  of  the  Court  is  the  practice 
of  the  Court;"  per  Ci*essAvell,  J., 
Freeman  v.  Tranah,  12  C.  B.  414. 

*'  The  power  of  each  Court  over  its 
own  process  is  unlimited ;  it  is  a 
power  incident  to  all  Courts,  inferior 
as  well  as  superior  ;  were  it  not  so, 
the  Court  would  he  oblige<l  to  sit  still 
and  see  its  own  process  abused  for  the 
pur^rase  of  injustice.  '*  Per  Aldersoii, 
B.,  Cocker  v.  Temped,  7  M.  &  W. 
502,  cited,  per  Willes,  J.,  Stammers  v. 
Hughes,  18  C.  B.  536. 

{k)  Per  Tindal,  C.J.,  Scalea  v. 
Cheese,  12  M.  ft  W.  687  ;  Gregory  v. 
Duke  of  Brunswick,  2  H.  L.  Cas.  415  ; 
Mellish  y.  Richardson,  36  R.  R.  Ill ; 
1  CI.  &  F.  221,  cited  Nexcton  v.  Boodle, 


9  C.  B.  529 ;  per  Alderson,  R,  Ex 
p.  Story,  8  Ex.  199 ;  Jackson  r. 
Galloway,  1  C.  B.  280 ;  Reg.  v. 
DenbighthireJJ.,  15  L.  J.  Q.  B.  385 ; 
per  Ld.  Wynford,  Ferrier  v.  Howden, 
4  CL  ft  F.  32.  But  see  Fleming  ▼. 
Dunlop,  7  CI.  ft  F.  43. 

{I)  See,  for  instance,  Finney  t. 
Beesley,  17  Q.  B.  86. 

{m)  PerlA.  Ellen  borough,  Bofrillr, 

Wood,  2  M.  ft  S.  25  :  15  East,  226  ; 

per  Ld.  Campbell,  Edwardsv.  Martyn, 

21  L.  J.  Q.  B.  88 ;  S.  C,  17  Q.  B.  693. 

(n)  Per  Ld.  Eldon,  Buck,  279. 
See  per  Ld.  Abinger,  Jacobs  v.  Jjay- 
bom,  11  M.  ft  W.  690. 

(o)  Wood  V.  Hurd,  8  B.  N.  C.  45  : 

10  Rep.  142. 

{p)  See  Judgm.,  Ex  p.  ToUerton 
Overseers,  3  Q.  B.  799. 
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to  be  done  by  the  rules  and  practice  of  the  Court.  Any- 
thing required  to  be  done  by  the  law  of  the  land  must  be 
noticed  by  a  Court  of  appellate  jurisdiction,  but  such  a 
Court  does  not  of  necessity  regard  the  practice  of  an  inferior 
one  (q).  In  matters  of  procedure  and  practice,  as  in  matters 
of  discretion,  the  practice  of  the  House  of  Lords  has  been 
not  to  interfere  with  the  decisions  of  Courts  below,  unless 
perfectly  satisfied  that  thej'  are  based  upon  erroneous 
principles  (r). 

Lastly,  even  where  the  course  of  practice  in  criminal 
law  has  been  unfavourable  to  the  accused,  and  contrary 
to  principles  of  justice  and  humanity,  it  has  been  held  that 
sach  practice  constitutes  the  law,  and  cannot  be  altered 
without  the  authority  of  Parliament  (a). 


Consensus  tollit  Ekrorem.  (2  Inst^  123.) — The  acquies- 
cence of  a  imrty  who  might  take  advantage  of  an  en^or 
obviates  its  effect. 

In  accordance  with  this  rule,  if  the  venue  in  an  action 
is  laid  in  the  wrong  place,  and  this  is  done  per  assensum 
partium,  with  the  consent  of  both  parties,  and  so  entered 
of  record,  it  shall  stand  (0  ;  and  where,  by  consent  of  both 
plaintiff  and  defendant,  the  venue  was  laid  in  London,  it 
was  held,  that  no  objection  could  afterwards  be  taken  to 
the  venue,  notwithstanding  it  ought,  under  a  particular 
Act,  to  have  been  laid  in  Surrey,  for  consensus  tollit 
errorem{u).      Consent    cannot,    however    (unless    by  the 

(q)  Per    Holroyd,   J.,   Sandmi  v.  {t)  Fineux  v.  Bovcnden^  Cro.  Eliz. 

/Vvctor,  7  B.  &  C.  806 ;  cited  arg.,  664  ;  Co.  Litt.  126  n,  and  Mr.  Har- 

11  M.  t  W.  455.  grave's  note  (1) ;  5  Rep.  87  ;  Dyer, 

(r)  Per\A.^\hometCo\Danx.I>uke  867.     See  Crow  v.  Edwards^  Hob.  5, 
ofBvedeughj  2  App.  Cas.  344,  847.  («)  Purnival  v.  Stringer ^  1  B.  N. 

(*)  Per  Manic,  J.,  8  Scott,  N.  1?.,  C.  68. 
5»,  600. 


110 


THE    MODE   OF   ADMINISTERING  JUSTICE. 


Doctrine  of 
waiver. 


Pleading. 


express  words  of  a  statute),  give  jari&diction  {x),  for  mere 
nullity  cannot  be  waived. 

On  the  maxim  under  consideration  depends  also  the 
important  doctrine  of  waiver,  that  is,  the  passing  by  of  a 
thing  (y) ;  a  doctrine  which  is  of  wide  application  both  in 
the  science  of  pleading  and  in  those  practical  proceedings 
which  are  to  be  observed  in  the  progress  of  a  cause  from 
the  first  issuing  of  the  writ  to  the  ultimate  signing  of 
judgment  and  execution. 

With  reference  to  pleading,  however,  the  rule,  that  an 
error  will  be  cured  by  the  waiver  of  the  opposite  party, 
must  be  taken  with  considerable  limitation ;  a  mere  mistake 
in  form  is  now  of  little  moment,  but  in  the  time  of  Lord 
Holt  such  an  error  might  have  defeated  a  substantial  case, 
and  was  condoned  if  the  other  party  pleaded  over  to  it  {2). 
The  effect  of  a  demurrer  was  to  admit  the  truth  of  all 
matters  which  were  sufficiently  stated  in  the  pleading 
demurred  to,  a  result  which  might  be  obviated  by  obtain- 
ing leave  to  plead  and  demur  to  the  same  matter.  The 
equivalent  of  which  can  now  be  attained  without  leave  by 
raising  the  point  of  law  upon  the  pleadings  (a).  By  plead- 
ing over,  however,  a  party  was  not  formerly  considered 
to  waive  his  right  subsequently  to  take  any  substantial 
objection  in  law  to  the  pleading  of  the  other  side.  It  is 
conceived  that,  under  the  system  introduced  by  the  Bules 
of  1888  (6),  this  must  still  be  the  case.  For  the  judgment 
of  the  Court  must  ultimately  be  based  upon  and  consistent 
with  the  record,  and  cannot  give  to  a  party  that  to  which, 
upon  his  own  showing,  he  is  not  in  law  entitled.     It  must 


{x)  SeoAudrewes  v.  EllioUf  6  E.  & 
B.  338  (recognised  in  Tyemuin  v. 
Smith,  lb.  719,  724) ;  Laicrente  v, 
WUoock,  11  A.  k  E.  941 ;  VantnUart 
V.  TayUn',  4  E.  &  B.  910,  912  ;  BHtM 
iroffonCo,  V.  Gray,  [1896]  1  Q.  B.  35. 

(y)  Tumi.  Law.  Diet  tit.  Waiver, 
See  Earl  of  Damley  v.  L.  C.  <(r  D, 
R.  Co.,  L.  R.  2  H.  Ji.  43  ;  Jlamtden 


V.  Dyaon,  L.  R.  1  U.  L.  129,  cited 
post. 

(z)  Arum,,  2  Falk.  519. 

(o)  Kulea,  1883,  0.  XXV.,  r.  2. 

(6)  £xcept  in  cases  where  the 
defendant  relies  upon  the  Statute  of 
Frauds  or  limitations,  which  most 
now,  as  formerly,  be  pleaded;  0. 
XIX.,  r.  15. 
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not,  however,  be  forgotten  that  the  Courts  now  use  the 
widest  discretion  in  directing  such  amendments  as  may  be 
necessary  in  order  to  determine  the  real  question  in 
controversy  (c). 

When  applied  to  the  proceedings  in  an  action,  waiver  Practice, 
may  be  defined  to  be  the  doing  something  after  an 
irregularity  committed,  and  with  a  knowledge  of  such 
irregularity,  where  the  irregularity  might  have  been  cor- 
rected before  the  act  was  done;  and  it  is  essential  to 
distinguish  a  proceeding  which  is  merely  irregular  from 
one  which  is  completely  defective  and  void.  In  the  latter 
case  the  proceeding  is  a  nullity,  which  cannot  be  waived  by 
any  laches  or  subsequent  proceedings  of  the  opposite  party. 

Where,  however,  an  irregularity  has  been  committed, 
and  where  the  opposite  party  knows  of  the  irregularity, 
it  is  a  fixed  rale  observed  by  all  the  Courts  in  this  country, 
that  he  should  come  in  the  first  instance  to  avail  himself 
of  it,  and  not  allow  the  other  party  to  proceed  to  incur 
expense.  ''  It  is  not  reasonable  afterwards  to  allow  the 
party  to  complain  of  that  irregularity,  of  which,  if  he  had 
availed  himself  in  the  first  instance,  all  that  expense  would 
have  been  rendered  unnecessary  "  (d) ;  and,  therefore,  if  a 
party,  after  any  such  irregularity  has  taken  place,  consents 
to  a  proceeding  which,  by  insisting  on  the  irregularity,  he 
might  have  prevented,  he  waives  all  exceptions  to  the 
irregularity  (e).  This  is  a  doctrine  long  established  and 
well  known,  and  extends  so  far,  that  a  person  may  be 
materially  affected  in  a  subsequent  criminal  prosecution  by 
proceedings  to  the  irregularity  of  which  he  has,  by  his 
sflence,  waived  objection  (/). 

[c)  Jad.  Act,  1873,  s.  24,  sab-8.  7 ;  285:   30  L.  J.  C.  P.  115  ;  Moseley 

Rnleg,  1883,  O.  XXVIII.,  r.  2.  v.  Simpson,  L.  li.  16  £q.  226  ;   42 

{d)  Per  Ld.  Lyiidhorst,  SL  Victor  L.  J.  Ch.  789 ;  Ex  p.  Moore,  2  Ch.  D. 

▼.  Devereux,  14  L.  J.  Ch.  246.  802  ;  Ex  p.  Morgan,  2  Ch.  D.  772  : 

{€)  Ex  p.  Aleock,  1  C.  P.  D.  68 ;  45  L.  J.  Bk.  86,  per  Brett,  J. 
45  L.  J.  C.  P.  86  ;   JBu  p,  Yeaiman,  (J)  Reg,  v.  Widdop,  L.  R.  2  C.  C. 

16    Ch.   D.   288 ;     44    L.    T.    260  ;  R.  3  :  42  L.  J.  M.  C.  9. 
Bertsford  r.  Oeddcs,  L.  R.  2  C.  P. 
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Implied 
assent. 


It  may  appear  in  some  measure  saperfluous  to  add,  that 
the  consent  which  cures  error  in  legal  proceedings,  may  be 
implied  as  well  as  expressed :  for  instance — whe]:6,  at  the 
trial  of  a  cause,  a  proposal  was  made  by  the  judge  in  the 
presence  of  the  counsel  on  both  sides,  who  made  no  objec- 
tion, that  the  jury  should  assess  the  damages  contingently, 
with  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  the 
amount  found  by  the  jury,  it  was  held  that  both  parties 
were  bound  by  the  proposal,  and  that  the  plaintiff's  counsel 
was  not  therefore  at  liberty  to  move  for  a  new  trial  on  the 
ground  of  misdirection  (p),  tor  qui  tacit  consentire  Hdetnr  {h), 
the  silence  of  counsel  implied  their  assent  to  the  coarse 
adopted  by  the  judge,  and  *'  a  man  who  does  not  speak 
when  he  ought  shall  not  be  heard  when  he  desires  to 
speak  "  (i). 


Kale  and 
example. 


Communis  Ebbor  facit  Jus.     (4  Inst,  240.) — Common  error 

sometimes  passes  current  as  lau\ 

The  law  so  favours  the  public  good,  that  it  will  in  some 
cases  permit  a  common  error  to  pass  for  right  (k) ;  as  an 
instance  of  which  may  be  mentioned  the  case  of  common 
recoveries,  which  were  fictitious  proceedings  introduced  by 
a  kind  of  piafraus  to  elude  the  statute  de  Donis,  and  which 
were  at  length  allowed  by  the  Courts  to  be  a  bar  to  an  estate 


{g)  Morrish  v.  Murjvi/f  18  M.  &  W. 
62.  Booth  V.  Clive,  10  C.  B.  827  ; 
fftighes  V.  G,  IF,  JL  Co.,  14  C.  B. 
637.  See  also  Harrison  v.  WriglUy 
laM.  A  W.  816. 

(h)  Jenk.  Centt3'2.  See  Jadgm., 
Godiii^  V.  VeUyy  7  Q.  B.  455; 
HotUdsworth  v.  Evans,  L.  R.  3  H.  I^ 
263. 

(i)  2  Comstock  (U.S.),  R.  281. 
See  Martin  v.  G,  K  IL  Co.,  16  C.  B. 
179,  196—197;  Pe^-ry  v.  Davis,  8 
C.  B.  N.  S.  769 ;  Beaudry  v.  Mayor 
of  Montreal,  11  Moo.  P.  C.  399. 


(k)  Noy,  Max.,  9th  ed.,  p.  37;  4 
Inst.  240  ;  per  Blackburn,  J.,  Reg.  v. 
Sussex  J  J.,  2  B.  ft  S.  680,  and  Joims 
V.  TapLing,  12  C.  B.  N.  S.  846,  847 ; 
S.  C,  11  H.  L.  Cas.  290  ;  ITaftArtW  v. 
Sparkes,  1  Ld.  Raym.  42.  See  also 
the  remarks  of  Ld.  Brougham  in 
Phipps  y.  Ackers^  9  CI.  k  F.  598 
(referring  to  Cadell  v.  Palmer,  10 
Bing.  140),  and  in  Eearl  of  WcAer- 
ford:s  Peerage  claim,  6  CI.  &  F.  172  ; 
alao  in  DevayTus  ▼.  l^oble,  2  Russ.  k 
My.  506  ;  15  R.  R.  151  ;  Jaiwrin  v. 
Dc  la  Mare,  14  Moo.  P.  C.  C.  834. 
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tail,  SO  that  these  recoveries,  however  clandestinely  intro- 
daced,  became  by  long  use  and  acquiescence  a  common 
assurance  of  lands,  and  were  looked  upon  as  the  legal  mode 
of  conveyance  whereby  tenant  in  tail  might  dispose  of 
his  lands  (i). 

However,  the  above  maxim,  although  well  known,  must  Rnle  mnst 
be  applied  with  very  great  caution.  ''  It  has  been  some- 
times said,"  observed  Lord  Ellenborough,  "  eommums  error 
fadtjus ;  but  I  say  communis  opinio  is  evidence  of  what  the 
law  is— not  where  it  is  an  opinion  merely  speculative  and 
theoretical,  floating  in  the  minds  of  persons ;  but  where 
it  has  been  made  the  groundwork  and  substratum  of 
practice  '*  (m).  So  it  was  remarked  by  another  distinguished 
jadge(f}),  that  he  hoped  never  to  hear  this  rule  insisted 
upon,  because  it  would  be  to  set  up  a  misconception  of  the 
law  in  destruction  of  the  law ;  and,  in  another  case,  it  was 
observed  that  **  even  commnnis  oror,  and  a  long  course  of 
local  irregularity,  have  been  found  to  afford  no  protection 
to  one  qui  spondet  peritiain  artis*'  (o).  Some  useful  remarks 
on  the  practical  application  of  the  above  maxim  were  made 
also  by  Lord  Denman,  delivering  judgment  in  the  House  of 
Lords,  in  a  well-known  case,  involving  important  legal  and 
constitutional  doctrines ;  in  the  course  of  this  judgment, 
which  is  well  worthy  of  careful  perusal,  his  lordship 
remarked  that  a  large  part  of  the  legal  opinhm  which  has 
passed  current  for  law  falls  within  the  description  of  ^'  law 
taken  for  granted;"  and  that,  ''when. in  the  pursuit  of 
tmth,  we  are  obliged  to  investigate  the  grounds  of  the  law, 
it  is  plain,  and  has  often  been  proved  by  recent  experience, 
that  the  mere  statement  and  re-statement  of  a  doctrine — 
the  mere  repetition  of  the  cantilena  of  lawyers — cannot 

(/)  Koj,  Max.,  9th  ed.,  pp.  37,  38  ;  v.  Carlide,  2  Cr.  &  M.  95  ;  Co.  Litt. 

Plowd.  33  U.  186  a. 

(m)  lahencotid  v.  Oldtnow,  3  M.  &  (n)  Mr.   Justice   Foster ;  cited  hy 

8.  89«,  897  ;  16  K.  R.  305,  cited  in  IaI  Kenyon,  A*,  v.  Eristcelt,  3  T.  R. 

Trtkarne  v.  La^Um,  L.  R.  10  Q.  B.  725. 

459, 463 :  44  L.  J.  Q.  B.  202  ;  Garland  (o)  6  CI.  &  F.  199. 

L.M.  R 
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make  it  law,  unless  it  can  be  traced  to  some  competent 
authority,  and  if  it  be  irreconcilable  to  some  clear  legal 
principle ''  (p). 

The  foregoing  remarks  may  be  thus  exemplified :  A  general 
understanding  had  prevailed,  founded  on  the  practice  of 
many  years,  that  if  patented  inventions  were  used  in  a 
department  of  the  public  service,  the  patentees  would  be 
remunerated  by  the  officers  of  the  Grown  administering  such 
department,  as  though  the  use  had  been  by  private  indi- 
viduals. In  numerous  instances,  patentees  had  been  paid 
for  the  use  of  their  inventions  in  the  public  service,  and 
even  the  legal  advisers  of  the  Grown  appeared  to  consider 
the  right  as  settled.  There  was,  further,  little  doubt  that 
on  the  faith  of  the  practice  inventors  had,  at  great  expense 
of  time  and  money,  perfected  inventions,  in  the  expectation 
of  deriving  part  of  their  reward  from  the  use  of  their  inven- 
tions in  the  public  service.  It  was,  nevertheless,  held  that 
the  language  of  the  patent  should  be  interpreted  according 
to  its  legal  effect,  irrespective  of  the  practice  (q). 

But  where  a  decision  of  the  Gourts,  originally  wrong, 
or  an  erroneous  conception  of  the  law,  especially  of  real 
property,  has  been  made,  for  a  length  of  time,  the  basis 
upon  which  rights  have  been  regulated  and  arrangements 
as  to  property  made,  the  maxim,  communis  error  facit  jus, 
may  be  applied  (r).  Indeed,  this  is  strictly  in  accordance 
with  the  view  of  Lord  EUenborough,  above  cited,  and  it 
will  be  found  that,  where  the  Courts  of  justice  have  declined 


{p)  Ld.  Denman's  jadgment  in 
CConvell  v.  Reg.^  edited  by  Mr. 
Lealiy,  p.  28.  See  also  the  allosiona 
to  HtUlon  V.  BcUme^  and  Reg,  v.  MillU^ 
Id.,  pp.  23,  24.  And  see  per  Pollock, 
C.B.,  2H.  AN.  139. 

{q)  Feather  v.  Beg,,  6  B.  A  S.  289, 
292.  See  46  k  47  Vict  c.  57,  8.  27, 
whereby  the  law  has  been  altered  in 
favour  of  the  practice. 

(r)  Davidson  ▼•   Sinclair^  3  App. 


Gas.  788,  per  Ld.  Blackburn ;  and 
see  his  remarks  in  Dalton  y.  Angut, 
6  App.  Gas.  812 :  50  L.  J.  Q.  B.  689. 
As  to  errors  of  conveyancers,  see  per 
Ld.  Blackburn,  Brownlie  v.  Campbell, 
5  App.  Gas.  948  ;  and  Campbell  v. 
Campbell,  Id.  815 ;  and  as  to  mercan- 
tile contracts  in  daily  use,  see  per  Ld. 
Esher,  London  FoundenI'  Association 
V.  Clarkey  20  Q.  B.  D.  681. 
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to  correct  misconceptions  of  long  standing,  the  reluctance 
has  been  due  to  a  wholesome  fear  of  interference  with  rights 
based  upon  them  (s). 


Db  MINIMIS  NON  CURAT  Lbx.     {Cro.  EUz.  358.) — The  law 

does  not  concern  itself  about  trifles, 

Conrts  of  justice  generally  do  not  take  trifling  and 
immaterial  matters  into  account  (Q,  except  under  peculiar 
eircomstances,  such  as  the  trial  of  a  right,  or  where  personal 
character  is  involved  (») ;  they  will  not,  for  instance,  take 
notice  of  the  fraction  of  a  day,  except  in  cases  where  there 
are  conflicting  rights,  for  the  determination  of  which  it  is 
necessary  that  they  should  do  so  (x) ;  as,  for  instance,  in  a 
claim  for  demurrage  of  a  ship,  in  which  case  it  has  been 
expressly  held  that  a  fraction  of  a  day  counts  for  a  day  (y), 

A  familiar  instance  of  the  application  of  this  maxim  Newtiial 
occurred  likewise  in  the  rule  observed  by  the  Courts  at  damages  are 
Westminster,  not  to  grant  new  trials  at  the  instance  of  ®™*^^" 
either  party,  on   the  ground  of  the  verdict  being  against 
evidence,  where  the  damages  were  less  than  £20  (z).    As 
remarked  by  Lord  Eenyon  (a),    ''where  the  damages  are 

{s)  9^t  posf,  omnis  innovation  &c.,  In  case  of  cop3Tight,  see  Boosey  v. 

*nd  Bain  v.  Fotherffill,  L.  R,  7  H.  L.  Purday,  4  Exch.  145  ;  CfuUttrton  v. 

158,  208,  per  Ld.  Hillherley.  Cave,  L.  R.  10  C.  P.  573. 

(0  Bell,  Diet,  and  Dig.  of  Scotch  {y)  Cotnmercval  S.  S.  Co,  v.  Bonl- 

Uw,  284  ;  ^>rr  Sir  W.  Scott,  2  Dods.  toil,  L.  R.  10  Q.  B.  346. 

Mm,  R.  163  ;  Graham  v.  Berry ^  3  {z)  Branson  v,  Didaburyt  12  A.  &  E. 

Moo.  P.  C.  C.  N.  S.  223.  681  ;  Afanton  v.  Bales,  1  C.  B.  444 ; 

(le)  Joifee  v.  Metr.  Bd.  of  Works,  Macrow  v.  HxUl,  1  Burr.  11  ;  Burton 

4  L.  T.  81.  V.  Thompson,  2  Buit.  664  ;  A)rps  v. 

(«)  Judgm.,  14  M.  k  W.  b^2',  per  Day,   14    C.    B.  112;  Haickim  v. 

Holt,  C.J.,  2  Ld.  Raym.  1095 ;  Beg,  Alder,  18  C.  B.  640 ;  see  AUwin  v. 

V.  St,  Mary,   }Varunjck,  1   E.  &  B.  BouUbee,    9    Exch.    738,   743;    per 

^16  ;  Wright  v.  Mills,  4  H.  &  N.  488,  Maale,  J.,  11  C.  B.  653. 

493,  494  ;  Evans  v.  Jones,  3  H.  fc  C.  (a)  jyHson  v.  Basiall,  4  T.  R  758 ; 

423  ;  Page  ▼.  Moore,  15  Q.  B.  684—  2  R.  R.  615.   Sec  Katcghany.  JFyaU, 

4»6  ;  Clarix  y.  Bradlaugh,  8Q.  B.  D.  6  M.  &  W.  496,  497  ;  per  Parke,  B., 

41 ;    Campbell    ▼.     Strangeways,    3  Twigg  v.  Potls,  1  Cr.  lU  &  R.  93  ;  Zee 

€.  P.  D.  105  ;  37  L.  J.  M.  C,  6.  v.  Evaiut,  12  C.  B.  N.  S.  368 ;  Moslyn 

8—2 
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Triflipg 
injuries. 


Trespass  to 
realty. 


small,  and  the  question  too  inconsiderable  to  be  retriedi  the 
Court  have  frequently  refused  to  send  the  case  back  to 
another  jury.  But  wherever  a  mistake  of  the  judge  has 
crept  in  and  swayed  the  opinion  of  the  jury,  I  do  not 
recollect  a  single  case  in  which  the  Court  have  ever  refused 
to  grant  a  new  trial." 

Again,  a  bequest  of  such  parts  of  the  testator's  plate  as 
the  legatee  shall  select  entitles  the  legatee  to  take  the  whole; 
he  might  select  the  whole  except  one  article  of  no  value, 
and  the  maxim  de  minimia  applies  (b). 

In  further  illustration  of  the  maxim,  de  viinimis  7ion  curat 
lexy  we  may  observe  that  there  are  some  injuries  of  so  little 
consideration  in  the  law  that  no  action  will  lie  for  them  (c); 
for  instance,  in  respect  to  tithe,  the  principle  which  may  be 
extracted  from  the  cases  appears  to  be,  that  for  small 
quantities  of  com,  involuntarily  left  in  the  process  of 
raking,  tithe  shall  not  be  payable,  unless  there  be  any 
particular  fraud  or  intention  to  deprive  the  parson  of  his 
full  right.  Where  however  a  farmer  pursued  such  a  mode 
of  harvesting  barley,  that  a  considerable  quantity  of  rakinga 
was  left  scattered  after  the  barley  was  bound  into  sheaves, 
the  Court  held  that  tithe  was  pay^^ble  in  respect  of  these 
Takings,  although  no  actual  fraud  was  imputed  to  the 
farmer,  and  although  he  was  careful  to  leave  as  little  rakings 
as  possible  in  that  mode  of  harvesting  the  crop  (d). 

It  may  be  observed,  however,  that  for  an  injury  to  real 
property  incorporeal,  an  action  may  be  supported,  however 


V.  Coles,  7  H.  &  N.  872,  876.  In 
Haine  v.  Davey,  4  A.  &  £.  892,  a  new 
trial  was  granted  for  misdirection, 
though  the  anionnt  in  question  was 
leHsthan  £1.  See  Poole  v.  lyhitcmih, 
12  C.  B.  N.  S.  770. 

(&)  Arthur  v.  Mackinnon,  11  Ch.D. 
385. 

(c)  See  JKT  Powys,  J.,  Ashhy  v. 
WhiUy  2  Ld.  Raym.  944,  answered 
by  Holt,  C.J.,  Id.  958  ;   WhUchrr  v. 


Hall,  5  6.  &  G.  269,  277;  2  Bin. 
Com.,  2l8t  ed.  262,  where  the  rale 
respecting  lantl  gained  by  alluvion  \* 
referred  to  the  maxim  treated  of  in 
the  text.  The  maxim  applies  "only 
with  respect  to  gradiutl  accretions  not 
appreciable  except  after  the  lapse  of 
time  ; "  ;^r  Pollock,  C.B.,  2  H.  k  N. 
188  ;  and  in  Ford  v.  Lacty,  7  Id.  155. 
(rf)  Olauville  v.  SUicey,  6  R  ft  C. 
61?. 
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small  the  damage ;  a  commoner  may  maintain  an  action  for 
an  injury  to  the  common,  though  his  proportion  of  the 
damage  amount  only  to  a  farthing  (e). 

Where  trifling  irregularities  or  even  infractions  of  the 
strict  letter  of  the  law  are  brought  under  the  notice  of  the 
Court,  the  maxim  d€  viinimis  non  curat  Ux  is  of  frequent 
practical  application  (/).  It  has,  for  instance,  been  applied 
to  support  a  rate,  in  the  assessment  of  which  there  were  some 
comparatiyely  trifling  omissions  of  established  forms  ig). 
So,  with  reference  to  proceedings  for  an  infringement 
of  the  revenue  laws  (A),  Sir  W.  Scott  observed  that  "the 
Court  is  not  bound  to  a  strictness  at  once  harsh  and  pedantic 
in  the  application  of  statutes.  The  law  permits  the 
qualification  implied  in  the  ancient  maxim,  de  minimis  non 
atrat  Ux.  Where  there  are  irregularities  of  very  slight  con- 
sequence, it  does  not  intend  that  the  infliction  of  penalties 
should  be  inflexibly  severe.  If  the  deviation  were  a  mere 
trifle,  which,  if  continued  in  practice,  would  weigh  little 
or  nothing  on  the  public  interest,  it  might  properly  be 
overlooked." 

Lastly,  in  an  indictment  against  several  for  a  misde-  indictment 
meanor   all    are    principals,  because   the  law  does    not  meanor. 
descend  to  distinguish  difiierent  shades  of  guilt  in  this 
class  of  ofiiences  (t). 


(<)  Pindar  v.  JVatUiaoHh,  2  Kast, 
154  ;  6  B.  R.  412.  See  22  Vin.  Abr. 
"Warte"  (N.);  Marrop  v.  Hirst, 
L  R.  4  Ex.  43,  and  other  cases  cited 
pod,  Chap.  V. 

(/)  See  in  counection  with  criminal 
liability  for  a  nuisance,  Beg,  v. 
CharUnoorth^  Id  Q.  B.  1012 ;  Jteg. 
T.  BeOa,  Id,  1022 ;  Jieg.  v.  Riisiell, 
3  K.  It  B.  942. 

{g)  WhiU  V.  Beards  2  Curt.  493. 
but  where  the  amount  of  a  poor-rate 
*t  90  much   in  the   pound  on   the 


assessable  value  of  premises  involves 
the  fraction  of  a  farthing,  a  demand 
by  the  overseer  of  the  whole  farthing 
is  excessive  and  illegal ;  Morton  v. 
Brammer,  8  C.  B.  N.  S.  791,  798, 
citing  Baxter  w,  Faulam,  1  Wils.  129. 

(A)  The  Beioard,  2  Do<ls.  Adm.  B. 
269,  270. 

(i)  For  a  statutory  application  of 
the  maxim  to  trifling  offences  punish- 
able on  summary  conviction,  see  42  k 
43  Vict.  c.  49,  s.  16. 
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OxKis  Innotatio  plus  Xotttate  pebturbat  quam  Utilitatb 
PRODE8T.  (2  Btthtr.  338.) — Every  innovation  occasions 
more  hann  by  its  worW/y,  than  benefit  by  itJf  utility. 

It  has  been  an  ancient  observation  in  the  laws  of 
England,  that,  whenever  a  standing  rule  of  law,  of  which 
the  reason,  perhaps,  coold  not  be  rem^nbered  or  discerned, 
has  been  wantonly  broken  in  apon  by  statutes  or  new 
resolutions,  the  wisdom  of  the  rale  has  in  the  end  appeared 
from  the  inconveniences  that  have  followed  the  innova- 
tion (A) ;  and  the  sages  of  the  law  have  therefore  always 
sappressed  new  and  subtle  inventions  in  derogation  of  the 
common  law(/). 

It  is,  then,  an  established  rule  to  abide  by  former  pre- 
cedents, stare  decisis,  where  the  same  points  come  again 
in  litigation,  as  well  to  keep  the  scale  of  justice  steady,  and 
not  liable  to  waver  with  every  new  judge's  opinion,  as  also 
because,  the  law  in  that  case  being  solemnly  declared,  what 
before  was  uncertain  and  perhaps  indifferent,  is  now  become 
a  permanent  rule,  which  it  is  not  in  the  breast  of  any 
subsequent  judge  to  alter  according  to  his  private  senti- 
ments ;  he  being  sworn  to  determine,  not  according  to  his 
own  private  judgment  (m),  but  according  to  the  known  laws 
of  the  land — ^not  delegated  to  pronounce  a  new  law,  but  to 
maintain  the  old  {n)—jns  dicere  et  non  jus  dare  (o). 

(k)  1  Black.  Com.  60.     See  Bam*8  (n)  Per  Ld.  Keuyon,  5  T.  B.  68i 

Science    of    Legal    Judgment,    112  6  Id.  605  :  and  8  Id.  239  ;  per  Grost*, 

etseq.  J.,  13  East,  321  ;  9  Johnson  (U.S.)* 

Lord  Bacon  tells  ns  in  his  Essay  R.    428  ;   per    Ld.    Hardwicke,  C, 

on  Innovations,  that,  **  as  the  births  Mlis  y.  Smilh,  2  Ves.  Jnn.  16. 

of  living  creatures  at  first  are  ill-  (o)  7  T.  K.  696 ;  1  B.  &  B.  563 ; 

bhapen,  so  are  all  innovations  which  Barn's  Science  of  Legal  Judgment, 

are  the  births  of  time."  2  ;  arg.  10  Johnson  (U.S.),  R.  566  ; 

(/)  Co.    LitL    282b,    379b;  per  "My  duty,"  says  Aldereon,  B.,  iu 

Grow,  J.,  1  M.  &  S.  394.  MiUer  v.  Salomons,  7  Ex.  543,  "is 

(m)  See    per    Ld.     Camden,    19  plain.     It  is  to  expound  and  not  to 

Howell,  St.  T.  1071 ;   per  Williams,  make  the  law — to  decide  on  it  as  I 

J.,  4  CI.  &  F.  729  ;  per  Best,  C.J.,  find  it,  not  as  I  may  wish  it  to  be  ;" 

NewUni  v.  Cowie,  4  Bing.   241  ;  29  and  see  per  Coltman,  J.,  4  C.  B.  560 

R.  R.  541 ;  jMr  Alderson,  B.,  4  Ex.  806.  —561. 
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"  The  province  of  the  legislatare  is  not  to  construe  but 
to  enact,  and  their  opinion,  not  expressed  in  the  form  of 
law  as  a  declaratory  provision  would  be,  is  not  binding  on 
Courts  whose  duty  is  to  expound  the  statutes  they  have 
enacted "  {p) ;  for  the  maxim  of  the  Boman  law,  ejm 
e$t  interpretaH  cujiis  est  condere{q),  does  not  under  our 
constitution  hold. 

Our  common-law  system,  as  remarked  by  a  learned 
judge,  consists  in  the  applying  to  new  combinations  of 
circumsiianceB  those  rules  of  law  which  we  derive  from 
legal  principles  and  judicial  precedents  (r) ;  and  for  the 
sake  of  attaining  uniformity,  consistency,  and  certainty, 
we  must  apply  those  rules,  where  they  are  not  plainly 
unreasonable  and  inconvenient,  to  all  cases  which  arise, 
and  we  are  not  at  liberty  to  reject  them,  and  to  abandon 
all  analogy  to  them,  lq  those  to  which  they  have  not  yet 
been  judicially  applied,  because  we  think  that  the  rules 
are  not  as  convenient  and  reasonable  as  we  ourselves  could 
have  devised.  ''It  appears  to  me  to  be  of  great  import- 
ance to  keep  this  principle  of  decision  steadily  in  view, 
not  merely  for  the  determination  of  the  particular  case, 
but  for  the  interests  of  law  as  a  science  "  («). 

Accordingly  where  a  rule  has  become  settled  law,  it  is  Settled  law 
to  be  followed,  although  some  possible  inconvenience  may  djsuirbwl. 
grow  from  a  strict  observance  of  it,  or  although  a  satis- 
factory reason  for  it  is  wanted,  or  although  the  principle 
and  the  policy  of  the  rule  may  be  questioned  (f).     If,  as 


{p)  Jttdgm.,  14  M.  &  W.  589. 

{q)  Sec  Tayl.  Civ.  L.,  4th  etl.  96. 

(r)  Aa  to  the  value  oi  precedents, 
Ptlgr.  Grig.  Auth.  King's  Council, 
9,  10.  "An  nnnecessary  departure 
from  precedents,  whether  it  spring 
from  the  love  of  change,  or  be  the 
Rsnlt  of  negligence  or  ignorance  on 
the  part  of  the  pleader,  ought  not  to 
he  enconraged.  It  can  only  lead  to 
o*cless  litigation,  delay,  and  expense." 


See  per  Cur.,  Aicstin  v.  Holmts, 
3Demo(U.S.),  R.  224. 

(*)  Per  Park«,  J.,  Mirehouse  v. 
Rennell,  1  CI.  &  F.  546.  "Wlien 
the  law  has  become  settled,  no  speon« 
lative  reasoning  upon  its  origin, 
policy,  or  expediency,  should  prevail 
against  it ;''  8  Denio  (U.S.),  K.  50. 

(0  Per  Tindal,  C.J.,  Mirehmme 
v.  Jlennell,  8  Bing.  557 ;  86  R.  R.  139, 
179.    See  the  authorities  cited,  Ram's 
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has  been'obBerved,  there  is  a  general  hardship  affecting 
a  general  class  ot  cases,  it  is  a  consideration  for  the  1^- 
latore,  not  for  a  Court  of  justice.  If  there  is  a  particular 
hardship  from  the  particalar  circumstances  of  the  caee, 
nothing  can  be  more  dangerous  or  mischievous  than  upon 
those  particular  circumstances  to  deviate  from  a  goDeral 
mle  of  law  (») ;  "  hard  cases,"  it  has  repeatedly  been  said, 
are  apt  to  "  make  bad  law  "  {x),  and  misera  est  servitug  uU 
jnt  est  vagtim  ant  incerttim  (if) — obedience  to  law  becomes  a 
hardship  when  that  law  is  unsettled  or  doubtful ;  which 
maxim  applies  with  peculiar  force  to  questions  respecting 
real  property ;  as,  for  instance,  to  family  settlements,  b; 
which  provision  is  made  for  unborn  generations;  "and  if, 
by  the  means  of  new  lights  occurring  to  new  judges,  all 
that  which  was  supposed  to  be  law  by  the  wisdom  of  our 
ancestors,  is  to  be  swept  away  at  a  time  when  the  particular 
limitations  are  to  take  effect,  mischievous  indeed  will  be 
the  consequence  to  the  public  "  {z). 

It  is  for  considerations  such  as  those  just  noticed  that 
the  Courts  are  reluctant  to  upset  former  decisions  which, 
although  anomalous,  have  been  accepted  by  the  public  as 
the  basis  of  their  transactions  for  a  length  of  time,  a  rule 
embodied  in  the  maxim,  communis 'error  facit  jut  {u).    It 

Science  of  Legal  Jndgment,  33 — 35,  regard    to    the   hardship  which   in 

uid   Smith   V.    Doe,   7  Price,   609 ;  particular    caaea   may    result   rroiu 

S.C.,  2B.  ft  B.  5BB;  22  R.  R.  19;  their  spplication  ;"  Judfcm.,  4  Euli. 

Ralalm  v.  Hamilton,  i  Hacq.  Sc  71S.  See  alao  Ju<lgni.,  3  ExcL  Si8. 
App.  Ca«.  405,  per  Ld.Weatbuiy.  iy)  4  Inat.  246 ;  Shep/urd  v.  S/uf- 

(u)  Per  Ld.  LougliboroURh,  2  Ves.  A<rrf,  6  T,  B.  51,  n.  (o);  2  Dwarr. 

Jnn.  426,  427  ;  per  Tindal,  C.J.,  Doe  Stats.  7Se ;  Bac  Aiihariiinia,  vol.  7, 

V.  iuiUani,  7  Biug.  180;  ;wr Pollock,  p.   14S  ;  arg.  9  Johnsou  (U.S.),  K. 

C.B.,  Jfcff.  V.  Ifandroa,  16  M.  4  W.  427,  and  11  Peters  (U.S.),  E.  2M. 
412;    ]ier    Wilde.    C.J.,     Ktpp    v.  (z)  Per  Ld.  Kenyan,  Doe  v.  AUf*, 

IViggcU,  16  L.  J.  C.  P.  237  ;  S.  C,  8  T.  K.  504.     See  pa-  AshLnnt,  J.. 

6  C.  B.  2S0.  7  T.  R.  420,  and  see  fwr  Brett,  LJ., 

(3!)  See    4    Ct.    ft    F.    378  ;    per  Abeam,  v.   Kelliniin,  4  Ei.  D,  210 ; 

Coleridg*,  J.,    4    H.    I,.   Cos.   611.  46  L.  J.  Kx.  681. 
"  It  is  necessary  that  Courts  ofjustioe  (a)  See    anU,    p.  114,  and   asa 

should  act  on  general  rule.s,  without  there  referred  to. 


THB   MODE  OF   ADMINISTERING  JUSTICE.  121 

is  pointed  out  by  Lord  Hatherley  in  Bain  v.  FothergiU  (/>) 
that  the  House  of  Lords  has  frequently  acted  upon  the 
mistaken  practice  of  conveyancers,  and  will  regard  the 
necessity  for  following  previous  decisions  as  more  imperative 
where  the  common  dealings  of  mankind  are  in  question. (r) 

With  respect  to  matters  which  do  not  affect  existing 
rights  to  any  great  degree,  but  tend  principally  to  influence 
ftUure  transactions,  it  is  for  similar  reasons  generally  con- 
sidered more  important  that  the  rule  of  law  should  be 
settled,  than  that  it  should  be  theoretically  correct  (d). 

The  judicial  rule — stare  decisis  (e) — does,  however,  admit  When  rule 
of  exceptions,  where  the  former  determination  is  most  hold. 
evidently  contrary  to  reason.  But,  even  in  such  cases, 
subsequent  judges  do  not  pretend  to  make  a  new  law,  but 
to  vindicate  the  old  one  from  misrepresentation.  For,  if 
it  be  found  that  the  former  decision  is  manifestly  absurd 
or  unjust,  it  is  declared,  not  that  such  a  sentence  was  bad 
late,  but  that  it  was  not  law;  that  is,  that  it  is  not  the 
established  custom  of  the  realm,  as  has  been  erroneously 
determined  (/). 

We  may  appropriately  conclude  these  remarks  by 
observing  that,  whilst  on  the  one  hand  innovation  on 
settled  law  is  to  be  avoided,  yet  ''the  mere  lateness  of 
time  at  which  a  principle  has  become  established  is  not  a 
strong  argument  against  its  soundness,  if  nothing  has 
been  previously  decided  inconsistent  with  it,  and  it  be  in 
itself  consistent  with  legal  analogies  "  (g).  Nay,  it  is  even 
traethat  "a  froward  retention  of  custom  is  as  turbulent 
a  thing  as  an  innovation; -and  they  that  reverence  too 
much  old  times  are  but  a  scorn  to  the  new  "  (h). 

(6)  L.  R.  7  H.  L.  p.  168  at  p.  209.  itufston,  2  Denio  (U.S.),  R.  802—893. 

(c)  Upon  a  question  of  law  the  H.  (/)  1  Black.  Com.  60. 

of  L  in  bound  by  its  own  decisions ;  (</)  Judgm.,   Gosling  v.    Vclej/,   7 

«e  [1898]  A.  C.  376.  Q.   B.   441  ;  j^r  Ld.    Denman,    10 

{d)  See  per  Ld.  Cottenham,  Lozon  Q.  B.  950. 

r.  iVyfc,  4  My.  k  (Jr.  617,  618.  {h)  Bacon's  Essays,   **0f  Innova- 

(c)  As  to  which,  see  Gijfwd  v.  LXxh  tionR." 
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of  rale. 


CHAPTER  IV. 


RULES  OF  LOGIC. 

The  maxims  immediately  following  are  placed  together, 
and  intitled  ''Rules  of  Logic,"  because  they  result  from 
simple  processes  of  reasoning.  Some  of  them,  indeed,  may 
be  considered  as  axioms,  the  truth  of  which  is  self-evident, 
and  consequently  admit  of  illustration  only.  A  few 
examples  have  in  each  case  been  given,  sho%\ing  how  the 
particular  rule  has  been  held  to  apply,  and  other  instances- 
of  a  like  nature  will  readily  occur  to  the  reader  (a). 


Ubi  eadem  Ratio  ibi  idem  Jus.     {Co.  Lift.  10  a.) — Like 

reason  doth  make  like  law  (i). 

The  law  consists,  ''not  in  particular  instances  and  pre- 
cedents, but  in  the  reason  of  the  law,  and  xihi  eadem  rati(y 
idem  jus  "(c);  for  "  reason  is  the  life  of  the  law ;  nay,  the 
common  law  itself  is  nothing  else  but  reason  ;  which  is  to 
be  understood  of  an  artificial  perfection  of  reason,  gotten 
by  long  study,  observation,  and  experience,  and  not  of 
every  man's  natural  reason  "(r/).  The  following  instance 
serves  to  show  how  the  maxim  may  be  practically  applied. 
Illustration      At  a  time  when  almost  all  written  engagements  were  by 

deed,  it  was  established,  as  a  general  rule,  that  it  is  a  good 

(a)  The  title  of  this  division  of  the  (c)  Ashby  v.  WhiU,  2  Ld.  Eaym- 
subject  has  been  adopted  from  Noy's  957,  per  Holt,  C.J. 
Maxims,  9th  ed.,  p.  5.  (rf)  Co.  Litt.  97  b. 

(b)  Co.  Litt.  10  a. 


defence  to  sn  actioD  to  enforce  a  deed,  that  after  its  execa- 
lion  it  wae  altered  without  the  defendant's  privity  in  a 
material  point (e).  The  reason  of  this  rule  is  that  "no 
man  shall  be  permitted  to  take  the  chance  of  committing 
a  fraud,  without  running  any  risk  of  losing  by  the  event 
when  it  ia  detected"  (/),  and,  therefore,  in  Master  v. 
MUUrig)  it  was  decided  that  the  rule  was  not  to  be  con- 
fined to  deeds,  bat  must  be  extended  to  cases  where  other 
instruments  have  been  materially  altered,  for  instance, 
bills  of  exchange  (A) ;  for  iiM  eadevi  ratio  ibi  idi-m  jug.  And 
accordii^ly  the  rule  has  since  been  applied  also  to  the 
material  alteration  of  Bank  of  England  notes  (i),  as  well  as 
of  written  contracts  not  under  seal,  such  as  guai-antees  (k), 
charter-parties  (0,  bought  and  sold  notes  (iti),  and  building 
contracts  (n) ;  and  in  a  ease  where  the  validity  of  an  order 
to  detain  a  person  of  unsound  mind  was  in  question,  it  was 
laid  down  that  any  tampering  with  a  document  of  that 
kind,  by  materially  altering  it,  would  impair  its  validity 
and  deprive  any  person  professing  to  a^t  under  it  of  any 
protection  from  it  (u).  It  may  be  added  that,  as  there  is  a 
presumption  against  fraud  or  wrong,  interlineations  and 
erasures  in  a  deed  are,  until  the  contrary  be  proved,  pre- 
Bomed  to  have  been  made  before  its  execution ;  whereas, 
since  a  testator  may  alter   his  will  after  its  execution 

M  Figaf$    tote,   11    Rep.  29  b;  (it)  DavirlmH  v.  Coo}Kr,  Mil.  kV!. 

Mt  tolloved,  u  nguds  immBteriii)  778:  13  Id.  343;  EUttmen  brtmern 

■htttiioiw;  Atdonty.Gom\ctll,  I,.  R.  Co.  v.  C'wper,  (1898]  1  Q.  B.  75  :  85 

3  Q.  B.  573.    The  cases  ujkiu  the  L.  J.  g.  B.  173. 

«ltmtioaariiutrumeuti<arecullcGl«d  (')  Ceot^tKity.  FI-trluir.lH.  kS. 

ia  ths  note*  to  ifaaler  v.  HUler,  1  893. 

Sm-  L  C.  (w)  Fotrcll  v.  1/ivdl,  15  EmI,  29  ; 

{/]  PerLd.  Keayon,  4  T.  U.  329.  13  R.  R.  853  ;  ifolUU  t.    Ifacker- 

(})  2  K.  R.    3P9  ;  4   T.   R.   320  ;  2  barlh,  5  C.  B.  ISl. 

H-  BL  HO.  <n)  RUlinsan  v.  lucHr.j,  L.  B.  10 

(*}  As  to  these,   and  promissory  Kx.  330. 

Delta,  and  chequeii,  see  aow  45  k  46  (o)  Loire  v.  Far,  \2  App.  Cns.  206. 

VtL  r.  61,  S8.  61,  73,  89.  214  :  56  L.  J.  Q.  B.  480.     For  the 

(0  SuftI  r.  Bank  of  BttglatiA,  9  cate  of  tlic  alteration  of  tlie  ncord, 

ftB.D.5SJ:  l^tdMBa^y.Walka;  in  an  action,  we  Svl-cr  v.  XaxU,  1 

"  Id.  81,  Kxili,  468. 
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neoesBuy  in 

reaHoiiing. 


Qualification 
of  general 
proposition. 


without  fraud  or  wrong,  it  is  necessary  to  prove  affirmatively 
that  alterations  in  a  will  were  made  before  its  execution(|)). 

There  are,  however,  some  things,  for  which,  as  Lord 
Coke  observed,  no  reason  can  be  given  (q) :  and  with  refer- 
ence to  which  the  words  of  the  civil  law  hold  true — mn 
omnium  qua  a  inajotibus  constituta  sunt  ratio  reddi  pot€$t  (r) ; 
and,  therefore,  we  are  compelled  to  admit  that,  in  the 
legal  science,  qui  rationem  in  omnibus  quarunt  rationem 
subvertuntis).  It  is,  indeed,  sometimes  dangerous  to 
stretch  the  invention  to  find  out  legal  reasons  for  what  is 
undoubted  law  (t)  ;  and  this  observation  applies  peculiarly 
to  the  mode  of  construing  an  Act,  in  order  to  ascertain  and 
carry  out  the  intention  of  the  legislature :  in  so  doing,  the 
judges  will  bend  and  conform  their  legal  reason  to  the 
words  of  the  Act,  and  will  rather  construe  them  literallji 
than  strain  their  meaning  beyond  the  obvious  intention  of 
Parliament  (u).  The  spirit  of  the  maxim  prefixed  to  these 
remarks,  here,  however,  manifestly  prevails;  for,  as  we 
read  in  the  Digest.(^)9  fion  possunt  onines  articuU  singiUatim 
ant  legibus  aut  senatds-consultis  comprehendi:  sed  ewm  in 
aliqtut  causa  sententia  eoriun  nianifesta  esty  t8,  qui  jurisdiciioni 
pi'aesty  ad  similia  pi'ocedere  atque  itajus  dicere  debet  Nam^ 
nt  ait  PediuSy  quotiens  lege  aliquid  unum  vel  alterum  intro- 
ductum  est,  bona  occasio  est,  catera,  qua  tendunt  ad  eamdem 
iiUlitatem,  rel  interpretatione,  vel  ceHe  jurisdictione  suppleri. 

Further,  although  it  is  laid  down  that  the  law  is  the 
perfection  of  reason,  and  that  it  always  intends  to  conform 
thereto,  and  that  what  is  not  reason  is  not  law,  yet  this 


(2>)  Doer.  Catofiwre,  16  Q.  B.  746  ; 
DofY.  Palmer^  Id.  747  ;  Re  Adamaon^ 
L.  K.  3  P.  &  D.  253.  As  to  inter- 
lineations in  wills,  see  Re  Cadge, 
L.  K.  1  P.  ft  D.  543.  As  to  erasures, 
kc,,  in  affidavits,  see  R.  S.  C.  1883, 
0.  XXXVIII.,  r.  12. 

{q)  Six  V.  Oardiner,  2  Bulstr. 
196  ;  cited,  arg.,  Leuckhart  v.  Cooper^ 
3  Bing  N.  C.  104. 


(r)  D.  1,  8,  20. 

(«)  2  Rep.  75  a. 

(0  Per  Alderson,  B.,  ElUs  v. 
OfiffUh,  16  M.  k  W.  110. 

(u)  T.  Rayin.  355,  356  ;  per  Ul 
Brougham,  Leith  v.  Irvine,  1  My.  k 
K.  289.  As  to  the  mode  of  oonstruiog 
Acts  of  Parliament,  see  further,  post, 
Chap,  VIII. 

ir)  D.  1,  ^,  12,  and  13. 
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mast  not  be  understood  to  mean,  that  the  particular  reason 
of  every  rule  in  the  law  can  at  the  present  day  be  always 
precisely  assigned  :  it  is  sufficient  if  there  be  nothing  in  it 
flatly  contradictory  to  reason,  and  then  the  law  will  pre- 
sume that  the  rule  in  question  is  well  founded ;  imUta 
in  jure  eommuni,  as  Lord  Coke  observed,  contra  rationem 
disputandi,  pro  communi  utilitate  iiitrodacta  sunt  (2/) — ^many 
things  have  been  introduced  into  the  common  law,  with  a 
view  to  the  public  good,  which  are  inconsistent  with  sound 
reason.  Qu^l  vero  contra  rationem  juris  receptum  est^  non 
est  producendum  ad  consequential  (z). 

The  maxim  cited  from  Lord  Coke  is  peculiarly  applic-  Beasonabl^ 
able  when  the  reasonableness  of  an  alleged  custom  has  custom, 
to  be  considered :  in  such  a  case,  it  does  not  follow,  from 
there  being  now  no  apparent  reason  for  such  custom,  that 
there  never  was  (a).  If,  however,  it  be  in  tendency  con- 
trary to  the  public  good,  or  prejudicial  to  the  many  and 
beneficial  only  to  a  particular  person,  such  custom  is  and 
must  be  repugnant  to  the  law  of  reason,  for  it  cannot  have 
had  a  reasonable  origin  (6). 

Again,  a  clerk  who  has  held  preferment  in  one  bishopric 
is  not,  on  being  presented  to  a  living  in  another  bishopric, 
bound,  as  a  condition  precedent  to  his  examination  on  the 
question  of  fitness,  to  produce  letters  testimonial  and  com- 
mendatory from  his  former  bishop ;  if  such  a  rule  existed 
a  door  would  thus  be  opened  to  arbitrary  and  capricious 
proceedings,  rendering  the  title  of  the  clerk  and  the  right 
of  the  patron  dependent  on  the  will  of  the  prior  bishop ;  such 
a  conclusion  would  be  at  variance  with  reason,  and  therefore 
repugnant  to  what  is  called  "  the  policy  of  the  law"  (c). 

{y)  Co.  Litt  70  b.     MuUa  auUm  406,  416. 

Jure  eivili  contra  rtUiwiemdisjnUandi  (b)  Jiidgm.,  9  A.  &  £.  421,  422. 

pro  utilUate  coaimuni  recepta  esae  in*  See  further  as  to  the  reafionableness. 

^nwtrabililmi  rebus  probari  potest;  and Talidityofacu8tom,^M>8^, Chap. X. 

D.  9,  2,  61,  §  2.  (c)  Bp.    of  Extter     t.    Marshall^ 

(:)  D.  1,  3,  14.  L.  R.  3  H.  L.  17,  54. 

(«)  Arg.  Tyson  v.  Smith,  9  A.  &  E. 
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We  may  conclude  these  remarks  by  calling  to  mind  the 
well-known  saying:  lex  plus  laiulattir  quando  ratione  pro- 
batur  {d) — then  is  the  law  most  worthy  of  approval,  when 
it  is  consonant  to  reason  ;  and  with  Lord  Coke  we  may  hold 
it  to  be  generally  true,  "  that  the  law  is  unknown  to  him 
that  knoweth  not  the  reason  thereof,  an  J  that  the  known 
certainty  of  the  law  is  the  safety  of  all  '*  (e). 


Examples  : 

Privilege 
from  arrest. 


Trees  ex- 
cepted from 
-ilemise. 


Gessante    Eatione  Leois    cessat  ipsa  Lex.      (Co.  Litt 

• 

70  6.) — Reason  is  the  soul  of  i\ie  law,   aiid  when  the 
reason   of  any  particxdar  law  ceases,  so  does  the  law 

itself  if). 

For  instance,  a  Member  of  Parliament  is  privileged  from 
arrest  during  the  session  iff),  in  order  that  he  may  discharge 
his  public  duties,  and  the  trust  reposed  in  him ;  but  the 
reason  of  this  privilege  ceases  at  a  certain  time  after  the 
termination  of  the  parliamentary  session,  because  the  public 
has  then  no  longer  an  immediate  interest  in  the  personal 
freedom  of  the  individuals  composing  the  representative 
body,  and  cessante  causa  cessat  effectus  (g). 

Again,  where  trees  are  excepted  out  of  a  demise,  the  soil 
itself  is  not  excepted,  but  sufficient  nutriment  out  of  the 
land  is  reserved  to  sustain  the  vegetative  life  of  the  trees, 
for,  without  that,  the  trees  which  are  excepted  cannot 
subsist ;  but  if,  in  such  a  case,  the  lessor  fells  the  trees,  or 
by  the  lessee's  license  grubs  them  up,  then,  according  to  the 
above  rule,  the  lessee  shall  have  the  soil  (A). 


(d)  1  Inst  Epil.,  cited  by  Ld. 
Kenyon,  Porter  v.  Bradley,  3  T.  R. 
146 ;  1  R.  R.  675  ;  and  Dalmcr  v. 
Barnard,  7  T.  R.  252  ;  arg.  Doe  v. 
E^caH,  7  A.  &  E.  657. 

(e)  1  Inst.  Epil.  **  Certainty  is  the 
mother  of  repose,  and  therefore  the 
common  law  aims  at  certainty  ; "  per 
Ld.  Hardwicke,  1  Dick.  245. 

( /)  7  Rep.  69  ;  per  Willes,  C.  J., 


Davis  v.  Po^oell,  Willes,  46,  cited 
ai^.  8  C.  B.  786. 

iff)  JU  Armstrong,  [1892]  1  Q.  B. 
327. 

{g)  See  ai^.  Cas.  temp.  Hardw.  32 ; 
Oowdy  V.  Duncamht,  1  Exch.  430. 

(/*)  Lifor^s  COM,  11  Rep.  49,  dted 
Hexcill  V.  It^m,  7  Exch.  79,  and 
posi.  Chap.  YI.,  8.  3. 
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Th«  same  principle  applies  where  a  right  exists  ot  commoD  CommoD 
pur  cause  de  rUinage :  a  right  depending  upon  a  general  ^^^ 
cnstom  and  usage,  which  appears  to  have  originated,  not  in 
any  actual  contract,  but  in  a  tacit  acquiescence  of  all  parties 
tor  their  mutual  benefit.  This  right  does  not,  indeed, 
enable  its  possessor  to  put  his  cattle  at  once  on  the  neigh- 
bouring waste,  bat  only  on  the  waste  which  is  in  the  manor 
where  his  own  lands  are  situated ;  and  it  seems  that  the 
right  oE  common  of  vicinage  should  be  considered  merely 
&a  an  ezcose  for  the  trespass  caused  by  the  straying  of 
the  cattle,  which  excuse  the  law  allows  by  reason  of  the 
ancient  usage,  and  in  order  to  avoid  the  multiplicity  of  suits 
which  might  arise  where  there  is  no  separation  or  inclosure 
ot  adjacent  commons  (t).  But  the  parties  possessing  the 
respective  rights  ot  common,  may,  if  they  please,  inclose 
against  each  other,  and,  when  they  have  done  so,  the  right 
ot  common  pur  cause  de  vicinage  is  no  longer  an  excnse  to  an 
action  of  trespass  if  the  cattle  stray ;  for  ceamnte  ratiotie 
UgiM  cetMOt  lex  Qc). 

As  regards  the  consent  of  parents  to  the  marriage  of  their  Law  u  to 
minor  children,  it  has  been  observed  (/)  that  "any  analogy  mmirUgo. 
which  existed  between  marriages  by  banns  and  marriages 
by  notice  to  the  registrar  has  been  effaced — the  attempt 
at  securing  that  consent  in  marriages  to  the  latter  class 
by  publicity  relinquished — and  the  procurement  of  actual 
consent  substituted  in  the  same  manner  as  bad  always  been 
used  in  marriages  by  licence.  There  is  no  reason,  therefore, 
why  those  decisions  which  have  hitherto  only  been  applied 
to  marriages  by  banns,  and  which  have  their  foundation  in 
the  necessity  for  securing  that  publicity  through  which  it  is 
the  object  of  banns  to  reach  the  parents'  consent,  should  be 

(0  Jmui  T.  Bobi%,  10  Q.  B.  581,  OuUeUv.LaptM,  13Eut,34S;  Jadgni. 

820.    Sn  ilm  Clarke  v.  Tinker,  Id.  Wells  v.  Pearey,  1  Biiig.  N.  C.  666,  - 

Wi ;  Pridutni  v.  Poatlt,  Id.  G8S.  5SB  ;     Heaih     r.     EUuM,    4     Bmg. 

(J)  4  BepL  88  ;   Co.  Litt.  122  > ;  N.  C.  3S8. 
Piocb,    Uw,    8 ;    par    Powell,    J.,  (I)  Holme*  t.  Simmant,  L.    S.   1 

RnmMd  T.  Kirber,  11    Mod.  72 ;  P.  fe  D.  628. 
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applied  to  marriages  in  which  that  consent  is  otherwise 
attained  and  secured.     Cf$$ante  ratione  cesser  et  lex" 

Another  illustration  is  afforded  by  the  rule,  which, 
through  neglect  of  the  principle  under  discussion,  has  often 
been  misunderstood,  viz.,  that  a  person  may  not  make 
felony  the  foundation  of  a  civil  action.  This  can  be  true 
only  where  the  felon  himself  is  defendant  or  a  necessary 
party,  and  the  claim  is  founded  on  the  felony.  "  The  rule 
is  founded  on  a  principle  of  public  policy,  and  where  the 
public  policy  ceases  to  opercttCy  the  rule  shall  cease  also  and 
the  familiar  phrase,  *  The  action  is  merged  in  the  felony ' 
is  not  at  all  times  literally  true  "  (»i). 


Maxim,  how 
appIiecL 


Special 
verdict. 


De  NON  APPABENTIBUS  et  NON  EXISTBNTIfiUS  EADEM  EST  RaTIO. 

(4  Rep,  47  a :  5  Id.  5  b.) — That  which  does  not  appear 
will  not  be  presumed  to  exist  («)• 

This  ''well-established  maxim  in  legal  proceedings,*' 
which  ''is  founded  on  principles  of  justice' as  well  as  of 
law "  (o),  applies  where  a  party  seeks  to  rely  upon  any 
deeds  or  writings  which  are  not  produced  in  Court,  and  the 
loss  of  which  is  not  accounted  for  or  supplied  in  the  manner 
which  the  law  prescribes ;  for  in  this  case  they  should  be 
treated,  as  against  such  party,  as  if  non-existent  (p). 

On  the  consideration  of  a  special  verdict,  the  Court  will 
neither  assume  a  fact  not  stated  therein  nor  draw  inferences 
of  facts  necessary  for  the  determination  of  the  case  front 
other  statements  contained  therein  (</). 

In  reading  an  affidavit  also,  the  Court  will  look  solely  at 
the  facts  deposed  to,  and  will  not  presume  the  existence  of 


(m)  Per  Ld.  Tenterdon,  Stone  v. 
Marsh,  6  B.  &  C.  551,  564  ;  80  K.  B. 
420.  See  the  subject  further  dis- 
cussed,  postf  p.  167. 

(7i)  See^^^r  Buller,  J.,  /^  v.  fl^;.  of 
Chests,  1  T.  K.  404  ;  1  B.  R.  237  ; 


per  Cockbnm,  C.J.,  Reg,  y.  Wokot 
Overseers,  2  B.  It  S.  560. 

(o)  See  12  Howard  (U.S.),  R.  253. 

Ip)  Beirs  Diet  of  Scotch  Law,  287. 

{q)  Tancred  ▼.  Christy,  12  M.  & 
W.  816  ;  Caitdrey's  case,  5  Rep.  5. 
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additioDal  facts  in  order  to  sapport  the  allegations  made  in 
it.  To  the  above,  therefore,  and  similar  cases,  oecumng 
not  only  in  civil,  but  also  in  criminal  proceedings,  the 
maxim  quod  non  apparet  non  est  (r)  is  emphatically  applic- 
able :  that  which  does  not  appear  must  be  taken  in  law  as 
if  it  were  not  («). 

In  an  action  by  two  commissioners  of  taxes  (t)  on  a  bond  Bond, 
against  the  surety  of  a  tax-collector,  appointed  under  43 
Geo.  3,  c.  99,  it  appeared  that  the  Act  contained  a  proviso 
that  no  such  bond  should  be  put  in  suit  against  the  surety 
for  any  deficiency,  other  than  what  should  remain  unsatis- 
fied after  sale  of  the  collector's  lands  under  the  powers 
given  to  the  commiBsioners  by  the  Act ;  it  further  appeared 
that,  at  the  time  when  the  bond  was  put  in  suit,  the  obligor 
had  lands  within  the  jurisdiction  of  the  plaintiffs,  but  of 
which  they  had  no  notice  or  knowledge :  it  was  held  that 
seisnre  and  sale  of  lands  of  the  collector,  of  the  existeQce  of 
vbich  the  commissioners  had  no  notice  or  knowledge,  was 
not  a  condition  precedent  to  their  right  to  proceed  against 
the  surety ;  this  conclusion  resulting,  as  was  observed,  from 
the  sound  principle  contained  in  the  above  maxim  (u). 

So,  where  a  notice  of  dishonour  of  a  bill  of  exchange  Notice  of 
described  the  bill  generally  as  "Your  draft  on  A.  B.,"  the 
Court  held,  on  motion  for  a  nonsuit,  that  if  there  were 
other  bills  or  drafts  to  which  the  notice  could  refer,  it  was 
for  the  defendant  to  sbow  such  to  be  the  fact ;  and  that  as 
he  had  not  done  so  the  above  maxim  applied ;  for,  inasmuch 
as  it  did  not  appear  that  there  were  other  bills  or  not«s,  the 
Court  could  not  presume  that  there  were  any  (x). 

Again,  the  increase  per  ailtaAonem  is  described  to  be  when  IncreaM  prr 


(r)  i  Inst.  476 ;  Jeuk.  Cent  207.  C.  G3» ;  S.  C,  1  Scott,  N.  R.  708. 

(*)  Vragh.  R.  160.  (x)  S&tlUm  r.  Braithaaite,  7  H.  ft 

(t)  Okjwm  t.  SunteU,  6  Bing.  N.  W.   4S8  ;  Bromage   v.    yaugian,   9 

C.  4M;  3.  C,  1  Scott,  N.  E.  731  ;  Q.   B.  608;  Mdlmh  r.   Xippe/t,   7 

T  CI.  k  f.  S72.  £xcb.  578. 

(«)  Per  TMghui,  J.,  e  Biug.  N. 
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the  land,  and  shuts  itself  within  its  previous  limits  (y).  In 
general,  the  land  thus  gained  belongs  to  the  Grown,  as 
having  been  a  part  of  the  very  fundus  maris ;  but  if  such 
alluvion  be  formed  so  imperceptibly  and  insensibly,  that  it 
cannot  by  any  means  be  ascertained  that  the  sea  ever  was 
there — idem  est  non  esse  et  non  apparere,  and  the  land  thus 
formed  belongs  as  a  perquisite  to  the  owner  of  the  land 
adjacent  (z), 
Prooeas  of  Lastly,  it  has  been  suggested  (a)  that  '*  there  is  a  dis- 

tinction between  process  of  superior  and  inferior  Courts; 
in  the  former,  omnia  prasumuntur  rite  esse  acta{b),  in  the 
latter  the  rule  de  non  apparentibus  et  non  existentiims  eadem 
est  ratio  applies." 


Non  potest  adduci  Excbptio  bjusdbm  Rei  cujus  pbtitub 
DissoLUTio.  (Bac.  Max.y  reg,  2.) — A  mattery  the  validity 
of  which  is  at  issue  in  legal  proceedings,  cannot  be  set  np 
as  a  bar  thereto. 

Where  the  legality  of  some  proceeding  is  the  matter  in 
dispute  between  two  parties,  he  who  maintains  its  legality, 
and  seeks  to  take  advantage  of  it,  cannot  rely  upon  the 
proceeding  itself,  as  a  bar  to  the  adverse  party.  It  is 
obvious  that  to  do  so  would  involve  the  logical  fallacy  of 
petitio  pnncipiif  and  would  in  many  cases  preclude  all 
redress  to  an  aggrieved  party.  ''  It  were  impertinent  and 
contrary  in  itself,"  said  Lord  Bacon,  ''for  the  law  to  allow 
of  a  plea  in  bar  of  such  matter  as  is  to  be  defeated  by  tiie 
same  suit,  for  it  is  included ;  and  otherwise  a  man  could 
never  arrive  at  the  end  and  effect  of  his  suit  "(c). 

{y)  See  0\ffordv.Lord  Varborough,  (a)  Arg.  Kinning  v.  BuchaiM»t  8 

5  Bing.  168  ;  27  R.  R.  305.  G.  B.  286. 

(z)  Hale,  DeJnre  Maris,  pt  1,  c  4,  {b)  A  ])re8umption  which  sppean 

p.  14  ;i2.  V. Z<7.  Yarbcrough^ZK kC,  to  be  sound,  per   Ld.   Chelmflford, 

96, 106  ;  27  R.  R.  292  ;  S.  C,  1  Dow  L.  R.  5  H.  L.  234,    248  ;  see  /wit, 

Sl  01.  178.     This  right  has  also  been  Chap.  X. 

referred  to  the  principle,  (f«  mintmis  (c)  Bac.   Max.,   reg,   2;  Fnsey  v. 

noi^  curat  lex;  arg.,  3  B.  A  C.  99.  Desbouroie,  3  P.  Wins.  317. 
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A  few  instances  will  suffice  to  show  the  application  of  this  Instances : 
rule.  If  a  man  be  attainted  and  executed,  and  the  heir  Attainder, 
bring  error  upon  the  attainder,  it  would  be  bad  to  plead  cor- 
ruption of  blood  by  the  same  attainder ;  otherwise  the  heir 
would  be  without  remedy  ever  to  reverse  the  attainder  {d). 
So,  although  a  person  attainted  cannot  be  permitted  to 
sue  for  any  civil  right  in  a  Court  of  law,  yet  he  may  lake 
proceedinprs,  and  will  be  heard,  for  the  purpose  of  reversing 
his  attainder  (e). 

On  the  same  principle,  in  a  Court  of  equity,  although  a 
party  in  contempt  is  not  generally  entitled  to  take  any 
proceeding  in  the  cause,  he  will  nevertheless  be  heard  if 
his  object  be  to  get  rid  of  the  order  or  other  proceeding 
which  placed  him  in  contempt,  and  he  is  also  entitled 
to  be  heard  for  the  purpose  of  resisting  or  setting  aside 
for  irregularity  any  proceedings  subsequent  to  his  con- 
tempt (/).  And  where  a  man  does  not  appear  on  a 
vicious  proceeding,  he  is  not  to  be  held  to  have  waived 
that  very  objection  which  is  a  legitimate  cause  of  his 
non-appearance  (g). 

Where  the  judge  of  an  inferior  Court  had  illegally  com-  Appeal. 
pelled  a  plaintiff  who  appeared  to  be  nonsuited,  and  upon 
a  bill  of  exceptions  being  brought,  the  nonsuit  was  entered 
on  the  record,  the  defendant  was  not  allowed  to  contend 
that  the  entry  on  record  precluded  the  plaintiff  from  showing 
that  he  had  refused  to  consent  to  the  nonsuit,  for  that  would 
have  been  setting  up  as  a  defence  the  thing  itself,  which 
was  the  subject  of  complaint, — a  course  prohibited  by  the 
above  maxim  (/e).    So,  the  judgment  or  opinion  of  the  Court 

(«0  Bac    M.,    reg.    2;   Loukes  v.  East,  527;  Craig  v.   Levy^l  Exch. 

JfMeach,    4    Bing.    420,   424,   com-  570. 

ineatetiou^£ijrHey.Manning,2J>ovrl,  (/)  Per    Ld.    Cottenham,     Chu4ik 

N.  S.  403.  V.    Creiner,   1   Coop.    205  ;  King  v. 

(e)  See  1  Taunt.  84,  98.  Bryajil,   3  My.  &  Cr.    191.     See  1 

The  same  principle  applies  in  the  Dauiell,  Cli.  Pr.,  3i*d  ed.  354  el  seq. 

came  or  proceedings  to  reverse  out-  (g)  Per  Knight  Bi-ace,  V.-C,    15 

Uvry  ;     Jenk.    Cent    106  ;    Finch,  L.  J.  Baukr.  7. 

Law,    46  ;     Matthe^cs    y,    Oihson,   8  (A)  StroUier  v.  Hutchinson^  4  Bing. 

9—2  ~ 
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below  cannot,  with  propriety,  be  cited  as  an  authority  on 
the  argument,  because  such  judgment  and  opinion  are  then 
under  review  (i). 

The  maxim  seems  also  to  apply,  when  the  matter  of  the 
plea  is  not  to  be  avoided  in  the  same  but  in  a  different  suit: 
and,  therefore,  if  a  writ  of  error  be  brought  to  reverse  an 
outlawry  in  any  action,  outlawry  in  another  action  shall 
not  bar  the  plaintiff  in  error ;  for  otherwise,  if  the  outlawry 
was  erroneous,  it  could  never  be  reversed  (k) ;  the  general 
rule,  however,  being  that  an  outlaw  cannot  enforce  any 
proceeding  for  his  own  benefit  (/)• 


Alleoans  contbabia  non  est  atjdibkdus.  {Jenk.  Cent.  16.)— 
He  18  not  to  be  heard  who  'alleges  things  contradictory  to 
each  other. 

This  elementary  rule  of  logic,  which  is  frequently  applied 
in  our  Courts  of  justice,  will  receive  occasional  illustration 
in  the  course  of  this  work.  We  may  for  the  present  observe 
that  it  expresses,  in  other  language,  the  trite  saying  of 
Lord  Eenyon,  that  a  man  shall  not  be  permitted  to  "  blow 
hot  and  cold  '*  with  reference  to  the  same  transaction,  or 
insist,  at  different  times,  on  the  truth  of  each  of  two  con* 
dieting  allegations,  according  to  the  promptings  of  hia 
private  interest  (m). 


N.  C.  83,  90;  distinguished  in 
Caraar  v.  Beed,  17  Q.  B.  540. 

(?)  See  jier  Alexander,  C.B.,  R.  v. 
Westtcood,  7  Ring.  88  ;  88  R.  R.  24  ; 
per  North,  C.J.,  Bamardiatim  v. 
Soame,  6  St.  Tr.  1094.  See  also,  in 
further  illustration  of  tlie  maxim, 
Masters  v.  Letois,  1  Ld.  Raym.  57. 

(*)  Jcnk.  Cent  87 ;  Gilb.  For. 
Rom.  54.    See  Bac.  Max.,  reg.  2. 

(0  Per  Parke,  B.,  Beg,  v.  Loice,  8 
Exch.  698.  See  Be  Pyne,  6  C.  B. 
407  ;  Davis  v.  Trevanim^,  2  D.  &  L. 


748;  Walker  v.  TheUusoH,  1  DowL 
N.  S.  678. 

(m)  See  IVood  v.  Dwarris,  11  Exch. 
498 ;  Andrews  v.  JSllioit,  5  E.  &  B. 
502 ;  Tyerman  v.  Sm4ih,  6  E.  &  B. 
719  ;  Morgan  v.  Cotfcftvnan,  14  C.  B. 
100  ;  Humhlestme  ▼.  JFelhain,  5  C.  B. 
195  ;  TFillia^ns  v.  Thomas,  4  Exch. 
479  ;  Taifior  y.  Best,  14  C.  B.  487  ; 
Beg.  V.  Evans,  3  E.  A  B.  363 ;  JFiUiam* 
Y.  Levns,  7  E.  &  B.  929 ;  Ocn.  Steam 
Nav.  Co.  V.  Slipper,  11  C.  B.  N,  S. 
498  ;  Elkin  v.  Baker,  Id.  526,  543 .. 
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In  Care  v.  MilU  {it),  the  maxim  under  notice  was  held  to 
be  applicable.  The  plaintiff  was  surveyor  to  trustees  of 
tnmpike  roads ;  as  such  surveyor  it  was  bis  duty  to  make 
all  contracts,  and  to  pay  the  amounts  due  for  the  repair  of 
the  roads,  he  being  authorised  to  draw  on  the  ti-eaeurer 
to  a  certain  amount.  His  expenditure,  however,  was  not 
Etrictly  limited  to  that  amount,  and  in  the  yearly  accounts 
presented  by  him  to  the  trustees  a  balance  was  generally 
claimed  as  due  to  him,  and  was  carried  to  the  next  year's 
account.  Accounts  were  thus  rendered  by  the  plaintiff  for 
three  consecutive  years  showing  certain  balances  due  to 
himself.  These  accounts  were  allowed  by  the  trustees  at 
their  annual  meeting,  and  a  statement  based  on  them  of 
the  revenue  and  expenditure  of  the  trust  was  published  as 
required  by  3  Geo.  4,  c.  126,  s.  78.  The  trustees,  moreover, 
believing  the  accounts  to  be  correct,  paid  off  with  monies  in 
band  a  portion  of  their  mortgage  debt.  The  plaintiff  after- 
wards claimed  a  larger  sum  in  respect  of  payments  which 
had  in  fact  been  made  by  him,  and  which  he  ought  to  have 
brought  into  the  accounts  of  the  above  years,  but  had  know- 
ingly omitted.  It  was  held  that  the  plaintiff  was  estopped 
from  recovering  the  sums  thus  omitted,  for  "  a  man  shall 
not  be  allowed  to  blow  hot  and  cold — to  affirm  at  one  time 
and  deny  at  another — making  a  claim  on  those  whom  he 
has  deluded  to  their  disadvantage,  and  founding  that  claim 
on  the  very  matters  of  the  delusion.  Such  a  principle  has 
its  basis  in  common  sense  and  common  justice,  and  whether 
it  is  called  '  estoppel,'  or  by  any  other  name,  it  is  one  which 
Courts  of  law  have  in  modern  times  most  usefully  adopted." 

GroH  T.  Sidtfl,  7  C.  I).  S.  S.  7*7;  andallow proceedings togoanaf^inet 
PearKiH  T.  Dammm,  B.  B.  A  K.  118  ;  bim  to  judgment,  and  then  b>  ask  the 
ifiuita  r.  Eail  Jmlia  Co.,  II  Moo.  Court  to  interfere  on  his  behalf  on 
P.  V.  39 ;  Saiilk  T.  Hodttn,  1  T.  R.  the  ground  that  hia  name  was  mis- 
ill,  217  ;  Brttetr  v.  Sparroa,  7  spelt ;  ChurchiU  r.  ChicrehUl,  L.  E, 
B.  »  C,  310 ;  Lyatgoe  v.  Fmuni,  5  1  P.  &  D.  486. 

H.  k  S.  ISO ;  iee  Bia  r.  Xreil,  [1900]  («)  7  H.  A  N.  913.     See  Kan  Ha>- 

1  y.  B.  31.  Kit  V.  .Stoa-,  13  Moo.  V.  V,.  C  186. 
A  man  ia  not  entitled  to  staml  liy 
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Eiitoppel.  The  doctrine  of  estoppelf  at  any  rate  by  deed  and  in  pais, 

is  in  great  measure  a  development  of  the  principle  expressed 
in  this  maxim.  Indeed,  the  learned  author  of  Smith's 
Leading  Gases,  who  was  the  first  to  reduce  to  any  system 
the  many  applications  of  the  theory  of  estoppel,  seems  to 
connect  estoppel  by  record  also  with  the  present  maxim. 
He  defines  estoppel  generally  (o)  as  a  conclusive  admission, 
or  something  which  the  law  treats  as  equivalent  to  an 
admission. 

It  is  impossible  within  the  limits  of  this  work  to  give  a 
satisfactory  account  of  estoppel.  The  reader  is  referred  to 
Smith's  Leading  Gases  (p),  and  iiheviiB,\\mntilluscommodtim 
caper e  potest  de  injuria  sua  propria  (g),  where  some  account 
will  be  found  of  estoppel  in  pais.  There  are,  however,  cases 
in  which  estoppel  operates  to  preclude  a  person  from  contra- 
dicting that  which  has  been  accepted  and  acted  upon  as 
truth  and  fact  by  others,  under  circumstances  which  do  not 
constitute  wilful  and  culpable  deception.  Such  cases  are 
referable  to  the  present  maxim  rather  than  to  that  just 
cited.  An  illustration  of  this  is  afforded  by  Prentice  v. 
London  Building  Society  (r).  In  that  case  to  an  action  by  a 
transferree  of  shares  against  the  trustee  of  the  society,  the 
latter  pleaded  that  the  matter  was  a  dispute  between  the 
society  and  a  person  claiming  on  account  of  a  member,  and 
one  that  ought  to  be  settled  by  arbitration.  It  appeared  at 
the  trial  that  the  shares  in  respect  of  which  the  plaintiff 
claimed  had  been  forfeited  by  the  defendants  to  make  good 
a  debt  due  from  an  absconding  secretary  who  had  trans- 
ferred them  to  the  plaintiff.  It  was  accordingly  held  that 
as  the  trustees  denied  the  right  of  the  plaintiff  to  be  a 
member  of  the  society,  they  were  estopped  from  saying 
that  the  dispute  was  one  with  a  member. 

So  where  a  seller  has  recognised  the  right  of  his  buyer  to 

(o)  2  Sm.  L.  C  loth  ed.  726.  (r)  L.  R.  10  C.  P.  679 ;  see  alao 

(p)  Viichess  of  Kingston's  case.  Smith  v.  BaXrr,  L.  R.  8  C.  P.  35: 

iq)  Post,  p.  284  ;  44  L.  J.  C.  P.  868.       42  L.  J.  C.  P.  156. 
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dispoae  of  goods  remaining  in  the  actual  possession  of  the 
seller,  he  cannot  defeat  the  right  of  a  person  claiming  under 
the  buyer  on  the  ground  that  no  property  passed  to  the 
latter  by  reason  of  the  want  of  a  specific  appropriation  of 
the  goods  («).  Nor  can  an  individual  who  has  procured  an 
act  to  be  done  sue  as  one  of  several  co-plaintiffs  for  the 
doing  of  that  very  act(0.  Where  a  party  accepts  costs 
onder  a  judge's  order,  which,  but  for  such  order,  would  not 
at  that  time  be  payable,  he  cannot  afterwards  object  that 
the  order  was  made  without  jurisdiction  (u).  And  if  A. 
agrees  with  B.  to  pay  him  so  much  per  ton  for  manufac- 
turing and  selling  a  substance  invented  and  patented  by  B., 
it  is  not  competent  to  A.,  having  used  the  invention  by  B.'s 
permission,  to  plead  in  answer  to  an  action  for  monies  due 
in  respect  of  such  use  that  the  patent  was  void  and  the 
licence  given  superfluous  (x).  And  a  licensee  of  a  patent 
cannot  in  any  way  question  its  validity  during  the  con- 
tiQuance  of  the  licence  (^).  A  person  cannot  act  under 
an  agreement  and  at  the  same  time  repudiate  it  {z). 

Again,  "  where  a  person  is  charged  as  a  member  of  a 
partnership,  not  because  he  is  a  member,  but  because  he 
has  represented  himself  as  such,  the  law  proceeds  on  the 
principle,  that  if  a  person  so  conducts  himself  as  to  lead 
another  to  imagine  that  he  fills  a  particular  situation,  it 
would  be  unjust  to  enable  him  to  turn  round  and  say  that 
he  did  not  fill  that  situation.  If,  therefore,  he  appeared  to 
the  party  who  is  seeking  to  charge  him  to  be  a  partner,  and 
represented  himself  as  such,  he  is  not  allowed  afterwards  to 
say  that  that  representation  was  incorrect,  and  thai  he  was    • 

(f)  WoodUy  V.  CavetUry,  2  H.  &  C.  See  Ban-up  v.  Baylei/j  6  E.  A  B.  218. 

16i.  (y)  Clark  v.  Adie,  2  App.  Cas.  423 : 

(0  Bn;nd4m  v.  ScoU,  7  E.  &  B.  284.  46  L.  J.  Ch.  585. 

(»)  Tinkler  v.  HOder,  4  Exch.  187.  (z)  Qrossley  v.  Dixon,  10  H.  L.  Cas. 

See  JFUeoz  ▼.  (Wd«i,  15  C.  B.  N.  S.  293,  810.     See  also  Marruwn  v.  Uni- 

{J37  ;  Fruioan  v.  Read,  9  C.  B.  N.  S.  verml Marine  Ins,  Co.,  L.  K.  8  Ex.  40, 

301.  197:  42  L.  J.  Ex.  115. 

(z)  Lawesw  Purser,  6  E.  &  B.  930. 
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not  a  partner  (a).  So  a  person  cannot  in  the  same  transac- 
tion buy  in  the  character  of  principal,  and  at  the  same  time 
charge  the  seller  for  commission  as  his  agent  (b).  And  a 
person  acting  professedly  as  agent  for  another,  may  be 
estopped  from  saying  that  he  was  not  such  agent  (c).  Also 
it  seems  a  true  proposition  that  **  where  parties  have 
agreed  to  act  upon  an  assumed  state  of  facts,  th^  rights 
between  themselves  depend  on  the  conventional  state  of 
facts,  and  not  on  the  truth"  (cQ,  and  it  is  not  competent 
to  either  party  afterwards  to  deny  the  truth  of  sach 
statement  (e) . 

So,  where  rent,  accruing  due  after  the  expiration  of  a 
notice  to  quit,  is  paid  by  the  tenant  and  accepted  by  the 
landlord,  that  is  an  act  of  the  parties  which  evidences  an 
intention  that  a  tenancy  should  be  considered  as  sub- 
sisting (/).  So,  if  there  be  a  distress,  the  distrainor  affirms 
by  a  solemn  act  that  a  tenancy  subsists;  and  it  is  not 
competent  to  him  afterwards  to  deny  it  (g). 

In  like  manner,  the  maxim  under  consideration  applies, 
in  many  cases,  to  prevent  the  assertion  of  titles  inconsistent 
with  each  other,  and  which  cannot  contemporaneously  take 
effect  {h).  And  it  is  laid  down  that  ''  a  person  who  has  a 
power  of  appointment,  if  he  chooses  to  create  an  estate  or  a 
charge  upon  his  estate  by  a  voluntary  act,  cannot  afterwards 
use  the  power  for  the  purpose  of  defeating  that  voluntary 
act ;  "  and  if  a  bond  be  given  to  the  Crown  under  38  Hen.  8, 


(a)  Per  Rolfe,  B.,  Ness  v.  AnffoSf 
3  Exch.  818.  See  53  &  54  Vict.  c.  39, 
8.  14. 

(6)  Salonwiis  v.  Pe^tder^  3  H.  &  C. 
639. 

(c)  Bagersv,  HatUey,  2  H.  & C.  227. 

{d)  Blackb.  Gontr.  Sale,  163.  As 
e,g,  a  valued  policy  in  Marine  Insur- 
ance ;  which,  however,  does  not  effect 
estoppel  for  pui-poses  coUateral  to  tiie 
contract,  per  Ld.  Selbonie,  Bumand 
▼.  Jtodoconachij  7  A  pp.  Gas.  833,  335 : 


50  L.  J.  Q.  B.  284. 

{e)  M'Caiux  v.  X.  «t-  A^  JF.  11  Co., 
8  H.  &  G.  343. 

(/)  See  Tayleur  v.  Wildin,  L  E. 
3  Ex.  303. 

ig)  Per  Mnule,  J.,  Blyth  v.  Iknndij 
18  C.  B.  181  ;  per  Crompton,  J., 
JVard  V.  Day,  4  B.  &  S.  858  :  5  Id. 
359;  and  see  per  Ld.  Brougham, 
Clayton  v,  A.^O,,l  Goop.  (Rep.  Ump, 
Gottenham),  124. 

(//)  1  Swanst.  427,  note. 
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c.  39,  binding  all  lands  over  which  the  obligor  has  at  the 
time  of  executing  the  bond  a  disposing  power,  the  giving 
such  bond  is  to  be  deemed  a  voluntary  act  on  the  part  of 
the  obligor,  so  that  he  cannot,  by  afterwards  exercising  the 
power,  defeat  the  right  of  the  Crown  (t)- 

ClSsely  allied  with  the  principle  of  the  decisions  just  Noonesliall 
noticed,  is  the  rule  of  law  that ''  a  man  shall  not  derogate  fronfhls 
from  his  own  grant,"  as  an  illustration  of  which  may  be  ^^"  *5»»** 
cited  the  case  of  Saint  v.  Pilley  (/)i  where  it  was  held  that  the 
surrender  of  a  term  by  a  trustee  in  bankruptcy  could  not 
defeat  the  right  of  one  who  had  previously  bought  the 
fixtures,  but  had,  without  laches,  allowed  them  to  remain 
upon  the  premises.    And  where  a  man  parts  with  land, 
knowing  that  it  is  intended  to  erect  substantial  buildings 
upon  it,   he  will  not  be  allowed  afterwards   to  use  his 
adjoining  land   so  as  to  injure  or  interfere   with  those 
buildings  (A). 

Further,  if  a  stranger  begins  to  build  on  land,  supposing 
it  to  be  his  own,  and  the  real  owner,  perceiving  his  mistake, 
abstains  from  setting  him  right,  and  leaves  him  to  persevere 
in  his  error,  a  Court  of  equity  will  not  afterwards  assist 
the  real  owner  asserting  his  title  to  the  land  (I). 

The  principle  is  further  to  be  discovered  as  underlying  Election, 
the  doctrine  which  is  known  in  England  as  that  of  election^ 
in  Scotland  as  approbate  and  reprobate  (//i),  which  is  thus 
explamed  by  Lord  Cairns :  "  Where  a  deed  or  will  professes 
to  make  a  general  disposition  of  property  for  the  benefit  of 
a  person  named  in  it,  such  person  cannot  accept  a  benefit 
under  the  instrument,  without  at  the  same  time  conforming 
to  all  its  provisions,  and  renouncing  every  right  inconsistent 
with  them  (n). 

(0  Beg,  V.  miis,  4  Ezch.  652,  661 :  L.  129,  141,  168  ;  see  9  App.  Cas. 

«  14  921.  710  ;  35  Cli.  D.  696. 

(i)  L.R.10Ex.l37:44L.J.E3r.33.  («i)  Codriiu/tmi  v.   CodHngton,  L. 

{k)  SiddoKs  ▼.   Short,  2  C.  P.  D.  R.  7  H.  L.  854,  861  :  45  L.  J.  Ch. 

572 :  46  L.  J.  C.  P.  795.  660  ;  see  31  Ch.  D.  474. 

(Q  Jiamaden  v.  Dt/sofi,  L.  B.  1  H.  {n)  As  instances  of  which  doctrine 
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LasUj,  where  a  witness  in  a  Court  of  justice  makes 
contradictory  statements  relative  to  the  same  transaction, 
the  rule  applicable  in  determining  the  degree  of  credibility 
to  which  he  may  be  entitled  obviously  is,  allegans  cont^-aria 
non  est  ofidiendut. 


Tmder  of 
biger  mm 
than  due. 


Omkb    mjlius    continbt   in    se    Mmus.     (5    Itep.   115.)— 

Ttie  greater  contains  the  less  (o). 

On  this  principle,  if  a  debtor  tender  more  than  he  owes^ 
it  is  good,  and  the  creditor  ought  to  accept  so  much  of  the 
sum  tendered  as  is  due  (p).  But  if  he  tender  a  bank-not^ 
or  coin  of  a  larger  amount  than  the  sum  due,  requiring 
change,  that  is  not  a  good  tender,  for  the  creditor  may  be 
unable  to  take  what  is  due  and  return  the  balance  (9); 
though  if  the  creditor  knows  the  amount  due,  and  is  offered 
a  larger  sum,  and,  without  any  objection  on  the  ground  of 
change,  merely  makes  a  collateral  objection,  the  tender  i& 
good  (r).  Where,  however,  a  party  has  separate  demands 
for  unequal  sums  against  several  persons,  an  offer  of  one 
sum  for  the  debts  of  all,  not  distinguishing  the  claims- 
against  each,  is  not  a  valid  tender,  and  will  not  support  a 
plea  by  one  of  the  debtors,  that  his  debt  was  tendered  («). 


806  Talbot  y,  BaH  of  Radnor,  3  My. 
k  K.  252 ;  Messenger  v.  Andrews, 
4  Rns».  478  ;  28  R.  R.  156  ;  Cooper 
V.  Cooper,  L.  R.  7  H.  L.  53  ;  for 
"AppTobate  and  Reprobate"  see 
ATctt  y,  iraiichope,  1  Bli>5h,  121  ;  20 
R.  R.  1. 

(o)  Finch,  Law,  21 ;  D.  50, 17, 118, 
110,  pr. 

(p)  Wade's  case,  5  Rep.  115 ;  Dean 
y.  James,  4  B.  &  Ad.  546. 

A  demand  of  a  larger  sum  than  is 
dae  may  be  good  as  a  demand  of  the 
lesser  sum ;  Carr  v.  Martinson,  1 
£.  &  E.  456. 

See,  as   another  instance  of  the 


maxim,   Rylaiids   ▼.    KrsUnian,  1^ 
C.  B.  N.  S.  351. 

{q)  BeUerhee  v.  Davis,  3  Camp.  70  ; 
13  K.  R.  755 ;  Robinson  y.  Cook,  6 
Tamit.  336  ;  16  R.  R.  624  ;  Blow  r, 
Russell,  1  C.  &  P.  365.  See  Read  y. 
Goldring,  2  M.  &  S.  86  ;  11 R.  R.  594. 

(r)  Per  Ld.  Abinger,  Bevans  v.Eees,. 
5  M.  k  W.  808  ;  Black  y.  SniUh„ 
Peake,  121  ;  3  R.  R.  661  ;  SaundersY. 
Graham,  Gow,  R.  121 ;  Dowjlfts  y. 
Po^ridt,  3  T.  R.  683 ;  1  R.  R.  793.  See 
Hardingham  y.  AUen,  5  C.  B.  793  ; 
Ex  p.  Danks,  2  De  G.  M.  k  6.  9S6. 

{»)  Strong  y.  Earvey,  3  Bing.  304, 
313.     See  also  Douglfis  y.  Patridc^ 
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The  maxim  admits  of  familiar  illustration  in  the  power 
which  a  tenant  in  fee-simple  possesses  over  the  estate  held 
in  fee;  for  he  may  either  grant  to  another  the  whole  of 
such  estate,  or  charge  it  in  any  manner  he  think  fit,  or  he 
may  create  out  of  it  any  less  estate  or  interest ;  and  to  the 
estate  or  interest  thus  granted  he  may  annex  such  con- 
ditionSy  not  repugnant  to  the  rules  of  law,  as  he  pleases  (t). 
In  like  manner,  a  man  having  a  power  may  do  less  than 
each  power  enables  him  to  do ;  he  may,  for  instance,  lease 
for  fourteen  years,  under  a  power  to  lease  for  twenty-one  {u) ; 
or,  if  he  have  a  licence  or  authority  to  do  any  number  of 
acts  for  his  own  benefit,  he  may  do  some  of  them  and  need 
not  do  all  (x).  In  these  cases,  the  rule  of  the  civil  law 
applies :  nan  debet  cm  phis  licet  quod  minus  est  non  licere  (y) : 
or,  as  it  is  usually  expressed  in  our  books,  cui  licet  quod 
majus  non  debet  quod  minus  est  non  licere  (z) — he  who  has 
authority  to  do  the  more  important  act  shall  not  be 
debarred  from  doing  that  of  less  importance;  a  doctrine 
founded  on  common  sense,  and  of  general  application,  not 
only  with  reference  to  the  law  of  real  property,  but  likewise 
to  that  of  principal  and  agent,  as  we  shall  hereafter  see. 
On  this  principle,  moreover,  if  there  be  a  custom  within 
any  manor  that  copyhold  lands  may  be  granted  in  fee- 
simple,  by  the  same  custom  they  are  grantable  to  one  and 
the  heirs  of  his  body  for  life,  for  years,  or  in  tail  (a).  So, 
if  there  be  a  custom  that  copy-hold  lands  may  be  granted 


si^m.  Tender  of  part  of  an  entire 
debt  is  bad ;  Dixon  r,  Clark,  5  C.  B. 
S<6 ;  SearUs  v.  Sadgrave,  5  £.  &  B. 
638.  So  is  a  tender  clogged  with  a 
condition ;  Fitwh  ▼.  Miller,  6  C.  B. 
428;  B<ncen  v.  Owen,  11  Q.  R  180 ; 
«ec  Greemcood  v.  SiUclife,  [1892] 
1  CL  1 :  61  L.  J.  Ch.  59. 

(0  1  Prest.  Abstr.  Tit.  810,  377. 

(u)  lahtrwood  y.  Oldknaw,  S  M. 
t(  S.  3S2 ;  16  R.  R.  305.  See  an 
iutancc     of    syllogistic     reasoning 


founded  on  the  maxim,  Johnstone  v. 
SuUoii,  IT.  R.  519 ;  1  R.  R.  269. 

(ar)  Per  Ld.  Ellenborough,  laher- 
wood  V.  Oldknotc,  8  M.  &  S.  392  ;  16 
R.  B.  305. 

(y)  D.  50.  17,  21. 

{z)  4  Rep.  28  ;  also  majus  dig^ium 
traJiU  ad  se  mintis  dig^ium  ;  Co.  Litt. 
355  b ;  2  Inst.  307  ;  Noy,  Max.,  9th 
ed.,  p.  26  ;  Finch,  Law,  22. 

(a)  4  Rep.  23  ;  Wing.  Max., 
p.  206. 
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Srtenaioii  of 
principle. 


for  life,  by  the  same  custom  they  may  be  granted  durante 
ridtiUaUf  but  not  e  vonverso,  because  an  estate  daring 
widowhood  is  less  than  an  estate  for  life  (b). 

The  doctrine  of  merger  may  also  be  specified  in  illus- 
tration of  the  maxim  now  before  us,  for  ''when  a  less 
estate  and  a  greater  estate,  limited  subsequent  to  it,  coin- 
cide and  meet  in  one  and  the  same  person  without  any 
intermediate  estate,  the  less  is  immediately  annihilated; 
or  in  the  law  phraseology  is  said  to  be  merged,  that  is 
sunk  or  drowned  in  the  greater;  or  to  express  the  same 
thing  in  other  words,  the  greater  estate  is  accelerated  so 
as  to  become  at  once  an  estate  in  possession  "(c). 

Further,  it  is  laid  down  as  generally  true,  that,  where 
more  is  done  than  ought  to  be  done,  that  portion  for  which 
there  was  authority  shall  stand,  and  the  act  shall  be  void 
qu4)ad  the  excess  only  {d) ;  quando  plu^  Jit  quam  Jieri  debet, 
videtur  etiam  iUnd  Jieri  quod  Jacienditm  e$t  (e) :  as  in  the 
instance  of  a  power  above  referred  to,  if  a  man  do  more 
tlian  he  is  authorised  to  do  under  the  power,  it  shall  be 
good  to  the  extent  of  his  power.  Thus,  if  he  have  power 
to  lease  for  ten  years,  and  he  lease  for  twenty,  the  lease  for 
the  twenty  years  shall  in  equity  be  good  for  ten  years  of 
the  twenty  {/). 

80,  if  the  grantor  of  land  is  entitled  to  certain  shares 
only  of  the  land  granted ;  and  if  the  grant  import  to  pass 
more  shares  than  the  grantor  has,  it  will  nevertheless  pass 
those  shares  of  which  he  is  the  owner  ((/).  Where  also 
there  is  a  custom  that  a  man  shall  not  devise  any  greater 
estate  than  for  life,  a  devise  in  fee  will  be  a  good  devise  for 
life,  if  the  devisee  will  claim  it  as  such  {h)» 

Lastly,  in  criminal  law  the  principle  above  exemplified 


(6)  Co.  Copyholder,  s.  33  ;  Noy, 
Max.,  9th  ed.,  p.  25.  See  another 
example,  9  Rep.  48. 

(c)  2  Black.  Com.  326—327. 

(d)  Noy,  Max.,  9th  ed.,  \\  25. 
{e)  5  Rep.  115. 


(/ )  See  BaHleU  ▼.  JUndU,  3  M.  ft  S. 
99  ;  15  R.  R.  426  ;  Doe  v.  MaUhewt, 
5  B.  &  Ad.  298  ;  39  R.  R.  485. 

0/)  3  Pi  est  Abatr.  TiL  35. 

ill)  Gr.  k  Rad.  of  Law,  p.  242. 
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sometimes  applies.  On  an  indictmtint  charging  a  mis- 
demeanor  the  jury  may  find  the  priBoner  guilty  oi  any 
lesser  miademeanor  which  is  necessarily  included  in  the 
offeDce  as  chained  (().  But  it  is  only  by  virtue  of  the 
U  k  15  Vict.  0.  100,  s.  9,  thftt  where  a  person  has  been 
indicted  tor  a  crime,  a  jury  may  find  him  guilty  of  an 
attempt  to  commit  the  same  crime. 


QUOP  AB  INITIO   NOK   YALBT     IK    TbACTU   TeHPORIS    NON    CON- 

T4LK8CIT.  {Soi/,  iV/flj.,  9(/t  erf.,  p.  16 :  Dig.  50,  17,  29, 
210.) — T)tat  whifk  iras  ori/iina}lg  roid,  does  not  by  lapse 
of  time  become  ralid. 

This  rule  is  one  of  general  importance  in  practice,  in  Imiiortano 
pleading,  and  in  the  application  of  legal  principles  to  the  practice  an 
oecorrences  of  life  (ft).     Instances  in  which  it  applies  will  l''*'^'"^- 
be  found  to  occur  in  various  parts  of  this  work,  particularly  application 
in  that  which  treats  of  the  law  of  contracts.    The  following 
cases  have  here  been  selected,  in  order  to  give  a  general 
view  of  its  application  in  different  and  distinct  branches  of 
the  law. 

If  8  bishop  makes  a  lease  of  lands  for  four  lives,  which  Lcusc. 
is  contrary  to  the  13  Eliz.  c.  10,  s.  3,  and  one  of  the  lives 
hUs  in,  and  then  the  bishop  dies,  yet  this  lease  will  not 
bind  his  successor,  tor  those  things  which  have  a  bad 
beginning  cannot  be  brought  to  a  good  end  (2).  So,  if  a 
nan  seised  of  lands  in  fee  make  a  lease  for  twenty-one 
years,  rendering  rent  to  begin  presently,  and  the  same  day 

(0  Srg.  t.  Taylor.  L.  R.  1  C.  f.  248 ;  10  B.  E.  4P8  ;  of  »  pariitU  cer- 

m,  I«,    S«e  Ke^.  V.  Ucdgtia,  Id.  tifieale,  JL  v.  f  >ton  Gray,  10  B.  4  C. 

Ki-  807  ;  R.  V.   fVhUelinrdt,  7   B.  ft  C. 

{k)  Snc  insUuce*  of  the  appliotiaii  573  ;  of  na  order  of  niinoval,  I!,  v. 

of  Ihil  TDle  ID  tho  caw  of  raarruge  Ckilrn-ieofm,  8  T.  R.  ITS. 

»ith  a  deceaaed  wife's  deter,  FenlaH  (i)  Noy,  Mai,  Bth  ed.,  p.  18.     Soo 

*.  LitagMhnu,   3   Uacq.    Sc   App.  Doe  v.  CUlingt,  7  C.   B.  B39  ;  l>vt  r. 

(^  »7,  5li  ;  of  the  aDlreiider  of  a  Taniere,  12  Q.  R  IDS. 
cofjbotd,  Dot  T,    T«field,  11  E«at, 
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he  make  a  lease  to  another  for  the  like  term,  the  second 
lease  is  void ;  and  even  if  the  first  lessee  surrender  his 
term  to  the  lessor,  or  commit  any  act  of  forfeiture  of  his 
lease,  the  second  lessee  shall  not  have  his  term,  because 
the  lessor  at  the  making  of  the  second  lease  had  nothing  in 
him  but  the  reversion  (m). 

Again,  in  the  case  of  a  lease  for  years,  there  is  a  dis- 
tinction between  a  clause  by  which,  on  a  breach  of  covenant, 
the  lease  is  made  absolutely  void,  and  a  clause  which 
merely  gives  the  lessor  power  to  re-enter  (n).  Under  the 
former  clause,  if  the  lessor  make  a  legal  demand  of  the 
rent,  and  the  lessee  refuse  to  pay,  or  if  the  lessee  be  guilty 
of  any  breach  of  the  condition  of  re-entry,  the  lease  is  void 
.  and  absolutely  determined,  and  cannot  be  set  up  again  by 
acceptance  of  rent  due  after  the  breach,  or  by  any  other 
act ;  but  under  the  latter  clause  the  lease  is  only  voidtiblej 
and  may  be  affirmed  by  acceptance  of  rent  accrued  after- 
wards, or  other  act,  provided  the  lessor  had  notice  of  the 
breach  of  condition  at  the  time ;  and  it  is  undoubted  law 
that,  though  an  acceptance  of  rent  or  other  act  of  waiver 
may  make  a  voidable  lease  good,  it  cannot  make  valid  a 
deed  (o)  or  a  lease  which  was  void  ab  initio  {pj. 
Remaiuder,  Where  a  remainder  is  limited  to  A.,  the  son  of  B.,  he 

having  no  such  son,  and  afterwards  a  son  is  bom  to  him, 
whose  name  is  A.,  during  the  continuance  of  the  particular 
estate,  he  will  not  take  by  this  remainder  (g). 

So,  where  uses  are  raised  by  a  deed  which  is  itself  void, 
as  in  the  instance  of  the  conveyance  of  a  freehold  inftUuro, 
the  uses  mentioned  in  the  deed  cannot  arise  (r).    When 

(tw)  SmUhv.Stapletcm,  Plowd.  432;  reretix,  7  CI.  k  F.  188. 

Noy,  Max.,  9th  ed.,  p.  16.  {p)  Doe  v.  Banks,  iB.k  Aid.  401 ; 

(h)  The  distinction  has  ceased  to  23  R.  R.  318  ;  Go.  Litt.  215  a  ;  Jona 

be  of  importance  owing  to  the  con-  v.  Carter,  15  M.  &  W.  719. 

struction  now  placed,  where  possible,  {q)  Noy,  Max.,  9th  ed.,  p.  17  ;  2 

upon  forfeiture  clauses ;  see  Vaven,-  Black.  Com.  820 — ^821. 

port  V.  The  Qtieen,  3  App.  Cas.  115,  (r)  Aig.,  OoocUaie  v.    Oibla,  5  B. 

128  ;  and  post,  p.  228.  &  C.  714  ;  29  K.  R.  366. 

(o)  See    Dc  Mmitmorency   v.   De- 
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the  estate  to  whicb  a  warranty  is  annexed  is  defeated,  the 
warranty  ig  also  defeated  (f) ;  and  when  a  spiritual  corpo- 
ration to  which  a  chorch  Ib  appropriate  is  dissolved,  the 
church  is  disappropriated  ((). 

80,  where  a  living  becomes  vacant  by  resignation  or 
canonical  deprivation,  or  if  a  clerk  presented  be  refused 
for  insufficiency,  these  being  matters  of  which  the  bishop 
alone  is  presnmed  to  be  cognizant,  the  law  requires  him 
to  give  notice  thereof  to  the  patron  (u) ;  otherwise  be  can 
take  no  advantage  by  way  of  lapse ;  neither  in  this  case 
shall  any  lapse  accrue  to  the  metropolitan  or  to  the  Crown, 
for  the  first  step  fails — quod  non  Itabet  pnncipmni  non  kabet 
^»«m(x),  it  being  oniversally  true  that  neither  the  arch- 
bishop nor  the  Crown  shall  present  by  lapse,  but  where 
the  immediate  ordinary  might  have  collated  by  lapse  within 
the  six  months,  and  has  exceeded  his  time  (y). 

An  important  qualification  of  the  rule  expressed  by  the  QualificatioD 
maxim  we  have  been  discussing  is  effected  by  the  doctrine 
of  aider  by  verdict.  When  an  averment  which  is  necessary  Aidar  by 
for  the  support  of  a  pleading  is  improperly  stated,  and  the 
verdict  on  an  issue  involving  that  averment  is  found,  if  it 
appears  to  the  Court  after  verdict,  that  the  issue  could 
not  have  been  determined  without  proof  of  the  averment, 
the  defective  averment,  which  might  have  been  fatal  on 
demarrer,  is  cured  by  the  verdict  (z).  It  is  to  be  observed 
that  this  principle  is  applicable  in  criminal  as  well  as  in 
civil  proceedings  (a).  Aider  by  verdict  does  not,  however, 
extend  to  a  case  where  a  necessary  averment  is  totally 

(■)  Lht  s.  711,  uid  Batler'a  nots,  345  k. 

(1) :  Co.  Utt.  889  «  ;  but  this  nwy  {y)  2  Black.  Com.  452 ;  Co.  Litt 

with  DKira  propriely  b«  raferred  to  34G  a. 

tbenuiim,  ntiid/opn'netjnjf  (sUilur.  (t)  Seyman  v.   Rrgina,   L.   B.    8 

aijtiiMtum;  Ibid.  Q.  B.  lOG,  per  BlackbDm,  J.  ;  and 

(()  Nr>j,  Hii.,  eth  cd.,  p.  20.  ue  Jadcaon  r.  Faked,  1  M.  ft  S.  S34  ; 

WSbc  Bp.ofExtUTi.  Jianhall,  14B.B.  417;  1  Wn.».  Saund.  228, 1. 

L  B.  3  H.   L.   17  ;  87  L.  J.  C.  P.  (a)  Reg.  v.   A^inall,  2  Q.   B.  D. 

S3I.  48  ;  45  L.  J.  M.  C.  229. 

W  Wing.  H»x.,  p.  7»  ;  Co.   Litt. 
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omitted  (h).  In  sach  cases  the  more  general  role  applies, 
dMlr  fymdameRtHm  fttllit  opus  (r).  A  still  more  marked 
qoalificatkm  of  the  leading  maxim  is  afforded  by  cases 
where  an  act  done  contrary  to  the  express  direction  or 
established  practice  of  the  law  will  not  be  found  to 
invalidate  the  sabseqnent  proceedings,  and  where,  conse- 
quently, qnodjieri  non  debet  factum  valet  (d). 

BanKcn  Iron  Co.  t.  Bamett  (e)  seems  to  fall  within  the 
class  of  cases  to  which  the  maxim  just  cited  applies. 
There  a  certificate  of  complete  registration  had  been 
granted  by  the  R^[istrar  of  Joint  Stock  Companies,  pur- 
suant to  7  &  8  Yict.  c.  110,  s.  7;  although  the  deed  of 
settlement  omitted  some  of  the  provisions  required  to  be 
inserted  therein :  and  it  was  held  that  a  shareholder  could 
not,  in  answer  to  an  action  brought  against  him  for  calls, 
object  that  the  certificate  had  been  granted  upon  the 
production  of  an  insufficient  deed. 

The  case  of  Reri.  v.  Lord  Xewborotigh  (/)  also  well  illus- 
trates this  exception  to  the  maxim.  There  the  question 
was  as  to  the  payment  of  special  constables  hy  a  county 
treasurer,  neither  the  appointment  of  the  special  constables, 
nor  the  order  for  their  payment,  having  been  made  in 
accordance  with  the  requirements  of  1  &  2  Will.  4,  c.  41. 
It  was  urged  in  the  argument  qnodjieri  non  debet factiiwr 
valet f  a  view  which  was  adopted  by  Lush,  J.,  who  decided 
that,  as  the  order  for  payment  had  been  acted  upon,  the 
account  allowed,  and  the  money  paid,  the  proceedings 
should  not  be  re-opened. 


{h)  Per  Brett,  J.,  Ibid.,  p.  58. 

(c)  Finch,  Law,  14,  36  ;  Wing. 
Mrx.  113,114.  See,  alao,  the  judg- 
ment, Davies  y.  Lowndes,  8  Scott, 
N.  B.  567,  where  the  above  maxim 
is  applied. 

(rf)  GI088.  in  1,  6,  Cod.  1,  14.  Pro 
infectis:  D.  1,  14,  3;  Wood,  Inst. 
25  ;   5    Rep.    38.     As  will  be  seen 


hereafter,  this  and  the  leading  maxim 
have  frequent  application  in  the 
case  of  contracts.  See  MeCaXlan  r. 
Mmiivi^,  6  M.  &  W.  58  :  7  M.  & 
W.  20 :  9  M.  k  W.  640. 

(e)  8  C.  B.  406,  438. 

(/)  L.  R.  4  Q.  B.  585  ;  sec  alsc^ 
per  Blackburn,  J.,  Winwr  v.  Beg.^  6 
B.  k  S.  183. 
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Conformably  to  the  principle  on  which  the  foregoing  case 
was  decided,  the  maxim,  quod  fieii  non  debet  factum  i^alet, 
will  in  general  be  found  strictly  to  apply  wherever  a  form 
has  been  omitted  which  ought  to  have  been  observed,  but 
of  which  the  omission  is  ex  post  facto  immaterial  0^).     It 
frequently  happens  that  a  particular  act  is  directed  to  be 
done  by  one  clause  of  a  statute,  and  that  the  omission  of 
such  act  is,  by  a  separate  clause,  declared  immaterial  with 
reference  to  the  validity  of  proceedings  subsequent  iifaereto. 
hi  all  such  cases  it  is  true,  that  what  ought  not  to  have 
been  done  is  valid  when  done.     Thus,  residence  in  the 
parish  before  proclamation  was  directed  by  26  Geo.  2,  c.  S3, 
"For  the  better  preventing  of  Clandestine  Marriages,"  as 
a  requisite  preliminary  to  the  celebration  of  a  marriage  by 
banns ;  but  if  this  direction,  although  material  for  carrying 
oat  the  object  of  that  Act,  was  not  complied  with,  the 
marriage  was  nevertheless  valid,  for  the  legislature  expressly 
declared  that  non-observance  of  this  statutory  direction 
should,  after  the  marriage  had  been  solemnised,  be  imma- 
terial (/i).     The  applicability  of  this  maxim,  in  regard  to 
the  validity  of  a  marriage  irregularly  solemnised,  was  also 
discussed  in  Beamish  v.  Beamish ,  which  will  hereafter  more 
conveniently  be  noticed  (i). 

Lastly,  it  is  said,  that  ''void  things"  may  nevertheless 
be  "good  to  some  purpose "  (A;) ;  as  if  A.,  by  indenture, 
let  B.  an  acre  of  land  in  which  A.  has  nothing,  and  A. 
purchase  it  afterwards,  this  will  be  a  good  lease  (Z);  and 
the  reason  is,  that  what,  in  the  first  instance,  was  a  lease 


b)  Per  Ld.  Brougham,  6  CI.  k  F.  Dock  Co.  v.  RidMi-ds,  1  Scott,  239. 

708 ;  ug.  9  V^heaton  ((J.S.),  R.  478.  (A)  See  per  Ltl.  Brougham,  6  CL 

"There    is    a    known     dUtinction  kY.1Q%  dseq. 

between  circninstances  which  are  of  (t)  5  Irish  C.  L.  Rep.  136  :  6  Id. 

the  euen€e  of  a  thing  required  to  be  142  ;  9  H.  L.  Cas.  274. 

done  by  an  Act  of  Parliament,  and  {Jc)  Finch,  Law,  62. 

claoMa  merely  diredoryJ"    Per  Ld.  {V)  Noy,  Max.,  9th  ed.,  p.  17,  and 

Manafield,  R,  v.  LoxddU^  1  Burr.  447,  authorities  cited.  Id.  n.  (a). 
adopted  by  Tindal,  C.J.,  SotUhampUm 

L.V.  10 
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by  estoppel  only  (m),  becomes  subsequently  a  lease  in 
interest,  and  the  relation  of  landlord  and  tenant  will  then 
exist  as  perfectly  as  if  the  lessor  had  been  actually  seised 
of  the  land  at  the  time  when  the  lease  was  made  (n). 


Abgumbntum  ab  ikconveniemti  plurimum  valet  in  Lege. 
{Co,  Litt.  66  a.) — An  argument  drawn  from  inconvenience 
is  forcible  in  law  (o). 

It  has  been  stated,  under  a  preceding  maxim  (p),  that 
where  the  law  is  clearly  defined,  its  strict  letter  will  not 
be  departed  from  because  inconvenience  or  hardship  may 
result  from  its  strict  observance.  Yet,  in  cases  where  the 
law  is  not  clear,  or  where  the  circumstances  give  rise  to 
doubt,  the  Ciourts  frequently  allow  their  decision  to  be 
determined  by  such  considerations  (9). 

Thus,  arguments  of  inconvenience  are  sometimes  of 
great  value  upon  the  question  of  intention.  If  there  be 
in  any  deed  or  instrument  equivocal  expressions,  and  great 
inconvenience  must  necessarily  follow  from  one  construc- 
tion, it  is  strong  to  show  that  such  construction  is  not 
according  to  the  true  intention  of  the  grantor ;  but  where 
there  is  no  equivocal  expression  in  the  instrument,  and 
the  words  used  admit  only  of  one  meaning,  arguments  of 
inconvenience  prove  only  want  of  foresight  in  the  grantor. 
This  reasoning  was  applied  in  Olyn  v.  East  and  West  India 
Dock  Co,,  where  the  meaning  of  the  expression  in  bills  of 

(wi)  See  Cuthberisan  v.  Irving,  4  the  argument  ab  iueonveni«i»ti,  »e 

H.  k  N.  742,  754  :  6  Id.  135 ;  Duke  per  Sir  W.  Scott,  1  Dods.  402] per 

T.  Ashby,  7  Id.  600.  Ld.   Brougham,  6  CI.  k  Fin.  671 ; 

(n)  Blake  v.  Foster,  8  T.  B.  487  ;  1  Mer.  420  ;  Sheppard  t.  PhiHimare, 

5  R.    R.  419  ;  SU^ces  v.  RtirnU,  8  L.  R.  2  P.  C.  450,  460. 

T.    R.    678;    1    R.    R.    732 ;    per  { p)  Omnis  innavalio,  kc 

Alderson,  B.,  6  M.  &  W.  662  ;   Wel>b  {q)  Per  Heath,  J.,  1  H.  Bla.  61 : 

T.  AusUn,  8  Scott,  N.  R.  419  ;  Par-  per  Dallas,   C. J.,    7  Taunt  527 :  8 

geter  y.  Harris,  7  Q.  B.  708  ;   Co.  Id.  762  ;  per  Holroyd,  J.,  8  B.  AC 

Litt.  47  b ;  1  Piatt  on  Leases,  53,  131  ;  Judgm.,  Doe  y.  Aeklam,  2  B. 

54  ;  Bac.  Abr.  Leases  (o).  k  C.  798  ;  26  R.  R.  544. 

(o)  Co.   Litt.   97,   152  b.     As  to 
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lading,  "the  one  being  accomplished,  the  other  to  stand 
void,''  was  discnssed  (r).  But  because  a  man  has  been 
wanting  in  foresight,  the  Courts  cannot  make  a  new  instru- 
ment for  him :  they  must  act  upon  the  instrument  as  it  is 
made  (<).  And  generally,  if  there  be  any  doubts  what  is 
the  law,  judges  solve  such  doubts  by  considering  what  will 
be  the  good  or  bad  effects  of  their  decision ;  but  if  the  law 
is  clear,  inconveniences  afford  no  argument  of  weight :  the 
legislature  alone  can  remedy  them  (t).  And,  hence,  the 
doctrine,  that  nihil  quod  est  inconveniens  est  licituvi  (?t), 
which  is  frequently  advanced  by  Sir  E.  Coke,  must  certainly 
be  received  with  some  qualification,  and  must  be  under- 
stood to  mean,  that  against  the  introduction  or  establishing 
of  a  particular  rule  or  precedent  inconvenience  is  a  forcible 
argument  (x). 

This  argument  ab  incoiivenienti,  moreover,  is,  under  many  Pnblic  in- 
circumstances,  valid  to  this  extent,  that  the  law  will  sooner  ®<^"^®"^^"^^- 
suffer  a  private  mischief  than  a  public  inconvenience, — a 
principle  which  we  have  already  considered.     It  is  better 
to  suffer   a  mischief  which  is  peculiar  to  one,  than  an 
inconvenience  which  may  prejudice  many  {y). 

Lastly,  in  construing  an  Act,  the  same  rule  applies.     If  Argument, 
the  words  used  by  the  legislature,  in  framing  any  particular  il^nte^ret- 
clause,  have  a  necessary  meaning,  it  is  the  duty  of  the  *°8  statutes. 
Court  to  construe  the  clause  accordingly,  whatever  may  be 
the  inconvenience  of  such  a  course  (z).    Where  a  statute 


(r)  7  App.  Cas.  591  ;  and  see  per 
Jeaael,  M.R.,  BoUonUey's  case,  16 
Ch.  D.  6S6. 

(«)  Per  Sir  J.  Leach,  A,'0.  v. 
Dukeof  Siarlborotigh,  SMadd.  540 ;  18 
R.  R.  273  ;  per  Burrough,  J.,  Deane  v. 
CiaytOHy  7  Taunt  496  ;  18  R.  R. 
553  ;  prr  Best,  C.J.,  Fletcher  v.  Lord 
S<mda,  3  Bing.  590  ;  80  R.  R.  82. 

(/)  Per  Ld.  Northington,  Pike  v. 
Jfoare,  2  Eden,  184  ;  j»cr  Abbott,  C.J., 
3B.&C.  471.  See  Vaughan,  R.  37,88. 


(«)  Co.  Litt.  66  a  ;  cited  per  Pol- 
lock, C.B.,  4  H.  L.  Cas.  145,  and 
per  Ld.  Truro,  Id.  195. 

(x)  Ram,  Science  of  Legal  Judg- 
ment, 57. 

(y)  Co.  Litt.  97  b,  152  b  ;  Hobart, 
224  ;  saluspoptili,  kc, ;  ante. 

(2)  Per  Erie,  J.,  Wanseij  v.  Per- 
kins, 8  Sc.  N.  R.  969  ;  per  Parke,  J., 
Mirehmuse  v.  Reimelly  1  CI.  &  F.  546  ; 
36  R.  R.  179  ;  WilWrforcc  on  Stat. 
Law,  Chap.  3. 
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is  imperative  no  reasoning  ab  inconrenienti  should  prevail. 
But,  onless  it  is  very  clear  that  violence  would  be  done  to 
the  langaage  of  the  Act  by  adopting  any  other  constmction, 
any  great  inconvenience  which  might  result  from  that 
suggested,  may  certainly  afford  fair  ground  for  supposing 
that  it  could  not  be  what  was  contemplated  by  the  legisla- 
ture, and  will  warrant  the  Court  in  looking  for  some  other 
interpretation  (a). 

Although,  according  to  Lord  Bacon  (&),  judges  ought 
above  all  things  to  remember  the  conclusion  of  the  Boman 
Twelve  Tables,  sarins  papuli  suprenta  lex^  and  that  laws, 
unless  they  be  in  order  to  that  end,  are  but  things  captious 
and  not  well  inspired,  he  reminds  them  elsewhere  that  their 
function  is  to  interpret,  and  not  to  make  the  law. 

(a)  Judgm.,    Doe    y,  Norton,    11  (6)  Essay  ''Of  Judicature;"  see 

W.  928  ;  Jndgm.,  Turner  v.      per  PoUock,  C.B.,  4  H.  L.  Cas.  152. 
Sheffield  R,  Co.,  10  Id.  434, 
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FUNDAMENTAL   LEGAL   PRINCIPLES. 

Many  of  the  principles  set  forth  in  this  chapter  are  of 
such  general  application  that  they  may  be  considered  as 
exhibiting  the  very  foundations  on  which  the  legal  science 
rests.    To  these   established  maxims  the  remark  of   Sir 
W.  Blackstone  (Com.,  21st  ed.,  vol.  i.,  p.  68)  is  peculiarly 
applicable: — Their  authority  ''rests  entirely  upon  general 
reception  and  usage,  and  the  only  method  of  proving  that 
this  or  that  maxim  is  a  rule  of  the  common  law,  is  by 
showing  that  it  hath  been  always  the  custom  to  observe  it." 
It  would,  indeed,  be  highly  interesting  to  trace  from  a 
remote  period,  and  through  successive  ages,  the  gradual 
development  of  these  principles,  to  observe  their  primitive 
and  more  obvious  meaning,  and  to  show  how  they  have 
been  applied  by  the  "  living  oracles  "  of  the  law  to  meet 
the  increasing  exigencies  of  society,  and  those  complicated 
facts  which  are  the  result  of  commerce,  civilization,  and 
refinement.     Such  an  inquiry  would,  however,  be  too  exten- 
sive to  be  compatible  with  the  plan  of  this  work ;  our  object, 
therefore,  in  the  following  pages,  is  limited  to  exhibiting  a 
series  of  the  elementary  rules  of  law,  accompanied  by  occa- 
sional references  to  the  civil  law,  and  a  sufficient  number 
of  cases  to  exemplify  the  meaning  and  qualifications  of  the 
maxims  cited. 

These  will  be  found  to  comprise  the  following  important 
principles :  that  where  there  is  a  right  there  is  a  remedy ; 
that  the  law  looks  not  at  the  remote,  but  at  the  immediate 
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cause  of  damage :  that  the  act  of  God  shall  not,  by  the 
instnuDcntalitY  of  the  law,  work  an  injury :  that  the  law 
does  not  ecMnpel  the  performance  of  that  which  is  impossible 
to  be  done :  that  ignorance  of  the  law  does  not  afford  an 
eTCOfle,  although  ignorance  of  facts  does :  that  a  party  shall 
not  conTert  that  which  was  done  by  himself,  or  with  his 
asaoit,  into  a  wnmg :  that  a  man  shall  not  take  advantage 
(A  his  own  tortious  act :  that  the  abase  of  an  authority 
givoi  by  law  shall,  in  some  cases,  have  a  retrospective 
op^^on  in  regard  to  the  liability  of  the  party  abusing  it: 
that  the  intention,  not  the  act,  is  regarded  by  the  law : 
and  that  a  man  shall  not  be  twice  vexed  in  respect  of  the 
same  cause  of  action. 


/vvand 


tti 


defiaed. 


Ubi  Jrs  iBi  BsuRDinf.— r-TA^<»  is  no  wrong  tcitJiout  a 

remedy  (a). 

Jm  aignifies  here  "  the  legal  authority  to  do  or  to  demand 
something  '*  (b) ;  and  remedium  may  be  defined  to  be  the 
rig^t  of  action,  or  the  means  given  by  law,  for  the  recovery 
or  assertion  of  a  right.  According  to  this  elementary  maxim^ 
whenever  the  common  law  gives  a  right  or  prohibits  an 
injury,  italso  gives  a  remedy  (c):  lex  temper  dabit  remedium  (d^. 
If  a  man  has  a  right,  he  must,  it  has  been  observed, ''  have 
a  means  to  vindicate  and  maintain  it,  and  a  remedy  if  be  is 
injured  in  the  exercise  and  enjoyment  of  it ;  and,  indeed,  it 
is  a  vain  thing  to  imagine  a  right  without  a  remedy,  for 
want  of  right  and  want  of  remedy  are  reciprocal  *'  (^). 


(a)  Lexwrndebttdejieereeonqueren' 
(ibus  in  juatitia  ejchibenda :  the  law 
wills  that,  in  eveTyctae  where  a  man 
is  wronged  and  endamaged,  he  shall 
have  remedy  ;  Co.  Litt  197  b. 

(6)  Mackeld.  Civ.  Law,  6. 

(e)  3  Blac  Comm.  123. 
.  {d)  Jacob,  Law  Diet.,  title,  iS^mA/^. 
^'  Upon  principle,  wherever  the  com- 
mon  law  imposes   a  duty,  and  no 


other  remedy  can  be  shown  to  exist, 
or  only  one  which  has  become  obsolete 
or  inoperative,  the  Court  of  Queen's 
Bench  will  interfere  by  mandamus ;  *' 
Judgni.,  12  A.  &  £.  266.  See  R  v. 
Leicester  Gvardiaru  [  1899]  2  Q.  R  632. 
(«)  P^rHolt,  C.J.,  Aahiy  v.  WhiU, 
2  Ld.  Raym.  953 ;  jpcr  Willes,  C.  J., 
Winsmore  v.  Gfreenbank,  Willea,  577 : 
Vaugh.  R.  47,  258. 
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It  appears,  then,  that  remedium,  although  sometimes  used 
as  synonymoos  with  (Mctio,  has,  in  the  above  maxim,  a  more 
extended  signification  than  the  word  ''  action  *'  in  its  modem 
sense.  An  "  action  "  is,  in  fact,  one  peculiar  mode  pointed 
out  by  the  law  for  enforcing  a  remedy,  or  for  prosecuting  a 
claim  or  demand,  in  a  Court  of  justice — (u;tion  n'est  auter 
chose  que  hyall  demande  de  son  droit  (/)  ;  an  action  is  merely 
the  legitimate  mode  of  enforcing  a  right,  whereas  remedium 
most  here  be  understood  to  signify  rather  the  right  of 
action,  or  jus  persequendi  in  judicio  quod  sibi  debetur  (g), 
which  is  in  terms  the  definition  of  the  word  ctctio  in  the 
Soman  law  {h). 

The  maxim  ubijus  ihi  remedium  has  been  considered  so 
valuable,  that  it  led  to  the  invention  of  the  form  of  action 
called  an  action  on  the  case;  for  the  statute  of  West-  Action  on 

the  case. 

minster  2  (i),  which  was  only  in  affirmance  of  the  common 
law  on  this  subject,  and  was  passed  to  quicken  the  diligence 
of  the  clerks  in  the  Chancery,  who  were  too  much  attached 
to  precedents,  enacted  that,  '^  whensoever,  from  thenceforth 
a  writ  shall  be  found  in  the  Chancery,  and  in  a  like  case, 
falling  under  the  same  right  and  requiring  like  remedy,  no 
precedent  of  a  writ  can  be  produced,  the  clerks  in  Chancery 
shall  agree  in  forming  a  ndw  one  ;  and  if  they  cannot  agree, 
it  shall  be  adjourned  till  the  next  Parliament,  where  a  writ 
shall  be  framed  by  consent  of  the  learned  in  the  law,  lest  it 
happen  for  the  future  that  the  Court  of  our  Lord  the  King 
be  deficient  in  doing  justice  to  the  suitors/' 

The  principle  adopted  by  Courts  of  law  accordingly  is,  that  Novelty  of 
the  novelty  of  the  particular  complaint  alleged  in  an  action  ®^'"P^""^* 
on  the  case  is  no  objection,  provided  that  an  injury  cognisable 
by  law  be  shown  to  have  been  inflicted  on  the  plaintiff  (k) ; 

(/)  Co.  latt  285  a ;  Bfirror,  Bk.  2,  {k)  Per  Pratt,   C.J.i  Chapman  v. 

c  1.  Pickersgill,  2  Wils.  146  ;  NweUo  v. 

is)  I.  4,  6,  pr.  Sudlow,  12  C.  B.  177,  190 ;  and  see 

(A)  See  Phillimore,  IntrocL  to  Rom.  j^r  Coleridge,  J.,  Qosling  y.   Veley^ 

L,  61.  4    H.   L.   Ctts.    768  ;    Catchpole    v, 

(t)  13  Edw.  I.  c  24.  AnOfergaie  R.  Co,,  1  £.  &  B   111. 
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G«iienJ 
principle. 


Dawiimm 

mbaque 

injurii. 


in  which  case,  althoagh  there  be  no  precedent,  the  common 
law  will  judge  according  to  the  law  of  nature  and  the  publie 
good  (/)•  It  is,  however,  important,  to  observe  this  distinc- 
tioD,  that,  where  cases  are  new  in  principle,  it  is  necessary 
to  have  recoorsd  to  legislative  interposition  in  order  to 
remedy  the  grievance ;  bot  where  the  case  is  only  new  in 
the  instance,  and  the  sole  qaestion  is  apon  the  aj^lication 
of  a  principle  recognised  in  the  law  to  sach  new  case,  it  \nil 
be  just  as  competent  to  C!oarts  of  justice  to  apply  the 
principle  to  any  case  that  may  arise  two  centuries  hence  as 
it  was  two  centuries  ago  (m). 

In  accordance  with  the  spirit  of  the  maxim,  tibijus  ibi 
rrmrtiiumy  it  was  held,  in  a  case  usually  cited  to  illustrate 
it.  that  a  man  who  has  a  right  to  vote  at  an  election  for 
members  of  Parliament,  may  maintain  an  action  against 
the  returning  officer  for  maliciously  refusing  to  admit  his 
vote,  though  his  right  was  never  determined  in  Parliament, 
and  though  the  persons  for  whom  he  offered  to  vote  were 
elected  (n)  ;  and  in  answer  to  the  argument,  thatthere  was  no 
precedent  for  such  an  action,  and  that  to  establish  such  a 
precedent  would  lead  to  multiplicity  of  actions.  Lord  Holt 
observed  that  '^  if  men  will  multiply  injuries,  actions  most 
be  multiplied  too,  for  every  man  that  is  injured  ought  to 
have  his  recompense.*' 

It  is  true,  therefore,  that,  in  trespass  and  for  torts 
generally,  new  actions  may  be  brought  as  often  as  new 
injuries  and  wrongs  are  repeated  (o). 

There  is,  however,  a  large  class  of  cases  in  which  a 
damage  is  sustained,   but  a  damage  not  occasioned  by 


(/)  Jenk.  Cent  117. 

(ffi)  Per  Ashhurst,  J.,  lasley  v. 
FreeinaH,9T.  R.  63 ;  1  K.  R. 634 ; ^nt 
Park,  J.,  7  TauDt  515 ;  Flddur  v. 
Ld,  Sondes,  3  Bing.  550  ;  30  R.  K.  32. 

(it)  AMij  V.  jrhUe,  2  Ld.  Rayui. 
938  ;  1  Sill.  L.  C,  10th  ed.  231. 
Proof  qf  malice  was  necessary  to 
support  the  action,  because  the  officer 


had,  from  liis  position,  a  quaUfied 
privilege  ;  see/XMC,  pp.  154,  170;  aud 
see  Cullen  v.  Morris^  2  Stark.  577, 
587  ;  20  E.  R.  742  ;  TozerY.  Child,  7 
£.  &  B.  377. 

(o)  HambMon  v.  Veere^  2  Wms. 
Saund.  171  b  (1)  ;  cited  by  Ld. 
Denman,  IfodaoU  y.  StaiUbrass^  11 
A.  k  £.  306. 
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anything  which  the  law  eeteeniB  an  injury.  Such  damage 
ie  termed  damnum  absque  injuria,  and  for  that  no  action 
can  be  maintained :  the  maxim,  lUii  jits  ibi  reinediuin, 
does  not  apply;  for  there  is  no  jus,  no  legal  right  to 
demand  that  the  act  which  causes  the  damage  shall  not 
be  done,  and  therefore  there  is  no  rcinedium  {p).  It 
may  seem  a  hardship  upon  the  person  suffering  the 
damage  that  he  is  without  remedy;  but  by  that  con- 
uderation  the  Courts  ought  not  to  be  influenced.  Hard 
cases,  it  has  frequently  been  obBer\-ed,  are  apt  to  introduce 
bad  law  {q). 

Before  mentioning  instances  of  damnum  absque  injuriu,  we  uolioe. 
must  refer  to  the  very  important  principle  of  our  law,  that 
an  act  lawful  in  itself  is  not  actionable  because  it  is  done 
from  ill-will  or  other  bad  motive :  damnum  absque  injurid 
remains  dMunum  absqa^^  iitjurui,  although  the  damniun  is 
inflicted  intentionally  (r).  Our  law  does  not  take  into 
accomit  motive  as  constituting  an  element  of  civil  wrong. 
Any  invasion  of  the  civil  rights  of  another  person  is  in 
itself  a  legal  wrong,  carrying  with  it  liability  to  repair  its 
necessary  or  natural  consequences,  in  so  tar  as  these  are 
injmioos  to  the  person  whose  rights  are  infringed,  whethei 
the  motive  which  prompted  it  be  good,  bad  or  indifferent. 
But  the  existence  of  a  bad  motive,  in  the  case  of  an  acl 
which  is  not  in  itself  illegal,  will  not  convert  that  act  into  e 
civil  wrong  for  which  reparation  is  due.  Malice,  in  common 
acceptation,  means  ill-will  against  a  person,  but,  in  its  legal 
sense,  it  means  a  tcronqful  act  done  ifitentumall}/  without 
just  caase  or  excuse.  The  root  of  the  principle  is  that. 
in  any  l^al  question,  malice  depends,  not  upon  any  evil 
motive  which  influenced  the  mind  of  the  actor,  but  upon 


(j»)  Sw  iVjra  V.  Belther,  i  C.   B.  (r)  AOmv.  Floo.1,  [1898]  A.  C.  1 

SH:  3  Id.    itS,  vbere  the  maxiiu,  67  L.  J.  Q.  B.   lie  ;  Bradfimi  Cor- 

lii  jui   ibi  Ttnudiitm,    wbb   tniiuh  poralimt  v.  fiekla,  [\S9&]  A.  C.  S87 

oauideKd.  Si  L.  J.  Cli.  7Ce.     See  also  HaUlti 

[j)  ftr  Eclte,  D.,  11  U.  k  W.  116.  v.  Simmma  [1888]  1  Q.  B.  181. 


IM  FTSI* 


the  iDesid  dnndv  of  the  act  whidi  he  eoDiemplaied  and 
eaocanined  *  . 

Theie  are  certain  acts  with  referenee  to  which  it  might 
be  thcKidlit  that  this  principle  does  not  hold  good:  for 
jn^tanrr,  slandpr,  libd«  or  prosecation  without  reasonable 
and  probable  cauae.  Bot  that  is  not  really  so.  The  law 
nero-  regards  soch  acts  as  legal :  it  merely  exenses  them 
KQ  eertain  rircnmstaiieeB  for  reasons  of  pablic  policy.  It  is 
always  wrongful  Usely  to  ddame  or  accuse,  but  the  law 
CTmaes  the  act,  and  rendos  it  prKileged  from  action,  if  it 
is  done  in  the  honest  endeavcHir  to  discharge  a  daty  which 
tiie  law  recognises  (0-  Proof  of  malice,  in  the  sense  of 
imprc^ier  moUTe,  is  required,  not  to  show  that  the  act  was 
wrongfol,  bat  to  show  that  the  act  was  not  privileged. 
Such  proof  is  not  essential  to  the  maintenance  of  the 
actMHi,  unless  the  wrongfol  act  was  done  under  cirenm- 
stances  from  which  the  law  would,  in  the  absence  of 
evidence  to  the  contrary,  infer  that  it  was  privileged  (ti). 

As  instances  of  persons  who  cause  damnum  absque  injuria, 
we  may  mention  the  man  who  establishes  a  rival  school, 
which  draws  away  the  scholars  from  a  school  previously 
established  (x) ;  or  builds  a  bridge  over  a  river,  which 
causes  loss  of  traffic  to  a  ferry-owner  (y) :  the  traders  who 
by  concerted  action,  but  without  the  use  of  illegal  means, 
acquire  the  business  formerly  enjoyed  by  other  traders  (2) : 
the  workmen  who  tell  their  master  that  they  will  lawfully 
determine  their  contract  of  service,  unless  he  lawfully 
determine  that  of  another  workman,  in  consequence  of 


{h)  See  prr    Ld.   WaUoii,    [189Sj  ia  actions  for  libel,  see  Jenoure  /. 

A.  C,  pp.  92,  94.  Dflmege,  [1891]  A.  C.  7S:  60  L.  J. 

(0  There  must  be  jlu  actual,   not  P.  C.  11. 

merely  an  imagined  duty  ;  Hebditeh  (jt)  Y.  B.  11  Hen.  4,  f.  47,  pL  21. 

Y.  Maelliraine,   [1894]  2  Q.  B.  54  :  (v)  Hopkins  v.   G.    N,   R.  Co.,  t 

68  L.  J.  Q.  B.  587.  Q.  B.  D.  224  :  46  L.  J.  Q.  B.  265. 

(u)  See  per  Ld.   Watson,    [1898]  (2)  Mogul  SS.   Co.  y.  McGrtgw^ 

A.    C.   98  ;  per  Ld.   Heracbell,    Id.  [1892]  A.  C  25  ;  61  L.  J.  Q.  B.  295. 
125y  126.     As  to  tbe  wms  probandi 
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which  the  latter  is  dismissed  (a) :  the  farmer  who  omits 
to  cat  ihe  thistles  naturally  growing  upon  his  land,  in 
consequence  of  which  they  spread  into  his  neighbour's 
land  {b) :  the  landowner  who  erects  upon  his  land  buildings 
obstructing  his  neighbour's  prospect  (c) ;  or  cutting  off  from 
bis  neighbour's  house  light  (d),  or  air  {e),  to  which  the 
neighbour  had  no  legal  right :  the  landowner  who  appro- 
priates water  percolating  in  undefined  channels  within  his 
land,  and  thus  prevents  its  flow  into  his  neighbour's  land  (J) ; 
or  who  erects  upon  the  border  of  his  land  barriers  against 
floods,  causing  them  to  flow  on  to  his  neighbour's  land  {g). 
Bat  from  these  last  examples  we  must  distinguish  the  land- 
owner who  appropriates  water  which  flows  through  his  land 
in  a  defined  surface  channel,  and  to  the  flow  of  which  his 
neighbour  is  entitled  (h) :  or  who,  by  cutting  trenches  in 
his  land,  causes  floods,  which  have  already  settled  therein, 
to  flow  away  on  to  his  neighbour's  land  (i).  For  these  acts 
produce  an  injury  for  which  an  action  lies. 

In  certain  cases  the  same  act  may  cause  sometimes  Removal  of 
damnum  absque  injm-ui,  sometimes  injuria.  Thus,  if  a  man,  Jo*i][jfd*"^^'^ 
by  digging  in  his  own  land,  cause  his  neighbour's  house  to 
fall  down,  it  depends  upon  the  circumstances  whether  he 
is  answerable  for  the  damage.  His  neighbour  is  entitled 
to  lateral  support  for  his  house,  if  he  has  enjoyed  the 
support  openly,  peaceably,  and  continuously  for  twenty 


(a)  Allen  r.  Flood,  [1898]  A.  C.  1  : 
67L.  J.  Q.  B.  119. 

{b)  Giles  V.  JFalker,  24  Q.  B.  D. 
656 :  59  L.  J.  Q.  B.  416. 

(c)  Aldred's  ease,  9  Rep.  58 ;  see 
per  Ld.  Blackburn,  6  App.  Caa.  824. 

(cT;  Tapling  t.  Joties,  11  II.  L. 
Caa.  290:  84  L.  J.  C.  P.  342; 
Mutell  V.  fFaUs,  10  App.  Caa.  590  : 
55  L.  J.  Ch.  158 ;  Broomfield  v. 
fTiUiams,  [1897]  1  Ch.  602;  66 
L.  J.  Ch.  305. 

(«)  }rab  V.  Bird,  13  C.  B.  N.  8. 
841 :  31  L.  J.  C.  P.  835  ;  BnjaiU  v. 


Ze/erer,  4  C.  P.  D.  172 :  48  I..  J. 
C.  P.  380  ;  C/mstei/  v.  Ackland,  [1897] 
A.  C.  155  :  [1895]  2  Ch.  389  :  66  L.  J. 
Q.  H.  522 :  64  Id.  523. 

(/)  Bradford  Corporation  v. 
FiekUs,  [1895]  A.  C.  587 :  64  L.  J. 
Ch.  769. 

{g)  R.  V.  Pagiuim  Commra.,  8  B.  & 
C.  355  ;  32  U.  R.  406  ;  Nield  v.  L.  <fr 
N.  W,R,Co,,  L.  R.  10  Ex.  4. 

(/i)  Or,  Junction  Canal  Co.  v. 
Shiigar,  L.  R.  6  Ch.  483. 

(*)  Wlialley  v.  L.  A  Y.  A\  Co,, 
18  Q.  B.  D.  131 :  53  L.  J.  Q.  B.  285. 
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years  {k) ;  but  in  the  absence  of  an  express  or  implied 
granty  he  is  not  entitled  to  it  for  a  newly-erected  house  (I) ; 
and  therefore  the  question  whether  there  is  any  liability 
may  turn  merely  upon  the  age  of  the  house.  It  must  be 
noticed,  however,  that,  unless  he  has  granted  away  the 
right,  the  neighbour  is  entitled  to  have  his  land  in  its 
natural  unencumbered  state  left  unaffected  by  the  removal 
of  the  lateral  support,  and  not  the  less  so  because  he  has 
recently  built  a  house  upon  the  land.  Hence,  an  actionable 
injury  is  done  to  him  if  the  removal  of  the  support  causes  a 
subsidence  to  the  land,  not  attributable  to  the  weight  of  the 
house,  and  in  such  case  the  damage  done  to  the  house, 
though  newly  erected,  is  recoverable  as  being  consequential 
upon  the  injury  (in)«  It  may  be  added  that  it  is  the  subsi- 
dence which  grounds  the  cause  of  action,  not  the  removal 
of  the  support,  and  therefore  a  fresh  cause  of  action  arises 
upon  a  second  subsidence,  due  to  the  same  excavation  as 
was  the  first  (n).  It  is  the  interference  with  the  right,  not 
the  pecuniary  loss,  which  gives  the  cause  of  action  (o). 
Acts  An  act  which  would  be  an  injury  at  common  law  is 

by^utiite,  sometimes  merely  damnum  absque  injttHd  owing  to  the 
provisions  of  a  statute.  If  a  statute  directs  or  authorises 
acts,  it  is  not  wrongful  to  do  them :  if  damage  results,  it 
is  just  that  there  should  be  compensation,  and  that  is  often 
provided  for  by  the  statute,  but  no  action  lies  for  what  is 
damnum  absque  injuria:  the  only  remedy  is  to  seek  such 
compensation  as  the  statute  provides :  and  this  is  the  case 
whether  the  acts  be  authorised  for  a  public  purpose  or  for 

(At)  Atigtis  v.  Dalton,  6  App.  Cas.  186 :  28  L.  J.  Ex.  250 ;  Slroyof^  t. 

740 :  50  L.  J.  Q.  B.  689.  Kwyicles,  6  H.  &  N.  454 :  80  L.  J. 

(I)  **  The  right  to  support  of  build-  Ex.  102. 
ings  "  nitiat  be  found  ed  upon  prescrip-  (n)  Darley  Main  Colliery  Co,  v. 

tiou  or  grant,  express  or  implied  ;"jwr  MitckeU^  11  App.  Ca&  127  :  55  L  J. 

Willes,   J.,   B<momi   v.    B€uJthou9e,  Q.  H.  529. 

1  E.  B.  &  E.  655  (S.  C,  9  H.  L.  Cas.  (o)  See  per  Collins,  J.,  A.G.  v. 

503 :  84  L.  J.  Q.  B.  181) ;  citeil  by  Cotuluit  Colliery  Co.,  [1895]  1  Q.  B. 

Ld.  Selbonie,  6  App.  Cas.  795.  301,  312:  64  L.  J.  Q.  B.  207. 

(wi)  Brow  fie  v.  Hohitis,  4  H.  &  N. 
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a  private  profit  (p).  The  legislature,  however,  when  it 
aathorises  persons  to  do  acts  which  would  be  wrongful  at 
common  law,  usually  does  not  exempt  them  from  the  duty 
to  take  reasonable  care  that  in  doing  the  acts  they  do  no 
unnecessary  damage  (p) ;  and  therefore,  though  they  are 
not  liable  to  an  action  for  such  damage  as  necessarily 
arises  notwithstanding  that  they  observe  that  duty  (q),  yet, 
for  damage  done  in  breach  of  that  duty  they  have  no 
statutory  protection  (r).  They  must  strictly  pursue  their 
statutory  powers,  and  for  acts  which  are  injuries  at  common 
law  and  which  are  not  legalised  by  their  statute,  they  are 
liable  to  a  common  law  action  (a).  Statutes  which  legalise 
acts  and  provide  for  compensation  for  damage  done  thereby 
are  generally  construed  as  providing  compensation  only  for 
acts  which  are  lawful  by  reason  of  the  statutes  and  which 
would  have  been  actionable  injuries  if  the  statutes  had  not 
been  passed  {t).  In  so  far  as  they  do  not  provide  com- 
pensation, there  is  no  remedy  for  damage  caused  by  the 
acts  which  they  have  legalised  (u). 

Although  damnum  absque  injuria  is  a  matter  of  frequent  Injai^  to 
occurrence,  yet  injuria  absque  damno  may  be  said  to  be  damage: 
unknown    to  our   law;    for  ''a  damage    is  not    merely 
pecuniary,  but  an  injury  imports  a  damage  when  a  man 
is  thereby  hindered  of  his  right"  (j?).     Thus  if  a  debtor, 

(p)  Per  Ld.    Blackbiini,    Mertty  50  L.  J.  Q.  B.  358  ;  Shelf er  v.  Cihi 

TkKk  TntgUn  v.  Oibbs,  L.  R.  1  H.  L.  of  lAmdon  E,  L.  Co.,  [1895]   1  Ch. 

».  112.  287  :  64  L.  J.  Ch.  216. 

(f)  Vaugkan  v.  Taff  Vale  R.  Co,,  (t)  Broadbent  v.  Imperial  Gas  Co.y 

5  H.  &  N.  679  :  29  L.  J.  Ex.  247  ;  7  D.  M.  k  G.  436  :  7  Ff.  L.  Gas.  600  : 

Sammmmih  JL  Co.  v.  Brand,  L.  R.  26    L.   J.    Ch.   276  :   29    Id.    377  ; 

4  H.  L  171  :  88  L.  J.  Q.  B.  265 ;  Caledmiian     R.     Co.    v.     Walker  it 

L  B.  <C*  8.  C.  R.   Co.  T.  Truwan,  TruMees,  7  App.  Gas.  259,  298 ;  see 

11  App.  0ns.  45  :  55  L.  J.  Ch.  354.  Cowper  Essex  v.  Actoti  L.  B.,\i  App. 

(r)  Gtddis  v.  Bann  Reservoir  Co.,  Gas.  153 :  58  U  J.  Q.  B.  594. 
3  App.  Cm.  430.  (ii)  Hammersmith  R.  Co.  ▼.  Brawl, 

{»)  Jones  V.  Festinifig  R.  Co.,  L.  R.  and  L.  B.  d-  S.  C.  R.  Co.  v.  Truman, 

3  Q.  B.  738:  37  L.  J.  Q.  B.  214;  siipra ;    A.O.     v.    Metr.    R.    Co., 

P^npeU  V.   Pall,   5  Q.  B.   D.   597  :  [1894]  1  Q.  B.  384. 
49  L  J.  Q.  B.  428  ;  Afelrop.  Asylum  (x)  Per  Holt,  C.  J.,  Aslihj  v.  JVhit^, 

Didrid  t.  Hill,  6  App.  Gas.  193 :  2  Ld.  Raym.  955. 
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but  damage 
may  be 
neceemiyto 
4!onstitnte 
injury. 


being  in  execution  on  final  process  (^),  escaped  for  ever  60 
short  a  time,  the  creditor,  irho  had  a  right  to  the  debtor's 
body  every  hour  nntil  the  debt  was  paid,  could  maintain 
an  action  against  the  sheriff  without  proof  of  peconiary 
damage  (r).  Similarly,  on  the  ground  that  an  injury  has 
been  done,  proof  of  pecuniary  damage  is  unnecessary  for 
the  maintenance  of  an  action  by  a  customer  against  his 
banker  who,  having  received  funds  for  the  purpose,  wrong- 
fully dishonours  the  customer's  cheque  (a),  or  by  a  client 
against  his  solicitor  who  compromises  a  suit  contrary  to 
instructions  (b),  or  by  a  tenant  against  his  landlord  who 
levies  an  excessive  distress  for  arrears  of  rent  (r).  It  must 
l>e  noticed,  however,  that,  whilst  in  some  cases,  of  vhich 
these  last-mentioned  are  examples,  a  man  has  an  absolute 
right  to  demand  that  some  act  shall  be  done,  or  not  done, 
there  are  other  cases  in  which  he  has  not  that  right,  but 
only  the  qualified  right  to  demand  that  no  damage  shall 
be  done  to  him  by  the  act,  or  its  omission.  In  these  cases 
there  is  no  injury,  if  there  be  no  damage,  and  damage  is 
said  to  be  the  gist  of  the  action.  Thus  the  recklessness  of 
a  driver  upon  the  highway  gives  no  cause  of  action  to  a 
person  who  does  not  suffer  actual  damage  therefrom: 
though  an  innkeeper  be  bound  to  guard  his  guest's  goods 
at  the  inn  (d),  his  want  of  care  is  not  actionable,  unless  it 
leads  to  loss :  fraud  without  damage  will  not  support  an 
action  of  deceit  (e) :  no  action  lies  against  a  landlord  who, 
though  he  distrains  for  more  rent  than  is  due,  only  seizes 


(y)  See  32  k  33  Vict.  c.  62. 

(r)   Williatns  v.  Mostyn^  4  M.  &  W. 

146,  153;   Clifton  v.    Hooper,   468. 

See  L.  R.  1  Q.  B.  502 ;  L.  R.  1  C.  P. 

408 ;  7  C.  B.  N.  S.  487. 
(a)  Marzetti  v.  H^illianis,  35  R.  R. 

329  ;  1  B.  &  Ad.  415,  where  nominal 

damages  were  recovered ;    Kolin  v. 

Sletoardj  14  C.  B.  695,  where  the  jury 

^ve  substHntial  damages  ;  see  Larios 

V.  Ouray,  L.  R.  6  P.  C.  346,  357. 


(b)  Oode/roy  v.  Jay,  7  Bing.  413; 
33  R.  R.  628  ;  Frayy,  VouUs^l'Lk 
E.  839,  848 ;  see  Butler  v.  Knighi, 
L.  R.  2  Ex.  109. 

(c)  Chandler  v.  DouUon,  8  H.  &C. 
553. 

{d)  See  Calye'8  ease,  8  Co.  Rep.  32: 
1  Sm.  L.  C,  lOthed.  115. 

(c)  3  Bulstr.  96 ;  3  T.  R  56 ;  9 
App.  Cas.  195 ;  14  Id.  863. 
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goods  which  do  not  exceed  in  value  the  rent  actually  due  (/) : 
a  jadgment  creditor  who  sues  the  sheriff  for  neglecting  to 
levy  under  (^),  or  for  making  a  false  return  to  (A),  a 
writ  of  fi,  fa.  must  prove  actual  damage :  a  father  cannot 
maintain  an  action  for  the  seduction  of  his  daughter 
whilst  in  his  service  (i),  unless  some  actual  loss  of  service 
accrues  (I). 
There  are  three  kinds  of  damage  known  to  the  law,  Malicious 

,  ,  f      ^  J  J       1  •  -I   prosecution. 

damage  to  a  man  s  fame,  damage  to  his  person,  and 
damage  to  his  property  ({).  An  ordinary  civil  action  nowa- 
days involves  a  successful  defendant  in  none  of  these,  for 
any  extra  costs  incurred  by  him  beyond  those  awarded  are 
not  to  be  ascribed  to  the  litigation,  and  therefore  the 
bringing  of  an  ordinary  action,  however  maliciously,  and 
however  great  the  want  of  reasonable  and  probable  cause, 
does  not  support  a  subsequent  action  for  malicious  prosecu- 
tion  (m).  A  person's  fame,  however,  is  damaged  not  only 
when  strictly  criminal  proceedings  are  commenced  against 
him  for  an  alleged  offence  (n),  but  also  when  bankruptcy 
proceedings  are  instituted  against  him ;  and  so  is  the  credit 
of  a  trading  company  when  a  petition  is  presented  to  wind 
it  up,  and  therefore  an  action  lies  if  such  proceedings  be 
taken  maliciously  and  without  reasonable  and  probable 
cause  (o).    It  must  be  noticed,  however,  that  the  action 


(/)  TmuTtd  V,  Leyfand,  16  Q.  B. 
669 ;  Glynn  r.  Thanuu,  11  Exch. 
870;  French  y.  PhUlips,  1  H.  &  N. 
564. 

{g)  Hdmm  t.  TheUuson,  L.  R.  2 
Q.  B.  642. 

[h)  Stimmm  t.  Famham,  L.  R.  7 
Q.  B.  175. 

(0  8«e  Trrry  ▼.  BiUehinaon,  L.  R. 
3  Q.  B.  599. 

ik)  Eager  v.  €frhntcood^  1  Exch, 
61 ;  Hedffet  v.  Toi/ff,  L.  R.  7  Ex. 
263.  Bat  if  any  such  loss  be  proved, 
nempltfj  damages  may  be  given. 

(0  Par    Holt,     C,J.,     Savill    v. 


Roberts,  1  Ld.  Raym.  378. 

(m)  See  the  jadgments  in  Quartz 
HUl  Co,  V.  Eyre,  11  Q.  B.  D.  674 : 
52  L.  J.  Q.  B.  488.  Legal  damage 
mnst  be  shown  in  order  to  sustain 
such  action  ;  CotUrell  v.  Jones,  11 
C.  B.  718  :  21  L.  J.  C.  P.  2 ;  see 
WyaU  V.  Palnier,  [1899]  2  Q.  B. 
106 ;  68  L.  J.  Q.  B.  709. 

(n)  See  J2ai/«(mv.  S.  London  Tram- 
toays  Co.,  [1893]  2  Q.  B.  804  :  62 
L.  J.  Q.  B.  593. 

(o)  Quartz  Hill  Co,  v.  Eyre,  supra. 
See  The  Walter  D,  JFalUt,  [1893] 
P.  202  :  62  L.  J.  P.  88. 


1 


SMl 


160  fTKDAMKNTAIi  IiBOAL   PRINCIPLES. 

cmnnot  be  maintained,  unless  the  proceedings  upon  which 
it  is  founded  have  been  annulled  (p). 

From  the  preceding  examples  it  will  be  seen  that  an 
injniT  to  a  right  may  consist  either  in  a  misfeasance  or  a 
nonieasance.  There  is  a  large  class  of  cases  in  which  the 
foundation  <rf  the  action  springs  ont  of  privity  of  contract 
between  the  parties,  bat  in  which,  nevertheless,  the  remedy 
for  the  breach,  or  non-performance,  is  indifferently  either 
assumpsit  or  case  upon  tort.  Such  are  actions  against 
attorneys,  surgeons,  and  other  professional  men,  for  want 
of  competent  skill  or  proper  care  in  the  service  they  under- 
take to  render:  and  actions  against  common  carriers, 
against  shipowners  on  bills  of  lading,  against  baOees  of 
different  descriptions ;  and  numerous  other  instances  occur 
in  which  the  action  is  brought  in  tort  or  contract,  at  the 
plaintiff's  election.  This  election  is  given  not  only  where 
there  has  been  misfeasance,  but  also  where  there  has  been 
nonfeasance:  for  the  action  of  case  upon  tort  frequently 
occurs  where  there  is  a  simple  non-performance  of  the 
contract,  as  in  the  instance  of  case  against  shipowners  for 
not  safely  and  securely  delivering  goods  according  to  the 
bill  of  lading ;  the  principle  being  that  the  contract  creates 
a  duty,  and  the  neglect  to  perform  that  duty,  or  the  non- 
feasance, is  a  grouMd  of  action  upon  tort  (q) . 
Costs.  Where  an  action  which  might  have  been  commenced  in 

fouDd^  *  County  Court  is  brought  in  the  High  Court,  the  plaintiff's 

on  contract      right    to    costs,   if    successful,   sometimes    depends  upon 

or  tort.  ° 

whether  his  action  is  founded  on  contract  or  tort  (r).  Here 
the  test,  whether  the  action  is  founded  on  contract,  is  not 
how  the  plaintiff  has  framed  his  pleadings,  or  whether  he 
complains  of  misfeasance  or  nonfeasance,  but  whether,  in 

{p)  MeirapoUtan Bavk  v.  Pooley^  10  6  E.  &  B.  470),  and  cases  there  cited ; 

App.  Cas.  210 :  54  L.  J.  Q.  B.  449.  MarzeUi  v.    Williams^   1  B.  &  Ad. 

{q)  Boannan  v.  Broivn,    8  Q.  B.  415,  426 ;  35  R.  R.  829. 
525,  526  ;  affirmed  11  CI.  &   F.   1 ;  (r)  See  51  &  52  Vict.  c.  48,8.  116; 

Bee  Parrant  v.  Barnes,  11  C.  B.  N.  S.  and  R.  S.  C.  1888,  O.  LXV.,  r.  12. 
658  (following  Brass  y.    AfaiUand, 
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order  to  show  a  cause  of  action,  he  must  rely  on  a  contract. 
In  the  class  of  cases  above  referred  to,  the  plaintiff  does  not 
rely  upon  a  contract,  if  he  can  maintain  his  action  by 
showing  the  breach  of  a  duty  arising  at  common  law  out 
of  the  relation  which  subsisted  between  him  and  the 
defendant;  whereas  he  must  rely  upon  a  contract,  if  his 
canse  of  action  is  that  the  defendant  ought  to  have  done 
something,  or  taken  some  precaution,  which  would  not  be 
embraced  by  the  common  law  liability  arising  out  of  that 
relation  («). 

"An  action,"  however,  **  will  not  lie  at  the  suit  of  A.  for 
the  breach  by  B.  of  a  duty  which  B.  owes  to  C."  (t),  because 
in  order  to  support  an  action  there  must  be  either  a 
contract  with  the  person  sued  or  some  relation  establishing 
a  dnty  on  his  part  towards  the  plaintiff  (lO* 

Having  stated  that,  when  a  right  has  been  invaded,  an  Damages 
action  for  damages  generally  lies  (x),  although  no  damage  no^nal. 
has  been  actually  sustained,  we  may  observe  that  the 
principle  on  which  many  such  cases  proceed  is  that  it  is 
nmterial  to  the  preservation  of  the  right  itself,  that  its 
invasion  should  not  pass  with  impunity;  and  in  these 
cases,  therefore,  fwminal  damages  only  are  sometimes 
awarded,  because  their  recovery  sufficiently  vindicates  the 
plaintiff's  right :  as,  for  instance,  in  trespass  qiiare  clatisum 
/regit,  which  is  maintainable  for  a  wrongful  entry  on  the 
land  of  another,  though  there  be  no  real  damage,  because 
repeated  acts  of  going  over  the  land  might  be  used  as 
evidence  of  a  title  to  do  so,  and  thereby  the  right  of  the 
plaintiff  might  be  injured ;  or  in  an  action  by  a  commoner 

(»)  Turner  v.   SeallOntus,  [1898]       v.  Cox,  [1897]  1  Q.  B.  415  :  66  L.  J. 
1  Q.  B.  56 :  67  L.  J.  Q.  B.  52,  and      Q.  B.  193. 


there  cited.  (x)  This  proposition  is  more  fully 

(0  PfrWillea,  J.,  Barker  v.  Mid-  stated  and  illustrated  in  Blofeld  v. 

'«*<  R.  Co.,  18  C.  B.  59,  referring  Payne,  4  B.  &  Ad.  410  ;  38  R.  R.  270  ; 

to  muterbottom  v,  Wright,  10  M.  k  Rogers  v.  Nowill,  6  C.  B.  109  ;  Wells 

^'.  IW.  V.  WaUing,  2  W.  Bl.  1238  ;  Pindar 

(«)  Le  Lievre  v.  Gould,  [1893]  1  v.  Wadswrrth,  2  Kast,  154  ;  6  R.  R. 

<^  a  491 :  62  L.  J.  Q.  B.  358  ;  Lane  412. 

L.X.  11 
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LimiUtions 
tomudm, 
vJbi  jm  ibi 
remediunu 


for  an  injory  done  to  his  common,  in  which  action  evidence 
need  not  be  given  of  the  exercise  of  the  right  of  common 
by  the  plaintiff  (y).  Where  a  riparian  owner  had  built  an 
obstruction  out  from  his  bank  into  the  stream,  the  Conrl 
ordered  its  removal  although  no  immediate  damage  conld 
be  described  nor  any  actual  loss  predicated  to  the  owner  of 
the  opposite  bank  (z). 

It  is  not,  indeed,  by  any  means  true,  as  a  general  propo- 
sition, that  the  actual  damage  offers  in  an  action  ex  delicto, 
the  proper  measure  of  damages  to  be  given ;  for  instance, 
my  neighbour  may  take  from  under  my  house  coal,  which  I 
had  no  means  of  getting  at,  and  yet  I  may  recover  the  valae, 
notwithstanding  I  have  sustained  no  real  damage  (a) ;  and 
other  cases  might  readily  be  instanced  showing  that  such 
an  action  may  be  maintainable  without  evidence  being 
adduced  of  pecuniary  loss  or  damnum  to  the  plaintiff  (6);  as 
in  cases  of  libel  and  slander,  where  the  words  are  actionable 
per  te,  the  jury  are  at  liberty  to  give  substantial  damages, 
although  no  actual  damage  be  proved  (c). 

The  maxim,  ubijus  ibi  refnedium^  has  its  limitations;  and 
there  are  various  cases  in  which  either  the  maxim  does  not 


(y)  Per  Taunton,  J.,  1  B.  &  Ad. 
426  ;  fVelh  v.  WaUing,  2  W.  Bl. 
1238  ;  1  Wms.  Saunds.  846  a,  note  : 
cited  by  Martin,  B.,  and  Kelly,  C.B., 
Harmp  v.  Hirti,  L.  K.  4  Ex.  48, 
45,  47. 

(2)  BirJceU  v.  Morris,  L.  R.  1  H.  L. 
Sch.  47.  See  Siddons  ▼.  Short,  2 
C.  P.  D.  572 :  46  L.  J.  C.  P.  795, 
as  to  injunctions  being  granted  wbere 
actual  injury  has  not  been  sustained 
but  is  apprehended. 

(a)  See  per  Maule,  J.,  Clow  v. 
Brogden,  2  Scott,  N.  R.  315,  816; 
l>cr  Ld.  Denman,  Taylor  \.  Hentiiker, 
12  A.  k  £.  488,  492 ;  which  case  is 
overruled  by  Tanered  v.  Leyland,  16 
Q.  B.  669 ;  Ponti/ex  v.  Bignold,  3 
Scott,   N.   R.   890  ;   Collingridge  v. 


Bayal  JBaochange  Ass.,  3  Q.  B.  D.  173 : 
47  L.  J.  Q.  K  82. 

{b)  Embrey  v.  Owen,  6  Exch.  653 ; 
Diekinsoti  v.  Grand  Junction  Canal 
Co,y  7  Exch.  282  ;  Northam  ▼.  Hur- 
ley, 1  IL  k  B.  665,  recognised  in 
WhiUkead  ▼.  Parks,  2  H.  ft  N.  870 ; 
Bolin  T.  Stevjard,  14  C.  B.  595; 
Matthews  y.  Discount  Corp.,  L  B- 
4  C.  P.  228.  In  refeienoe  to  the 
question  whether  substantial  damage 
must  be  proTed,  the  wording  of  a 
statute  may  be  material ;  esc  yr.,  see 
Bogers  v.  Parker,  18  C.  B.  112; 
Medway  Navigation  Co.  ▼.  Earl  of 
Bomney,  9  C.  B.  N.  S.  575. 

(c)  Tripp  V.   Thomas,  3  B.  Jc  C. 
427. 
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apply,  or  at  least  the  remedy  for  the  wrong  is  not  a  civil 
aetion  for  damages. 

Where  an  act  is  a  grievance  to  the  entire  community,  no  injuries  to 
member  of  whom  is  thereby  injm'ed  more  than  another,    °  °^     ™* 
the  mode  of  punishing  the  wrong-doer  is  usually  by  indict- 
ment only  {dj.     But  an  individual  who  has  sufiEered  a 
particular  damage  beyond  that  suffered  by  the  public  may 
sometimes  maintain  an  action  in  respect  thereof. 

Thus,  if  A.  dig  a  trench  across  the  highway,  that  is  the  Highways, 
subject  of  an  indictment;  and  for  the  obstruction  of  his 
passage  along  the  highway  B.  cannot  maintain  an  action  (e). 
But  if  the  trench  obstruct  B.'s  access  to  the  highway  from 
his  own  lands  (/),  or  if  B.,  while  using  the  highway  with 
ordinary  care  (g)y  has  sustained  harm  by  falling  into  the 
trench,  that  is  particular  damage  for  which  an  action  lies  (h). 
It  would,  however,  be  untrue  to  say  that,  where  a  wrong  is 
done  to  the  community,  an  individual  who  suffers  particular 
damage  always  has  a  remedy  by  action.  For  if  particular 
damage  be  suffered  by  a  highway  being  out  of  repair,  no 
action  lies  against  the  highway  authority  who  ought  to 
have  repaired  it ;  since  highway  authorities,  entrusted  with 
the  performance  of  the  duties  which  originally  fell  upon  the 
inhabitants  of  parishes,  are  not  civilly  liable  for  mere  non- 
feasance (t).  And  it  is  doubtful  whether  persons  bound  to 
repair  a  highway  ratione  tenura  (k)  are  civilly  liable  for 
particular  damage  sustained  by  their  default  ({).    Water 

(d)  Co.  Litt  56  a ;  per  Holt,  C.  J.,  (h)  See  also   Benjamin  v.   StorTf 

2  Ld.  Raym.  955  ;  per  Ld.  Westbuiy,  L.  R.  9  C.  P.  400  :  43  L.  J.  C.  P.  162. 

L  R.  2  H.  L.  203  ;  j^r  Ghanuell,  B.,  (t)  Cowley  v.   Newmarket  L,  B,, 

Harrvp  v.  Hirtl,  L.  R.  4  Ex.  47.  [1892]  A.  C.  345  :  62  L.  J.  Q.  B.  65  ; 

(«)  WinUrhoUom  v.   Lord  Derby,  Thompson  v.   Mayor    of   Brighton^ 

L.  R.  2  Ex.  316  :  36  L.  J.  Ex.  194.  [1894]!  Q.  B.  332:  63  L.  J.  Q.  B.  181. 

(/)  FriizY.  JTbftmm,  14  Gh.  D.  542 :  (k)  As  to  this  liability,  see  Beg.  v. 

49  L  J.  Ch.  321  ;  following  Bose  v.  Barker,  26  Q.  B.  D.  213  :  59  L.  J. 

^hvvet,   5  M.   &  6.   613  ;  Lyon  v.  M.  C.  105. 

Fuhmonffer^  Co.,  1  App.  Cas.  662  :  (Q  See  Bundle  v.  Hearle,  [1898] 

46  L  J.  Ch.  68.  2  Q.  B.  83,  where  the  dicia  iu  favour 

(9)  BuUerJield  Y.  Forre9ter,n  East,  of  their  liability  are  cited.     As  to 

59;  10  K.  R  433.  Borough  of  Bathurst  v.  Maeplterson, 

11—2 
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companies,  however,  which,  under  their  statatory  powers, 
place  apparatus  in  the  highway,  stand  in  a  different  position, 
and  an  action  usually  lies  against  them,  if  damage  arise 
from  their  neglect  to  repair  the  apparatus  (m). 

It  is,  indeed,  an  important  rule  that  the  law  gives  no 
private  remedy  for  anything  but  a  private  wrong ;  and  that, 
therefore,  no  action  lies  for  a  public  or  common  nuisance ; 
and  the  reason  is  that,  the  damage  being  common  to  all 
the  subjects  of  the  Crown,  no  one  individual  can  ascertain 
his  particular  proportion  of  it,  or  if  he  could,  it  would  be 
extremely  hard  if  every  subject  in  the  kingdom  were  allowed 
to  harass  the  offender  with  separate  actions  (n).  This  rule 
applies  where  a  statute  prohibits  the  doing  of  a  particular 
act  affecting  the  public.  Unless  the  statute  provides  to  the 
contrary,  no  cause  of  action  can  arise,  upon  the  prohibited 
act  being  done,  in  favour  of  a  private  person  who  suffers 
therefrom  no  peculiar  damage  beyond  that  which  all  the 
Queen's  subjects  suffer  by  the  infringement  of  the  law  (o). 
Moreover,  if  the  act  be  prohibited  under  a  penalty,  priim 
facie  the  Grown  alone  has  the  right  to  sue  for  the  penalty,  and 
if  a  private  person  sue  for  it,  the  onus  lies  upon  him  to  show 
that  the  statute  has  conferred  upon  him  the  right  to  do  so  (p). 
Damage  too         It  frequently  happens  that  when  a  wrongful  act  has  been 

done  to  a  person,  he  suffers  a  damage,  but,  although  he 
may  have  a  cause  of  action  for  the  wrongful  act,  yet 
he  cannot  found  any  claim  for  compensation  upon  that  par- 
ticular damage,  because  the  connection  between  such  damage 
and  the  wrongful  act  is  insufficient:  the  damage  is  too 
remote.     Injure  non  re^nota  causa  sed  proxitna  8pectatur{q). 

there  cited,  see  Sydney  v.   Bourke,  Pr.  Law,  10. 

[1896]  A.  C.  483.     The  latter  case  (o)  See  per  Pollock,  C.B.,C%ain^- 

overroled  Hartnall  v.  Hyde  Commra.,  laine  v.  Chester  d:  Birkenhead  R  Co.., 

4  B.  &  S.  861.  1  Exch.  876— «77. 

(m)  Chajyman  v.  Fylde  WcUerioorks  (p)  Bradlaugh  v.  Clarke,  8  ApI^ 

Co.y  [1894]  2  Q.  B.  599:  64  L.  J.  Cas.  354,858. 

Q.  B.  16.  iq)  Bac    Max.,    reg.   I ;   wse  per 

(n)  Co.  Litt  66  a ;  1  Chitty,  Gen.  Blackburn,  J.,  L.  K.  9  Q.  B.  267. 


remote. 
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In  actions  on  contract  the  damages  recoverable  are  DunagM  in 
such  as  ma;  fairly  and  reasonably  be  considered  as  contract, 
arising  naturally,  >.f,,  according  to  the  naual  coarse  of 
things,  from  such  breach  of  -contract  itself,  or  such  as 
may  be  reasonably  supposed  to  have  been  in  the  contem- 
plation of  both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it  (r). 

Similar  principles  are  applicable  in  actions  of  tort.  Dunagea  ii 
Generally  speaking,  a  wrong-doer  is  reBponsible  only  for  ^j^'*  ° 
the  natural  and  ordinary  consequences  of  his  wrongful 
act  or  snch  as  he  should  have  known  were  likely  to 
arise  (i).  Thaa,  it  is  a  breach  of  duty  in  a  railway 
company  to  allow  their  carriages  to  be  overcrowded ; 
but  theft,  though  facilitated  by  overcrowding,  is  not  its 
natural  and  ordinary  consequence ;  and  the  company  ie 
not  liable  to  one  jtassenger,  if  his  purse  be  stolen  by 
another  in  an  overcrowded  carriage ;  the  damage  is  too 
remote  (()-  But  it  must  not  be  supposed  that  one  wrong- 
doer is  never  answerable  for  consequences  resulting  in 
some  measure  from  the  intervention  of  another.  If  a 
collision  between  two  omnibuses  occur  through  the  negli- 
gence of  both  the  drivers,  the  proprietor  of  each  vehicle 
is  responsible  for  the  damage  which  results  to  a  passenger 
of  either  (u).  If  A.  wrongfully  place  a  spiked  barrier  upon 
a  carriage  way,  and  then  B.  remove  it  improperly  on  to 
the  adjacent  footpath,  A.  is  liable  for  the  damage  done  by 
the  spikes  to  C.  whilst  lawfully  using  the  path  at  night  (x). 

(r)  Jndgro.,  Hadleyv.  JtoMiidaU,  2G3:  41   L.  J.  C.  P.  »S  ;  ViOorian 

a  Kich.  341,  3&4 :  23  L.  J.  Ex.  179  ;  Bail.  Commrs.  v.   Cotiltat,  18  App. 

Nc  HonK  r.  Midiand  R.  Co..  U  R.  Cao.   222,  67   L.  J.   P.  C.   60 ;  see 

8  U,    K    ISl  :  42  L.  J.  C.   P.   G9  ;  ir(Uiiia»tT.Z\>u>nton,  [1897]  2Q.  B. 

BydrmUa      Engiur-nng      Co.      v.  67  :  60  L.  J.  Q.  B.  4»3. 

MeBaffit,  4  IJ.  B.   U.  670 ;  OrAert-  (()  Cobb  v.  O.   W.   R.  Co.,  [1888] 

BvrBHi$  T.   IfugaU,   Ifi  Id.   86  :   64  1  Q.  B.  4Gd  :  62  L.  J.  Q.  B.  335. 

L.    j.    Q.    B.    .'ill:    Eammoiid   v.  (u)  3ee  Tft«  £«mina,  13  App.  Cu. 

ntUKs,  20  Q.   B.  U.  79  :  67  L.  J.  1  ;  12  P.  D.  58  :  67  L.  J.  P.  66. 

y.  R  68.     aeepa^,  p.  188.  (j:)  Clari;  r.  Chamien,  3  Q.  B.  D. 

(*)  Sbarjt ».  PoinU,  L  R.  7  C.  P.  327  :  47  U  J.  Q.  B.  427. 
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It  the  driver  oi  a  horse  and  cart  negligently  leaves  them 
imanatded  in  die  sireel,  his  master  is  liable  for  the 
natural  results  oi  the  horse  and  cart  being  wrongfully  set 
in  modem  by  a  person  who  mig^t  have  been  expected  to 
do  that  aet  v'.  The  qneslian  here  is  whether  the  wrongful 
act  off  the  d^endant  or  his  sorant  was  the  effective  cause 
of  the  damage  done ;  and  this  most  g^ierally  be  treated  as 
a  question  of  fact  \jr>. 

In  an  action  for  slander,  iff  the  words  are  not  actionable 
p^r  $€  tr>.  special  damage  most  be  proved  (a).  It  has  been 
thought  that  iff,  by  reason  <rf  the  slander,  a  third  person 
does  some  act,  which,  oTm  if  the  slander  had  been  true, 
woold  hav«  been  illegal,  that  can  never  be  treated  as 
special  damage  (M.  Bat  this  doctrine  has  been  frequently 
critidsed  i**),  and  the  better  opinion  seems  to  be  that  of 
Lcnrd  Wenskydale,  that  to  make  a  slander  actionable  by 
reason  of  special  damage,  the  consequence  must  be  such 
as,  taking  human  nature  as  it  is,  with  its  infirmities,  and 
having  regard  to  the  relation  between  the  parties  concerned, 
it  might  hiirly  and  reasonably  have  been  anticipated  and 
feared  would  follow  from  the  slander  (d). 
PttUic  pobcT.       There  are  some  cases  in  which,  although  a  wrongful  act 

has  been  done,  yet,  on  grounds  of  public  policy,  an  action 
wUl  not  lie.  We  have  already  adverted  to  the  qualified 
privilege  which  may  excuse  a  slander,  libel,  or  prosecution 


(i/>  Engelkarl  t.  Farrami^  [1897] 
1  Q.  B.  240  :  68  L.  J.  Q.  B.  122. 

(:)  They  are  such,  at  common  law, 
if  they  falaely  impute  a  criminal 
offence  or  contagions  disease,  or 
disparage  the  plaintiff  in  the  way  of 
his  office,  profession  or  trade :  see 
Odgers  on  Libel,  3rd  ed.,  pp.  59 
et  aeq.  By  54  k  55  VicL  c  51,  they 
are  such,  if  they  impute  nnchastity 
or  adultery  to  a  woman  or  girl. 

(a)  Such  damage,  therefore,  is  the 
cause  of  action ;  see  per  Bramwell, 
L.  J.,  7  Q.  B.  D.  437. 


(6)  Viear*  t.  U'Ucodks,  8  Kast  1 ; 
9  K.  K  361 ;  2  Sm.  L.  C,  10th ed.  507. 

(c)  See  the  cases  collected  in  the 
notes  to  Ficars  v.  IFi^bodb,  2  Sm. 
L.  C,  10th  eiL  512e<«9. 

{d)  Lywh  V.  KnU^  9  H.  L.  CW 
577»  600 ;  cited  by  Brett,  L  J.,  11 
Q.RD.414  ;  see  also  6  Q.  R  D.  388. 
The  cases  in  which  special  damage 
may  be  provided  upon  the  repetition 
of  the  slander  by  third  persons  are 
summed  up  in  Speight  v.  Gosnaif^ 
60  L.  J.  Q.  B.  231. 
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insUtated  without  reasonable  and  probable  cause  (e) ;  and 
some  wrongful  acts  are  absolutely  privileged.  The  immuni- 
ties from  action,  which  are  enjoyed  by  the  Crown  (/),  and 
by  judges  of  Courts  of  record  {g),  have  been  mentioned 
elsewhere.  No  action  lies  against  a  member  of  Parliament 
for  slanders  uttered  in  Parliament  (h)  ;  or  against  an  advo- 
cate for  slanders  uttered  in  the  course  of  a  judicial  inquiry  (/) ; 
or  against  a  witness  in  legal  proceedings  for  defamation  or 
perjury  (A').  A  subordinate  military  officer  has  no  remedy 
by  action  against  his  superior  officer  who  defames  him  in 
an  official  report  upon  his  conduct  (l) ;  or  who  injures  him 
by  an  act  done  in  the  course  of  discipline  and  under  powers 
legally  incident  to  the  position  of  the  superior  officer  (?/0> 
In  these  cases  malice  on  the  defendant's  part  does  not 
take  away  his  privilege;  and  the  principle  is  that  the 
law  will  rather  suffer  a  private  mischief  than  a  public 
inconvenience  (n). 

It  has  been  thought  that,  in  order  to  prevent  the  com-  Whore  the 
pounding  of  felonies,  there  is  some  rule  of  law  against  felonious. 
the  maintenance  of  an  action  for  a  wrong,  amounting  to 
a  felony,  before  the  criminal  prosecution  of  the  felon  ;  and 
upon  this  ground,  in  Wellock  v.  Constantine  (o),  Willes,  J., 
nonsuited  a  servant,  who  sued  her  master  for  a  rape,  for 
which  he  had  not  been  indicted,  and  the  nonsuit  was  upheld 


(«)  JnU,  p.  154. 

(/)  AaU,  p.  38.  See  also  Reg.  v. 
Cmimi§n4mer8  of  Treasury,  L.  R. 
7  Q.  R  387 :  41  L.  J.  Q.  B.  178. 

iff)  Ante,  p.  68. 

(A)  R.  Y,  Abingdon,  1  Esp.  228 ; 
DOUm  T.  Balfiur,  20  L.  R.  Ir.  600 ; 
Bradlaugk  v.  OasaeU,  12  Q.  B.  D.  271 : 
5S  L  J.  Q.  B.  209.  As  to  the 
qoalified  privilege  of  county  council- 
Imi,  see  Royal  Aquarium  v.  Parkin- 
m,  [1892]  1  Q.  B.  431 :  61  L.  J. 
Q.  B.  409. 

(t)  Uunder  v.  Lamb,  11  Q.  B.  D. 
588  :  52  L.  J.  Q.  B.  726  ;  Maekay  v. 


Ford,  5  H.  &  N.  792 :  29  L.  J.  Kx. 
404.  See  also  Fedley  v.  Monns^ 
61  L.  J.  Q.  B.  21  ;  Lilley  v.  Ranetj, 
Id.  727. 

{k)  Seaman  v.  Netherdift,  2  C.  P.  D. 
58  :  46  L.  J.  C.  P.  128  ;  and  the 
cases  there  cited. 

(0  Dawkins  v.  Ld,  Paulet,  L.  K. 
5  Q.  B.  94  :  39  L.  J.  Q.  B.  53. 

(7/0  JohnsCo7ieY, Sutton, IT.B,.S>10; 
1  R.  R.  269. 

(n)  1  T.  R.  513  ;  per  MeUor,  J., 
L.  R.  5  Q.  B.  116. 

(a)  2  H.  &  C.  146  :  82  L.  J.  C.  P. 
285. 
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by  a  majority  in  the  Court  of  Excheqaer  {p}.  Sabeeqnenilj, 
however,  in  WelU  v.  Abrakam  (ry),  the  Court  of  Qneen's 
Bench  refused  to  disturb  a  verdict  for  the  plaintiff  in  an 
action  of  trover  for  a  brooch,  although  the  defendant,  who 
had  stolen  the  brooch,  had  not  been  prosecuted  for  the 
theft;  and  in  that  case,  and  afterwards  in  £x  park 
BaU(r),  and  Midland  Insurance  Co.  v.  Smith  (s)^  the  ques- 
tions whether  the  supposed  rule  existed,  and,  if  so,  how 
it  could  be  applied,  was  much  discussed.  The  result  of  this 
discussion  seems  to  be  that  it  is  doubtful  whether  there 
is  any  rule  on  the  subject  (0>  but  that,  if  there  is,  it  is 
only  to  the  effect  that,  where  a  prosecution  can  be,  and 
ought  to  be  instituted,  the  Court  itself  may,  in  its  discre- 
tion, summarily  stay  the  action  (h)  :  the  defendant  cannot 
take  advantage  of  the  rule  either  by  demurrer  (x)  or  by 
pleaO/)}  or,  indeed,  insist  upon  it  in  any  other  manner; 
for  if  the  maxim,  7iemo  alleffans  sxiavi  tui-pitudinan  e$t 
attdiendns{z)f  applies  at  all,  it  must,  it  seems,  always 
affect  the  defendant. 

Although  the  law  on  this  point  can  hardly  be  said  to  be 
completely  settled,  yet  it  is  well  established  that  the  role, 
if  any,  only  obtains  in  actions  against  the  felon  by  his  imme- 
diate victim ;    and  does  not  extend  to  actions  consequent 

ip)  Pol  look,  C.B.,  and  Bramwell,  bnt  see  also  jter  Pencil,  B.,  1  H.  Bl. 

B.   (Martin,    B.,   tlisa.).     The  judg-  688  ; />cr  Romilly,  M.R.,  CA<nr»«  ?. 

nieiitifl  uiisatisractory  ;  see jM;r  Black-  Baylis,  31  L.  J.  Ch.  787  :  /wr  Sir  W. 

burn,  J.,  L.  R.  7  Q.  B.  662  ;  and  per  Scott,  The  Hercules,  2  Dods.  375- 

Bramwell,  L.  J.,  10  Ch.  I).  671.  876  ;  and  cases  cited  in  1  Sm.  L.  C, 

(g)  L.  K.  7  Q.  B.  654  :  41  L.  J.  10th  ed.  279. 

i^.  B.  806,  whent  the  judges  were  all  {t)  See  particularly  per  BlackbuDi 

of  opinion  that  there  ought  not  to  J.,  L.  R.  7  Q.  B.  559  et  seq, 

have  bofu  a  nonsuit.  (u)  See  per  Cockbuni,  C.J.,  wi 

{r)  10  Ch.  D.  667  :  48  L.  J.  Bank.  Blackburn,  J.,  in  TFelhv.  AbttJum; 

67,  where  Bmniwell,    L.J.,   cnume-  per  Cave,  J.,  Hoope  y,  VAvi^dor,  10 

mted  the  ways  in  which  the  rule,  if  Q.  B.  D.  412. 

any,  might  be  stated,  and  pointed  {x)  Eoope  v.  D'Avigdor,  bupra. 

out  the  difficulties  against  each.  (y)  LuUerell  v.    Eeyneli,  1  Hod. 

{8)  6  Q.  B.  D.  561  :  60  L.  J.  Q.  B.  282. 

329.     Most  of  the  earlier  authorities  (:)  10  Ch.  D.  672 :  6  Q.  B.  D.  671. 
(ire  collected  in  these  three  cases  ; 
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upon  the  felony,  but  brought  against  (a)  or  by  (b)  any 
other  person.  It  does  not  form  any  impediment  to  an 
action  for  assault,  battery,  or  libel,  which  might  be  made 
the  subject  of  a  prosecution  for  misdemeanor ;  and  Lord 
Oampbeirs  Act  (e)  expressly  provides  that  an  action  may  be 
maintained  under  that  Act,  although  death  has  been  caused 
under  such  circumstances  as  amount  in  law  to  felony  {d). 
Moreover,  it  is  clear  that  the  liability  to  an  action  cannot 
of  itself  furnish  any  answer  to  an  indictment  for  fraud  (e). 

Hitherto,  we  have  been  considering  the  maxim,  ubijus  ibi  Breaches  of 
remediumj  mainly  in  relation  to  common  law  rights.  We 
must  now  advert  briefly  to  its  application  to  rights  con- 
ferred by  statute.  There  are,  it  has  been  said(/),  three 
classes  of  cases  in  which  a  statutory  liability  may  be 
established.  One  is,  where  a  liability  existing  at  common 
law  is  affirmed  by  a  statute  which  gives  a  special  remedy 
different  from  that  which  exists  at  common  law:  there, 
unless  the  words  of  the  statute  expressly  or  by  necessary 
implication  (g)  take  away  the  common  law  remedy,  either 
that  or  the  statutory  remedy  may  be  pursued  at  election. 
The  second  is,  where  the  statute  gives  the  right  to  sue 
merely,  but  provides  no  particular  form  of  remedy :  there 
a  person  can  only  proceed  by  action  at  common  law.  The 
third  is,  where  a  liability  not  existing  at  common  law  is 
created  by  a  statute  which  at  the  same  time  gives  a  par- 
ticular remedy  for  enforcing  it :  there  the  remedy  provided 
by  the  statute  must  be  followed  ;  for  it  is  a  rule  of  law  that 

{a)  WhiU  Y.   SpeUigue,  13  M.  k  {c)  9  k  10  Vict.  c.  93,  amended 

W.  603  :  14  L.  J.  Ex.  99  ;  Zee  v.  27  &  28  Vict.  c.  95. 
Bm^es,  18  C.  B.  599 :  25  L.  J.  C.  P.  (rf)  S.  1. 

*249;  Sione  t.  Marsh,  6  B.  &  C.  551 ;  {e)  Judgm.,   Reg.    v.    Kenriek,    5 

30  B.  R.  420 ;  Marsh  v.  Keating,  1  Q.  B.  64,  65. 
Bing.  K.  C.  198 ;  37  R.  B.  75.  (/)  Per  Willes,  J.,  WoherhampUni 

{h)  Ex  jK  BaU,  10  Ch.  D.  667  :  48  Jrater works  Co.   v.   Hawkeafwd,   6 

L  J.  Bank.  57  ;  AppUbyr,  Franklin,  C.  B.  N.  S.  856. 
17  Q.  B.  D.  93  :  55  L.  J.  Q.  B.  129 ;  (g)  Great  NorlJieni  FisJmig  Co.  v. 

see  also  Osbom  r.  Oilleti,  L.  R.  8  Ex.  Edgehill,  11  Q.  B.  D.  225. 
^ :  42  L.  J.  Ex.  52. 
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an  aetion  will  not  lie  for  the  mfrmgement  oi  a  ri^t  created 
by  a  statute,  wh^e  another  speeiiBc  roBie^  for  its  infringe- 
ment is  provided  by  that  statate(ft).  There  may,  however, 
be  a  farther  remedy  by  injonctim  (i). 

With  r^ard  to  cases  whieh  do  not  fall  within  eittier  the 
first  or  the  third  of  these  classes,  no  general  role  can  be 
laid  down  npon  the  qnestion  whether  a  person  who  suffers 
damage  from  the  breach  of  a  statutory  duty  can  maintain 
an  action  in  respect  of  snch  damage:  the  question  must 
be  decided  in  each  case  upon  the  language  and  object  of 
the  particular  statute  (Ar).  It  has  been  held,  however,  that 
where  a  statute  creates  a  duty  with  the  object  of  pre- 
venting  a  particular  mischief,  a  person  who  suffers  a  totally 
different  mischief  from  a  breach  of  that  duty  cannot  main- 
tain an  action  therefor  (I) ;  and  it  has  been  laid  down, 
with  regard  to  statutory  duties,  that  for  mere  nonfeasance 
no  action  lies  except  in  the  case  of  a  duty  owed  to  the 
plaintiff  and  negligently  omitted  (m). 

The  principles  of  the  common  law  are  often  applied  to 
determine  whether  an  action  lies  against  persons  who  have 
statutory  duties  to  perform.  Thus,  it  has  been  held  that, 
if  their  duties  are  discretionary,  they  have  a  qualified 
privilege,  which  does  not  exist  in  the  case  of  purely 
ministerial  duties  (n),  and  that  they  are  not  liable  for  errors 
in  the  exercise  of  their  discretion  when  committed  without 
malice  (o).    Moreover,  a  statutory  duty  may  be  of  such  a 


{h)  Sleve7i8y,  Jeacocke^  11 Q.  B.731, 
741 :  17  L.  J.  Q.  B.  163  ;  Peebles  v. 
OauHildiunstle  U,  D,  C,  [1897]  1  Q.  B. 
625 :  66  L.  J.  Q.  B.  392 ;  Barra- 
dough  V.  Brown,  [1897]  A.  C.  615  : 
66  L.  J.  Q.  B.  672. 

(t)  Cooper  V.  WhiUingluxm,  15  Ch. 
D.  601  :  49  L.  J.  Ch.  752. 

(k)  Atkinson  v.  Newcastle  Water- 
works Co.,  2  Ex.  D.  441 :  46  L.  J.  Ex. 
775 ;  Saunders  v.  Holbom  D,  B, 
of  W.  [1895]  1  Q.  B.  64,  68  :  64  L.  J. 


Q.  B.  101  ;  Oroves  v.  lA,  JFimborne, 
[1898]  2  Q.  B.  402  ;  67  L.  J.  Q.  B,  862. 

(I)  Gorris  v.  Scofl,  L.  R.  9  Ex. 
125  ;  cf.  JFard  ▼.  ffobba,  4  App. 
Gas.  13. 

(m)  Sbe per  Loiiesjlu J.,  Robinsmr. 

Workington,  [1897]  1  Q.  B.  619, 628. 

{7i)  Pickering  v.  James,  L.  B. 
8  0.  P.  489  :  42  L.  J.  C.  P.  217. 

(o)  Partridge  v.  Qen.  Council  of 
Medical  EdxuxUum,  25  Q.  B.  D.  90 : 
69    L.    J.    Q.    B.    476;    Tosct-  v. 
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character  that,  if  such  construction  be  permissible,  the 
statute  will  be  construed  as  imposing  no  liability  where 
failure  to  perform  it  has  not  arisen  from  the  want  of 
reasonable  care  (p). 

By  way  of  conclusion  to  this  subject,  we  may  refer  the  Public 
reader  to  the  Public  Authorities  Protection  Act,  1893  {q),  *"*^°"*i^ 
for  certain  privileges  enjoyed  by  persons  when  sued  for 
any  act  done  in  the  intended  execution  of  a  statute,  or  of 
any  public  duty  or  authority,  or  for  any  neglect  or  default 
in  the  execution  of  the  same. 


Quod  Bemedio  destituitur  ipsa  Be  valet  bi  Culpa  absit. 
{Bac.  McLX.y  reg.  9.) — That  tchich  is  without  remedy 
avails  of  itself,  if  there  he  no  fault  in  the  party  seeking  to 
enforce  it. 

There  are  certain  extra-judicial  remedies  as  well  for  real  Role 
as  personal  injuries,  which  are  furnished  by  the  law,  where  ®*^  ^  ' 
the  parties  are  so  peculiarly  circumstanced  as  to  make  it 
impossible  to  apply  for  redress  in  the  usual  and  ordinary 
methods.  ''  The  benignity  of  the  law  is'  such,"  observed 
Lord  Bacon,  ''that,  when,  to  preserve  the  principles  and 
grounds  of  law,  it  deprives  a  man  of  his  remedy  without 
his  own  fault,  it  will  rather  put  him  in  a  better  degree  and 
condition  than  in  a  worse ;  for  if  it  disable  him  to  pursue 
his  action,  or  to  make  his  claim,  sometimes  it  will  give  him 
the  thing  itself  by  operation  of  law  without  any  act  of 
his  own ;  sometimes  it  will  give  him  a  more  beneficial 
remedy  "  (r). 

On  this  principle  depended  the  doctrine  of  remitter,  Doctrine  of 
which,  before  the  abolition  of  real  actions,  applied  where  ^^^^ 

Child,  7  E  &  B.  377  :  25  L.  J.  Q.  B.  of  W,,   37  Ch.   D.   272  :  67  L,  J. 

887.  Ch.  579. 

{p)  Hammond     v.     SL     Pancras  (q)  56  k  57  Vict.  c.  61. 

Fedry,  L.  R.  9  C.  P.  816  :  43  L.  J.  (r)  Bac.  Max.,  reg.  9  ;  6  Rep.  68. 
C.  P.  167  ;  BaUman  v.  Popiar  D.  B. 
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one  who  had  the  true  property,  or  jus  proprietatis,  in  lands, 
but  was  out  of  possession,  and  had  no  right  to  enter  withont 
recovering  possession  by  real  action,  had  afterwards  the 
freehold  cast  upon  him  by  some  subsequent  and,  of  course, 
defective  title.    In  such  case  he  was  remitted  by  operation 
of  law  to  his  ancient  and  more  certain  title,  and  the  right 
of  entry  which  he  had  gained  by  a  bad  title  was  held  to  be, 
ipso  facto,  annexed  to  his  own  inherent  good  one,  so  that 
his  defeasible  estate  was  utterly  defeated  and  annulled  by 
the  instantaneous  act  of  law,  without  his  participation  or 
consent  (8).     The   reason    of   this  was,  because  he  who 
possessed  the  right  would  otherwise  have  been  deprived  of 
all  remedy;  for,  as  he  himself  was  in  possession  of  the 
freehold,  there  was  no  person  against  whom  he  could 
bring  an  action  to  establish  his  prior  right;   and  hence 
the  law  adjudged  him  to  be  in  by  remitter,  that  is,  in  the 
like  condition  as  if  he  had  lawfully  recovered  the  land  by 
8uit(0.     There  could,  however,   according  to   the  above 
doctrine,  be  no  remitter  where  issue  in  tail  was  barred  by 
the  fine  of  his  ancestor,  and  the  freehold  was  afterwards 
cast  upon   him;   for  he  could  not  have  recovered  such 
estate  by  action,  and,  therefore,  could  not  be  remitted  to 
it(zi).     Neither  will  the  law  supply  a  title  grounded  upon 
matter  of  record;  as  if  a  man  be  entitled  to  a  writ  of 
error,  and  the  land  descend  to  him,  he  shall  not  be  in  by 
remitter  (x).     And  if  land  is  expressly  given  to  any  person 
by  Act  of  Parliament,  neither  he  nor  his  heirs  shall  be 
remitted,  for  he  shall  have  no  other  title  than  is  given  by 
the  Act  (y) . 
Doe  V.  In  Doe  V.  Woodroffe,  which  went  by  writ  of  error  before 

Woodroffe.       ^^^  Exchequer  Chamber  and  House  of  Lords  (^),  the  law 


(«)  See    Viii.    Ah.,    ** BcmiU^ ;'*  {u)  3  Bl.  Com.  20.     See  alaoBac 

Shep.   Totrcb.,  by  Preston,   166,  n.  Max.,  voL  4,  p.  40. 
(82),  286.  {x)  Bac.  Max.,  reg.  9  adfinm. 

(0  Finch,  Law,  19  ;  8  Bl.  Com.  20 ;  {y)  I  Rep.  48. 

Litt.,  B.  661.  (r)  2  H.  L.  Cas.  811  :  15  M.  ft  W. 
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of  remitter  was  much  considered,  and  several  important 
points  were  decided,  which  are  here  stated  shortly.    H.  W., 
being  tenant  in  tail  in  possession  of  certain  lands,  with 
the  reversion  to  the  heirs  of  her  late  husband,  executed  a 
deed-poll  in  1735,  which  operated  as  a  covenant  to  stand 
seised  to  the  use  of  her  only  son,  G.  W.,  in  fee.     G.  W. 
afterward,  and  during  his  mother's  lifetime,  suffered   a 
recovery  of  the  lands  to  the  use  oiE  himself  in  fee.     He 
died  in  1779,  without  issue,  having  by  his  will  devised  the 
lands  in  fee  to  trustees  in  trust  to  pay  an  annuity  to  his 
nephew,  and  subject  thereto  to  his  great-nephew,  W.  B., 
for  life,  with  certain  remainders  over.    The  trustees  entered 
into  and  held  possession  until  the  death  of  the  annuitant 
in  1790,  when  they  gave  possession  to  W.  B.,  who  con- 
tinued in  possession  of  the  entirety  until  his  own   death 
in  1824;  and  did  various  acts  showing  that  he  claimed 
nnder  the  will.     Upon  these  facts  it  was  decided,  1st,  th&t 
the  base  fee  created  by  the  deed-poll,  did  not,  upon  H.  W.'s 
death,  become  merged  in  the  reversion  in  fee  in  G.  W.,  as 
the  estate  tail  still  subsisted  as  an  intermediate  estate : 
2ndly,  that  G.  W.  was  not  remitted  to  his  title  under  the 
estate  tail,  the  recovery  suffered  by  him  having  estopped 
him:  Srdly,  that  W.  B.,  although  taking  by  the  Statute 
of  Uses,  was  capable  of  being  remitted,  as  the  estate  tail 
had  not  been  discontinued:  4thly,  that  the  acts  done  by 
W.  6.  did  not  amount  to  a  disclaimer  by  him  of  the  estate 
tail,  as  a  party  cannot  waive  an  estate  to  which  he  would 
be  remitted,  where  the  remitter  would  enure  to  the  benefit 
of  others  as  well  as  himself :  5thly,  that  the  right  of  entry 
first  accrued  on  the  death  of  G.  W.,  in  1779,  when  there 
was  first  an  available  right  of  entry;  and,  consequently, 
that  the  entry  by  W.  B.  in  1790  was  not  too  late;  and, 
6thly,  that  the  entry  and  remitter  of  W.  B.  in  1790,  did 
not  operate  to  remit  A.  W.  (his  co-parcener)  to  the  other 

769;  cited  by  Rolfe,  B.,  Spotstcood  v.       v.  MUhmim,  L.  R.  2  Ex.  286  ;  and 
Banwc,  5  Exch.  113  ;  and  in  Cowan      arg.  Tarletonv.  Liddell^  17  Q.  B.  406. 
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moietT  of  the  estate;  the  Court  observing,  with  reference 
to  this  Isst  point,  that  possession  of  land  by  one  parcener 
cannot,  since  the  9  A  4  WiU.  4,  c.  27,  be  considered  as  the 
possession  of  a  co-parcener,  and,  consequently,  that  the 
entry  of  one  cannot  have  the  effect  of  vesting  the  possession 
in  the  oihst  (a). 

The  principle  embodied  in  the  above  maxim  likewise 
applies  in  the  case  of  retainer  (b),  that  is,  where  a  creditor 
is  made  executor  or  administrator  to  his  debtor.  If  a 
person  indebted  to  another  makes  his  creditor  his  executor, 
or  if  such  creditor  obtains  letters  of  administration  to  his 
debtor,  in  these  cases  the  law  gives  him  a  remedy  for  his 
debt,  by  allowing  him  to  retain  so  much  as  will  pay  him- 
self before  any  other  creditor  whose  debts  are  of  equal 
degree.  This,  be  it  observed,  is  a  remedy  by  the  mere  act 
of  law,  and  grounded  upon  this  reason,  that  the  executor 
cannot,  without  an  evident  absurdity,  commence  a  suit 
against  himself  (r)  as  representative  of  the  deceased  to 
recover  that  which  is  due  to  him  in  his  own  private 
capacity;  but  having  the  whole  personal  estate  in  his 
hands,  so  much  as  is  sufficient  to  answer  his  own  demand 
is,  by  operation  c  f  law,  applied  to  that  particular  purpose  {d) : 
and,  in  this  case,  the  law,  according  to  the  observation  of 
Lord  Bacon  above  given,  rather  puts  him  in  a  better  degree 
and  condition  than  in  a  worse,  because  it  enables  him  to 
obtain  payment  before  any  other  creditor  of  equal  degree 
has  had  time  to  commence  an  action.    An  executor  de  ton 


(a)  Jndgm.,  15  H.  k  W.  769. 

(6)  Bac.  Max.,  reg.  9  ;  urg.  Thom- 
son V.  Orant,  1  Bobs.  540  (a).  Bot 
the  principle  of  retainer  is  by  some 
writers  referred  to  the  maxim,  potior 
48t  condUio  possidentis.  See  2  Wms. 
Exors.,  5th  ed.  987  (n) ;  2  Fonblan. 
Eq.,  5th  ed.  406  (m). 

(c)  A  man  cannot  be  at  onpe  actor 
and  reiu  in  a  legal  proceeding :  nemo 
/igii  in    seipsum;    Jeuk.    Cent.    40. 


See  in  illnstration  of  this  nik, 
Simpson  t.  Thompson,  3  App.  Ota. 
279  ;  per  Best,  C.  J.,  4  Bing.  151 ; 
Faulkner  t.  Lowe^  2  Exch.  595  (th« 
authority  of  which  case  is  questioned 
by  Williams,  J.,  AvUon  v.  Atkins, 
18  C.  B.  253) ;  Rose  v.  PouUon,  2 
K  k  Aid.  822  ;  86  K.  R.  761. 

(tf)  3B1.  Com.  18;  9ot  Hs  Kkoades, 
[1899]  2  Q.  B.  347  ;  68  L  J.  Q.  B. 
804. 
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toTl  is  Dot,  however,  &llowed  to  retain,  for  that  would  be 
contrary  to  another  rnle  of  law,  which  will  be  hereafter 
cDDsidered — that  s  man  shall  not  take  advantage  of  his 
own  wrong  («). 


In  Jdbe  nok  rbmota  Causa  sed  proxiua  spectatvr.     (Bac. 

Max.,  reg.  1.) — In  law  the  immediate,  not  the  remote, 

caute  of  any  event  is  regarded. 
"  It  were  infinite  for  the  law  to  consider  the  causes  of  How  para- 
canBes,  and  their  impuleiona  one  of  another ;  therefore  it  ^^^^  Bwm. 
contenteth  itself  with  the  immediate  cause,  and  jadgeth 
of  acts  by  that,  without  looking  to  any  further  degree  "  (/). 
The  above  maxim,  thus    paraphrased   by  Lord    Bacon, 
although   of  general  application  (.9),  is,  in  practice,  often 
cited  with  reference  to  that  particular  branch  of  the  law 
which  concerns  marine  (h)  insurance  ;  and  we  shall,  there- 
fore, in  the  first  place,  iUustrate  it  by  briefly  adverting  to 
some  cases  connected  with  that  subject. 

It  is   a  well-known  rule,  that  in   order   to   entitle  the  Marine 
asBored  to  recover  upon  his  policy,  the  loss  must  be  a  n*^^ ^j ' 
direct  and    not  too  remote  a  consequence  of  the  peril  =**»•  *<=■ 
insored  against ;  and  that  if  the  proximate  cause  of  the 
loss  sustained  be  not  reducible  to  some  one  of  the  perils 

!()SB1.  Cniu.  19  ;  tea  Thomtm  T.  Aa».    Co.,  L.   R    1   C.   P.  232,  the 

Sariimq,  S  E.  fe  B.  634.  same    principle  irns  npplieil    to  an 

(/)  B«i    Max..  r^.  1  ;  cited  in  iuannnce  on   plate  glius  in   n  Khoji 

Sutttbt  V,  L.  ic    Y.  R.   Co.,    L.    B,  front ;  in  Eeerelt  v,  London  An.,  19 

4  Q.  B.  2<i  :    1  Q.   B.    D.  4!  :   4G  C.  B.  N.  S.  126,  it  wns  applied  to  an 

L  J.  Q.  E  1  ;  Babeoek  v.  MoHl^rmery  inanrance  agaiuat   lire,   the   damage 

^eiml|r  MMual  Int.   Co.,  4  Comst.  having  been  dii-ectly  cnuned   b;  an 

(D.S.I,  B.  S28.  exploaion  or  gunpowder;  in  FUlov  r. 

fj)  Ai  to  remote  damage  and  the  Ace  Death  Iiu.  Co.,  17  Id.  122,  to 

liability  of   one   who  ia  the  anun  an  insurance  against  death  by  acci- 

«MMM,  ue  anU,  p.   IS6.     See  per  dent.     For   a   atriking    ilIu8tr«tion 

U.  MaiuSeld,  Wadham  y.  Marlov!,  of  the  principle,   ees    iVirapear  v. 

I  H.  Bla.  489,  n.;  9  R.  R.  460.  Ateidtnlal  Ini.  Co.,  8  Q.   B.  D.  42  : 

(*)  In  Uartden  v.  CUy  A  CoutUi,  SO  L,  J.  Q.  B.  292. 
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mentioDed  in  the  policY,  the  underwriter  is  not  liable  (t). 
If,  for  instance,  a  merchant  vessel  is  taken  in  tow  by  a 
ship  of  war,  and  thos  exposed  to  a  tempestnoos  sea,  tiie  loss 
Ihenee  arising  is  jHrobablv  aseribable  to  the  perils  of  the 
sea  {L'K  And  where  a  ship  meets  with  sea  damage,  which 
checks  her  rate  of  sailing,  so  that  she  is  taken  by  an  enemy, 
from  whom  she  woold  otherwise  have  escaped,  the  loss  is 
to  be  ascribed  to  the  capture,  not  to  the  sea  damage  (/)• 
So,  the  underwriters  are  liable  for  a  loss  arising  immediately 
from  a  peril  of  the  sea,  or  from  fire,  but  remotely  from  the 
negligence  of  the  master  and  mariners  (m) ;  and,  where  a 
ship,  insured  against  perils  of  the  sea  was  injured  by  the 
negligent  loading  of  her  cargo  by  natives  on  the  coast  of 
Africa,  and  lieing  pronounced  unseawortfay  was  run  ashore 
in  order  to  |  revent  her  from  sinking  and  to  save  the  cargo, 
the  Court  held,  that  the  rule  ccuisa  proxima  non  remota 
fipfctatur  must  be  applied,  and  that  the  immediate  cause  of 
loss,  viz.,  the  stranding,  was  a  peril  of  the  sea  {n). 

The  maxim  under  consideration  was  discussed  in  Dudgnm 
V.  Pembroke  {o).  There  a  ship  insured  under  a  time  policy 
(which  does  not  create  an  implied  warranty  of  the  seaworthi- 
ness of  the  ship  at  the  inception  of  the  risk)   was  lost 


(0  7Vi v/arv.  Dunbar,  L.  R.  4  P.  C. 
206.  "The  general  role  is  clear, 
that  to  constitute  interest  insarable 
against  a  peril  it  mnst  be  an  interest 
snch  that  the  peril  woald  by  its 
proximate  effect  cansA  damage  to  the 
assured  ;"  Jndgm.,  Seaqraver.  I'mon 
Mar,  Lut.  Co.,  L.  R.  1  C.  P.  820. 

(k)  Hagedcrn  v.  WhUmore^  1  Stark. 
N.  P.  C.  157.  See  Grill  v.  Gai.  Irwi 
Screw  Collier  Co.,  L.  R.  8  C.  P.  476. 

(/)  Jndgm.,  Livic  v.  Janstm,  12 
East,  653 ;  11 R.  R.  51 3 ;  citing  Green 
V.  Elinslie,  Peake,  X.  P.  C.  212;  8 
K.  R.  693 ;  Hahn  v.  Corbetty  2  Bing. 
205  ;  27  R.  R.  590. 

(m)  Walker  v.  MaitUind,  5  B.  & 
Aid.    171  ;  24  R.  R.  320;  Busk  v. 


R,  K  A.  Co.,  2  B.  k  Aid.  73 ;  20 
R  R.  350  ;  jMT  Bayley,  J.,  Buhopr. 
Pentland,  7  B.  &  C.  223  ;  81  R  R 
177  ;  Phaiips  V.  yaime,  4  C.  B.  848. 
350—351.  See  ffodgton  v.  ifaleolfn, 
2  N.  R.  336 ;  Judgm.,  fTaiers  r, 
Louisville  Ins.  Co.,  11  Peters  (U.S.), 
R.  220,  222,  223  ;  Columbine  Ins.  Co. 
V.  LauTenee,  10  Id.  ;  Patapaeo  Ins. 
Co.  V.  CottUer,  8  Id.  222;  Ge». 
Mutual  Ins.  Co.  v.  Sherwood,  14 
Howard  (U.S.),  R  351. 

(ft)  Redman  v.  Wilstm,  14  M.  k  W. 
476  ;  Laurie  v.  DougUts,  15  Id.  746 ; 
Corcoran  v.  Gurney,  1  E.  &  B.  456. 

(o)  2  App.  Cas.  2^4  :  46  L.  J.  Ex. 
409.  See  Reisehtr  v.  Bortoiek,  [1894] 
2  Q.  B.  548  :  68  L.  J.  Q.  B.  753. 
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under  circumBtances  which  showed  that  the  veBsel  was 
nnseaworthy  at  the  time  of  the  loas,  and  woald  not  have 
been  lost  bnt  for  her  unseaworthiness,  but  the  immediate 
canse  of  her  destruction  was  the  violent  action  of  the  winds 
and  waves  operating  from  without  on  the  hull.  It  was 
contended  by  the  underwriters  that  this  did  not  amount  to 
a  I08B  by  perils  of  the  aea  within  the  meaning  of  the  pohcy  ; 
bat  the  House  of  Lords  held  that  it  did,  on  the  ground  that 
along  course  of  decisions  had  established  th&t  causa  proxima 
et  Tioa  remota  spectatur  is  the  maxim  by  which  these 
contracts  of  insurance  are  to  be  construed,  and  that  any  loss 
caused  immediately  by  perils  of  the  sea  is  within  the  policy, 
though  it  would  not  have  occurred  bat  for  the  concurrent 
action  of  some  other  cause  which  is  not  within  it. 

Where  a  ship,  being  delayed  by  perils  of  the  sea  from 
pnrsoing  her  voyage,  was  obliged  to  put  into  port  to  repair, 
and,  in  order  to  defray  the  expenses  of  such  repairs,  the 
master  having  no  other  means  of  raising  money,  sold  part 
of  the  goods,  and  applied  the  proceeds  in  payment  of  these 
expenses,  the  Court  held  that  the  underwriter  was  not 
answerable  for  this  loss,  for  the  damage  was  to  be  considered, 
according  to  the  above  rule,  as  not  arising  immediately  from, 
although  in  a  remote  sense  it  might  be  said  to  have  been 
brought  about  by,  a  peril  of  the  sea  (p). 

A  policy  of  insurance  on  bags  of  coffee  on  a  voyage  from 
Bio  to  New  Orleans  and  thence  to  New  York,  contained  the 
following  exception  :  "  "Warranted  free  from  capture,  seizure, 
and  detention,  and  all  the  consequences  thereof,  or  of  any 
attempt  thereat,  and /rce/i-om  all  cotisequences  of  hostilities." 
The  ship,  whilst  on  her  voyage,  ran  ashore  and  was 
eventually  lost  south  of  Cape  Hatteras.  It  appeared  that 
at  Cape  Hatteras,.  until  the  secession  of  the  Southern  States 
of  America,  a  light  had  always  been  maintained,  and  that 

(p)  FmreU  V.  Gudgeon,  6  M.  A  S.  cit«d  Pftik,  Mar.  Insnr.,  8th  ed.  138. 

»1,  4S6  ;  17  B.  K.  385 ;  recognised  S«e  atsi>  Bj-adlie  v.   Slanjlaud  Int. 

SoT^y  V.   UobeOTi,    4    Bin;;.    131;  Co.,  12  Peters  (U.3.)i  K.  404,  lOG. 
K  R.   B.   SSI  ;    Gregtoa  v.  QilbeH, 

L.H.  12 
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the  light  had  for  hostile  purposes  been  extinguished  by  the 
Confederates  whilst  in  possession  of  the  adjacent  country. 
If  the  light  had  been  maintained  the  ship  might  have  been 
saved.    Whilst  she  was  ashore,  part  of  the  cofifee  was  saved 
by  certain  officers  acting  on  behalf  of  the  Federal  Govern- 
ment, and  a  further  part  might  in  like  manner  have  been 
got  ashore  but  for  the  interference  of  the  Confederate  troops, 
in  consequence  of  which  the  residue  of   the   cargo  was 
wholly  lost.    The  question  arose — had  the  goods,  or  any 
part  of  them,  been  lost  by  perils  of  the  sea,  or  by  perils 
from  which  they  were  by  the  policy  warranted  free  ?    The 
Court  held  that  the  insurers  were  liable  as  for  a  partial 
loss  in  respect  of  the  co£fee  which   remained  on  board 
incapable  of  being  saved,  the  proximate  cause  of  the  loss 
being  a  peril  of  the  sea — but  that  as  to  so  much  of  the  coffee 
as  was  got  ashore,  and  as  to  so  much  as  would  have  been 
saved  but  for  the  interference  of  the  troops,  this  was  a  loss 
by  a  consequence  of  hostilities,  in  respect  of  which  the 
insurers  were  not  liable  (q). 

The  preceding  cases,  conjointly  with  those  below  cited, 
in  which  the  maxim  before  us  has,  under  different  states 
of  facts,  been  applied  (r),  sufficiently  establish  the  general 
proposition,  that,  in  order  to  recover  for  a  loss  on  a  maritime 
policy,  the  loss  must  have  been  directly  occasioned  by  some 
peril  insured  against  (s).  It  is  not  enough  that  the  loss  has 
happened  indirectly  through  a  peril  insured  against;  the 


(q)  lonides  v.  Universal  Marine 
Ins.  Co.,  14  C.  B.  N.  S.  2.^9  ;  cited 
jKT  Willes,  J.,  Afarsden  v.  Cily  dfc 
County  Ass.  Co.,  L.  R.  1  C.  P.  240; 
Lloyd  y.  Oen.  Iron  Screw  Collier  Co. ,  3 
H.  &  C.  284  ;  Sully  v.  DurafUy,  Id. 
270  ;  Cory  v.  Burr,  8  App.  Cas.  893. 

Dad  V.  Smith,  L.  R.  4  Q.  B.  414, 
is  important  in  reference  to  the  subject 
sttpra. 

(r)  Kaylor  v.  Palmer,  8  Exch.  739 ; 
S.  C.  (affirmed  in  error),  10  Exch. 


382,  where  the  loss  resulted  from  tbe 
piratical  act  of  emigrant  passengers ; 
M^Stcincy  v.  Royal  Krchange  As^ 
Co.,  14  Q.  B.  684,  646,  which  is 
observed  upon  per  Cur.,  Ckope  t. 
Reynolds,  6  C.  B.  X.  S.  651,  651 

(»)  See  also,  per  Story,  J.,  Smiikv. 
Universal  Ins.  Co.,  6  Wheaton  (U.S.), 
R  186  ;  per  Ld.  Alvanley,  Hadkin- 
son  v.  Robinsofi,  3  B.  &  P.  388; 
7  R.  R.  786  ;  Phillips  v.  Kaime,  4 
C.  B.  343. 
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loBS  must  be  occasioned  by  a  peril  insured  against  acting 
immediately  on  the  thing  insured.  A  policy  in  the  ordinary 
fonn  insured  a  cargo  against  capture  and  restraint  of 
princes;  the  captain,  the  ship  being  under  convoy,  was  told 
that  if  be  entered  the  port  of  his  destination  the  vessel  would 
be  lost  by  confiscation,  and  was  ordered  by  the  commander 
of  the  convoy  to  proceed  to  another  port;  which  he  did,  and 
there  sold  the  cargo  for  a  nominal  sum.  The  miderwriters 
on  the  above  principle  were  held  not  liable  (f). 

It  should  be  noticed  that  exceptions  in  bills  of  lading  are  Exceptions 
not  dealt  with  strictly  according  to  the  maxim  causa  pjvxiina  lading. 
HOH  remota  spectatur,  but  the  efficient,  or  as  it  is  sometimes 
called  the  causa  causans,  is  regarded,  to  determine  the 
liability  of  the  shipowner  on  his  contract  of  affreightment. 
Thus  where  the  bill  of  lading  contained  an  exception  of 
accidents  or  damage  of  the  seas,  rivers,  and  steam  naviga- 
tion of  whatever  nature  or  kind  soever,  the  shipowner  was 
held  liable  for  a  loss  of  goods  by  collision  caused  by  the 
gross  negligence  of  the  master  or  crew  (ti). 

Where  contributory  negligence  is  not  the  proximate  cause  Contributory 
of  damage  it  cannot  be  set  up  as  a  defence.     A  vessel  ^Ifeifno^^' 
under  the  charge  of  a  compulsory  pilot  and  also  in  tow  of  <l«fe"<^e. 
a  steam  tug  was  damaged  directly  by  the  conduct  of  the 
tug.    In  an  action  brought  by  the  owners  of  the  vessel 
against  the  owner  of  the  tug,  the  latter  was  not  permitted 
to  set  up  as  a  legal  defence  that  if  the  pilot  when  the 
mischief  was  about  to  happen  had  himself  done  a  certain 
thing,  the  mischief  might  have  been  avoided  (x).     Lord 
Selborne  remarked  that  '^  great  injustice  might  be  done  if 
in  applying  the  doctrine  of  contributory  negligence  to  a 
case  of  this  sort  the  maxim   causa  proxima  non  remota 

(0  Hadkiiumi  v.  Jtobhiwn,  3  B.  &  1  C.  P.  600 ;    Chartered  Mercayitilc 

P.   388;  7  R.   R.  786  ;  Halhead  v.  Bank  of  India  v.  Nctherlajid  St.  Nav. 

Young,  6  E.  &  B.  312.  Co.,  10  Q.  B.  D.  521 ;  The  XaiUho, 

(u)  Uoyd   V.    Chn,     Iron    Screw  12  App.  Caa.  503. 
CoUiir  Co.,  3  H.  ft  G.  284  ;  Chrill  v.  (x)  Spaight  v.    TedcasOe,  6  App 

Gtn.  Iron  Screw  Collier  Co.    L.  K  Cas.  217. 
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spertatHr  isrere  lost  sight  of.  When  the  direct  and  immediate 
cause  of  damage  is  clearly  proved  to  be  the  fault  of  the 
defendant,  contributory  n^ligence  by  the  plaintiff  camiot 
be  established  merely  by  showing  that  if  those  in  charge 
of  the  ship  had  in  some  earlier  state  of  navigation  taken 
a  course  or  exercised  a  control  over  the  course  taken  by 
the  tug  which  they  did  not  actually  take  or  exercise,  a 
different  situation  would  have  resulted,  in  which  the  same 
danger  might  not  have  occurred.  Such  an  omission  ought 
not  to  be  regarded  as  contributory  negligence  if  it  might 
in  the  circumstances  which  actually  happened  have  been 
unattended  with  danger  but  for  the  defendant's  fault,  and 
if  it  had  no  proper  connection  as  a  cause  with  the  damage 
which  followed  as  its  effect." 

Again,  it  may,  in  general,  be  said,  that  everything  which 
happens  to  a  ship  in  the  course  of  her  voyage,  by  the  inune- 
diate  act  of  God,  without  the  intervention  of  human  agency, 
is  a  peril  of  the  sea  {y) ;  for  instance,  if  the  ship  insured 
is  driven  against  another  by  stress  of  weather,  the  injury 
which  she  thus  sustains  is  admitted  to  be  direct,  and  the 
insurers  are  liable  for  it ;  but  if  the  collision  causes  the 
ship  injured  to  do  some  damage  to  the  other  vessel,  both 
vessels  being  in  fault,  a  positive  rule  of  the  Court  of 
Admiralty  (z)  requires  that  the  damage  done  to  both  ships 
be  added  together,  and  that  the  combined  amount  be  equally 
divided  between  the  owners  of  the  two;  and,  in  such  a  case, 
if  the  ship  insured  has  done  more  damage  than  she  has 
received,  and  is  consequently  obliged  to  pay  the  balance, 
this  loss  can  neither  be  considered  a  necessary  nor  a  proxi- 
mate effect  of  the  perils  of  the  sea.  It  grows  out  of  a 
provision  of  the  law  of  nations,  and  cannot  be  charged 
upon  the  underwriters  (a). 

(if)  Park,  Mar.  Insur.,  8th  ed.  136.  is  controverted,  14  Peters  (U.S.).  R- 

{z)  Now  observed  in  all  the  Courts.  Ill  ;  but  agreed  to  by  Mr.  Phillips 

{a)  De  Vaux  v.  Salvador,  4  A.  &  K  in  his  Work  on  Insurance,  Vol.  2^ 

420,  431  ;  the  decision  in  which  case  §  1416.  SeepcrlA.  Campbell,  Dowell 
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The  maxim  before  us,  however,  is  not  to  be  applied  in  Maxim-- 
the  class  of  cases  above  noticed,  if  it  would  contravene  the  fied  m  Tn-' 
manifest  intention  of  the  parties  and  the  fundamental  rule  f*™^^® 

*  cases. 

of  insurance  law  that  the  assurers  are  not  liable  for  a  loss 

occasioned  by  the  wrongful  act  of  the  assured  (h).     "  It  is  a  Assured 

maxim,"  says  Lord  Campbell  (c),  "  of  our  insurance  law  and  advantage  * 

of  the  insurance  law  of  all  commercial  nations  that  the  o*" disown 

wrongful 

assured  cannot  seek  an  indemnity  for  a  loss  produced  by  act. 
his  owa  wrongful  act.     The  plaintiffs  said  truly  that  the 
perils  of  the  seas  must  still  be  considered  the  proximate 
cause  of  the  loss,  but  so  it  would  have  been  if  the  ship  had 
been  scuttled  or  sunk  by  being  wilfully  run  on  a  rock." 

It  has  been  said  that  the  misconduct  of  the  assured  need 
not,  in  order  to  exempt  the  insurers  from  liability,  be  the 
direct  and  proximate  cause,  the  causa  causans,  of  the  loss  ; 
if  their  misconduct  was  the  efficient  cause  of  the  loss,  the 
assured  will  be  disentitled  to  recover.  But  this  rule  does 
not  apply  to  the  merely  negligent  act  of  the  assured 
or  his  servants  (d).  If  ballast  is  thrown  overboard  by 
the  negligent  and  improper,  though  not  barratrous,  act  of 
the  master  and  crew,  whereby  the  ship  becomes  unsea- 
worthy  and  is  lost  by  perils  of  the  sea,  which  otherwise  she 
would  have  overcome,  the  underwriters  will  be  liable  (e). 

And  where  a  loss  arises  through  the  negligence  of  the 
captain  in  not  having  a  pilot  on  board  at  any  intermediate 
stage  of  the  voyage  or  on  entering  the  port  of  destination 
(except  where  required  by  the  positive  provisions  of  an  Act 
of  Parliament),  the  underwriters  will  not  be  discharged 
from  their  liability,  if  such  loss  be  proximately  caused  by 
the  perils  insured  against,  and  the  master  and  crew  were 
originally  competent  (/) . 

V.  Gen,  Steam  Xav,   Co,,  5  E.  &  B.  ITuimes,  *te.,  Ins.  Co.,  [1898]  2  Q.  B. 

195  ;  ;«rr  Sir  W.  Scott,   2  Dods.  85  ;  114  ;  67  L.  J.  Q.  B.  666. 

per  I/L  Selbome,  7  App.  Cas.  800.  (c)  Sadler  v.  Dizou.,  8  M.  &  W. 

(6)  Judgm.,  6  E.  &  B.  948—949.  895  ;    cited    JVilton  v.   Ji.   AtlaiUic 

(c)  Tlunnimnv.  /iop?;cr,6 E. &  B.937.  Mail  Steam  Co.,  10  C.  B.  N.  S.  466. 

(d)  TriMler,   Aw^erson  <fc  Co,    v.  (/)  Arnold's Mariue Ins., 5 thed. 646. 
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detemuning 
the  measure 
of  dunagesw 


The  renutfks  josl  made,  as  well  as  the  general  principle 
— thai  the  law  looks  to  the  immediate,  not  to  the  remote, 
cause  of  damage,  may  be  further  illostrated  by  the  follo\^ing 
ease : — An  action  was  brought  against  the  defendants,  as 
earners  by  water,  for  damage  done  to  the  cargo  by  water 
escaping  through  the  pipe  of  a  steam-boiler,  in  consequence 
of  the  pipe  having  beoi  cracked  by  frost;  and  the  Court 
held  that  the  plaintiff  was  entitled  to  recover,  because  the 
damage  resulted  from  the  negligence  of  the  captain  in  filling 
his  boiler  before  the  proper  time  had  arrived  for  so  doing, 
althoogh  it  was  urged  in  argument,  that  the  above  maxim 
apphed,  and  that  the  immediate  cause  of  the  damage  was 
the  act  of  God(f7^. 

The  maxim  as  to  remoteness  has  an  important  applica- 
tion in  connection  with  the  measure  of  damages  (It) :  the 
question  which  in  practice  most  frequently  presents  itself 
being  whether  a  particular  item  of  damage  is  properly  refer- 
able to  the  cause  of  action  alleged  and  proved.  The  general 
rule  for  our  guidance  upon  this  subject  where  the  action  is 
founded  on  contract  or  in  tort  has  already  been  adverted  to  (i). 
Upon  the  question  of  remoteness  of  damage  there  is  no 
difference  in  principle  between  actions  on  contract  and  those 
in  tort  (A). 

The  pi-inciple  upon  which  special  damage  is  sometimes 
recoverable  for  the  breach  of  a  contract  is  that  enunciated 


{g)  Siordet  v.  Hall,  4  Bing.  607  ; 
29  R.  R.  651. 

(A)  With  respect  to  damages  in 
general,  it  has  been  said  that  they 
are  of  three  kinds :  1st,  nominal 
damages,  which  occur  in  cases  where 
tlie  judge  is  bound  to  tell  the  jury- 
only  to  give  such  ;  as,  for  instance, 
where  the  seller  brings  an  action  for 
the  non-acceptance  of  goods,  the 
price  of  which  has  risen  since  the 
contract  was  made  ;  2ndly,  general 
damages,  which  are  such  as  the  jury 


may  give  when  the  judge  cannot  point 
out  any  measure  by  whkh  they  are 
to  be  assessed  except  the  opinion  and 
judgment  of  a  reasonable  man ;  3rdly, 
special  damages,  which  are  given  in 
respect  of  any  consequences  reason* 
ably  or  probably  arising  from  the 
breach  complained  of ;  per  Martin, 
B.,  VrehnY,  Roijal  Bank  of  Liverpool, 
L.  R.  6  Ex.  99,  100.  See  TU 
Mediana,  [1900]  A.  C.  116—118. 

(i)  Supra,  p.  165. 

{k)  TJieXotUn(jHill,9?.V.mMi^ 


FUNDAMENTAL  LEGAL   PRINCIPLES.  183 

in  the  second  branch  of  the  well-known  rule,  with  regard 
to  the  measure  of  damages,  laid  down  in  Hadley  v.  Baxen- 
dde{J).  That  rule  is  as  follows: — "Where  two  parties 
have  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect 
of  such  breach  should  be  such  as  may  fairly  and  reasonably 
be  considered  either  (1)  arising  naturally,  i.e.,  according  to 
the  usual  course  of  things,  from  such  breach  of  contract  itself, 
or  (2)  such  as  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it.  If 
the  special  circumstances  under  which  the  contract  was 
actually  made  were  communicated  by  the  plaintiffs  to  the 
defendants,  and  thus  known  to  both  parties,  the  damages 
resulting  from  the  breach,  which  they  would  reasonably 
contemplate,  would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  communicated.  On 
the  other  hand,  if  these  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract,  be,  at  the  most, 
could  only  be  supposed  to  have  had  in  his  contemplation 
the  amount  of  injury  which  would  arise  generally,  and  in 
the  great  multitude  of  cases  not  affected  by  any  special 
circumstances,  from  such  a  breach  of  contract.  For,  had 
the  special  circumstances  been  known,  the  parties  might 
have  specially  provided  for  the  breach  of  contract  by  special 
terms  as  to  the  damages  in  that  case;  and  of  this  advantage 
it  would  be  very  unjust  to  deprive  them." 

With  regard  to  the  second  branch  of  the  above  rule, 
Fry,  L.J.,  observed  in  Hammond  v.  Bnssei/  (m)  that  there 
were  four  questions  to  be  answered  in  order  to  see  whether 
the  special  damages  claimed  were  recoverable  under  it : 
(1)  What  are  the  damages  which  actually  resulted  from  the 
breach  of  contract  ?    (2)  Was  the  breach  of  contract  made 

(/)  9  Exch.  341,  355.  Affius  v.  Q,  JK  Colliery  Co.,  [1899] 

(irt)  20  Q.    B.    D.   79,   100.     See      1  Q.  B.  413. 
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Kor  in 

criminal 

cases. 


under  any  special  circumstances,  and,  if  so,  \^hat  ^rere 
they  ?  (3)  What  at  the  time  of  making  the  contract  was 
the  common  knowledge  of  both  parties  ?  and  (4)  What  may 
the  Court  reasonably  suppose  to  have  been  in  the  contem- 
plation of  the  parties  as  the  probable  result  of  a  breach 
of  the  contract,  assuming  the  parties  to  have  applied  their 
minds  to  the  contingency  of  there  being  such  a  breach  ? 

The  maxim,  injure  non  remota  causa  sedproxima  spectatury 
does  not  apply  to  any  transaction  originally  founded  in  fraud 
or  covin;  for  the  law  will  look  to  the  corrupt  beginning, 
and  consider  it  as  one  entire  act,  according  to  the  prin- 
ciple, doliLS  circuitu  non  ptirgatur  (n) — fraud  is  not  purged 
by  circuity  (o) ;  but  this  principle  must  be  taken  with  a 
qualification  in  cases  where  the  term  dolus  is  used  to  signify 
deceit.  In  actions  of  deceit,  in  order  to  make  the  defen- 
dant liable,  some  connection  must  be  shown  between  the 
party  deceiving  and  the  party  deceived,  as  that  the  decep- 
tion  was  practised  by  the  defendant  upon  the  plaintiff,  or 
upon  a  third  person  with  the  knowledge  or  intent  that  it 
would  or  should  be  acted  upon  by  the  plaintiff  (j?). 

Neither  does  the  above  maxim,  according  to  Lord  Bacon, 
ordinarily  hold  in  criminal  cases,  because  in  them  the  inten- 
tion is  matter  of  substance,  and,  therefore,  the  first  motive, 
as  showing  the  intention,  must  be  principally  regarded  (q)' 
As,  if  A.,  of  malice  prepense,  discharge  a  pistol  at  £.,  and 
miss  him,  whereupon  he  throws  down  his  pistol  and  flies, 
and  B.  pursues  A.  to  kill  him,  on  which  he  turns  and  kills 


(«)  **  Dolus  here  means  any  wrong- 
ful act  tending  to  the  damage  of 
another;"  Judgm.,  6  £.  &  B.  948. 
"There  can  be  no  dolus  without  a 
breach  of  the  law  ; "  per  Willes,  J., 
Jeffries  v.  Alecander^  8  H.  L.  Cas, 
687,  and  In  Thonipso7i  v.  Hopper,  K 
6.  k  £.  1047  ;  see  also  per  Bramwell, 
B.,  Id.  1045 ;  per  Williams,  J.,  Id. 
1054  ;  [1898]  2  Q.  B.  127  ;  FUz- 
John  V.  Mackinderj  9   C.   B.  N.   S. 


505,  514. 

(o)  Bac.  Max.,  reg.  1 ;  Noy,  Max., 
9th  ed.,  p.  12 ;  Tomlin's  Law  Diet, 
tit.  '« FmiuL" 

{p)  See  Peek  v.  Gitruey,  L.  R.  6 
H.  L.  377  :  43  L.  J.  Ch.  19  ;  Barry 
V.  Croskey,  2  J.  &  H.  117—118, 123; 
Andrews  V.  Mockford,  [1896]  1  Q.  R 
372  ;  65  L.  J.  Q.  B.  302. 

((/)  Bac.  Max.,  vol.  iv.,  p.  17. 
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B.  with  a  dagger ;  in  this  case,  if  the  law  considered  the 
immediate  cause  of  death,  A.  would  be  justified  as  having 
acted  in  his  own  defence ;  but  looking  back,  as  the  law 
does,  to  the  remote  cause,  the  offence  will  amount  to 
murder,  because  committed  in  pursuance  and  execution 
of  the  first  murderous  intent  (r). 

Nevertheless,  an  indictment  will  sometimes  fail  to  be 
sastainable  on  the  ground  of  remoteness  {s).  For  instance, 
if  trustees  of  a  road  neglect  to  repair  it  in  pursuance  of 
their  statutory  powers,  and  one  passing  along  the  road  is 
accidentally  killed  by  reason  of  the  omission  to  repair,  the 
trustees  are  not  indictable  for  manslaughter,  for  "  not  only 
must  the  neglect,  to  make  the  party  guilty  of  it  liable  to 
the  charge  of  felon}',  be  personal,  but  the  death  must  be 
the  immediate  result  of  that  personal  neglect  (t).  It  seems, 
however,  that  it  is  no  defence  to  an  indictment  for  man- 
slaughter that  the  deceased  was  guilty  of  negligence  and  so 
contributed  to  his  own  death,  if  the  death  of  the  deceased 
is  shown  to  have  been  caused  in  part  by  the  negligence  of 
the  prisoner  (u). 


Actus  Dei  Nemini  Facit  Injuriam.     (2  Bla.  Com.  122.) — 
The  laic  holds  no  man  responsible  for  the  act  of  God. 

Duties  are  either  imposed  by  law  or  undertaken  by  con-  General 
tract,  and  the  ordinary  rule  of  law  is  that  when  the  law  ™^^' 
creates  a  duty,  and  the  party  is  disabled  from  performing 

(r)  Bac  Max.,  re^;.  1.  au  indictment  for  manslaughter. 

(•)  See  Meg,  v.   Bennett,  Bell,  C.  (0  Jieg.  v.  Pocock,  17  Q.  B.  34,  39  ; 

C.  1,  where  fireworks  kept  by  the  Jieg,  v,  Hughes,  Dearul.  &  B.  248. 

prisoner  iu  contravention  of  9  &  10  See  also  Jieg,  v.  Gardiier,  Dearel.  k 

Will.  8,  c.  7,  ».  1,  either  accidentally  B.  40,  with  which  cf.  Reg.  v.  Martin, 

or  through  negligence  of  his  servants  L.  R.  1  C.  C.  56  ;  Reg.  v.  Clerk  of 

exploded,    and,    setting    fire    to    a  Astize.  of  Oxford  Circuit,   [1897]   1 

Beighbonring  honse,  caused  a  person's  Q.  B.  370. 

death.     Held,  that  the  illegal  act  in  {u)  R.  v.  Swindall,  2  C.  &  K.  230  ; 

keepiugthefirew^orks  was  too  remotely  R.  v.  Jones,  11  Cox,  544  ;  R.  v.  Rew, 

connected  with  the  death  to  support  12  Cox,  355. 


I^ 


rryr- 


M^       ««>«^'.*_A 


r  It 


zLj  ^tti^-iA  of  his  ovn  by  the  act  of  Grod,  the 
:i54Es  hhr^  b:it  vhen  a  party  by  his  own  contract 


ZJ.ii^^ 


a  ■i:iiy  ;ip:G  kimcelf  he  is  boond  to  make  it  good 
isSAz..::r.g  any  acc-ioent  by  ineTitable  necessity  (x). 

Thit  afi  of  G:^L  vkich  is  the  antithesis  of  the  act  of 
TT^r,.  scTtes^j  n^cans  an  inevitable  accident  due  directly 
ani  ex^^I:i^£TtrIy  to  namral  causes  without  human  interven- 
ii:n.  azii  an  aeeiient  so  due  is  considered  to  be  inevitable 
if  ii  le  Sw^h  that  it  would  be  unreasonable,  under  all  the 
ci^cG.:I:r:A^.,^^  of  the  case,  to  expect  a  person  to  foresee  and 
j«revt:n;  it,  or  to  resist  or  avert  its  consequences  (p).  The 
f  hi^ikse  is  ctien  u^ed  of  the  distinctive  forces  of  nature,  such 
as  storms  and  floods,  and  is  apphcable  to  these,  thoagh 
they  he  n?t  unique,  if  they  be  extraordinary  and  such  as 
could  not  retasonaMy  be  anticipated  (r).  It  is  alse  used  of 
sach  an  event  as  a  person's  death  or  his  incapacity  to  act 
throuch  illness. 

Where  the  owner  of  land  fronting  the  sea  is  under  a 
prescnptive  liability  lo)  to  maintain  a  wall  against  its 
incursion,  the  doctrine  that  the  act  of  God  excuses  usually 
applies  to,  and  limits,  the  liability :  so  that  if  he  has  kept 
the  wall  in  rej^ir  sufficient  to  resist  ordinary  storms,  but 
the  wall  be  overthrown  without  his  default  by  an  extra- 
ordinary tempest,  the  burden  of  repair  falls,  not  exclusively 
upon  him,  but  upon  aU  the  landowners  of  the  level  {b).  As 
the  liability  is  prescriptive,  its  extent  depends  upon  the 
usage  proved,  and  the  evidence  may  establish  that  a  land- 
owner is  liable  to  repair  damage  done  by  an  extraordinary 


yicJkf^s  V.  Alonfiamfj  2  Ex.  D.  1,  4  : 
46  I-  J.  Ex.  174. 

(../}  yu'jrrtl  r.  .S«ij//i,  1  C.  P.  D. 
423  :  45  L  J.  C.  P.  697  ;  Fonnjrii  v. 
Fimrd,  1  T.  R.  27,  33  ;  1  R.  R.  142. 
See  also  14  Q.  R  D.  574. 

(z)  NitrO'pho»phaie  Co.  v.  L.  <t  St, 
Katharine  Docks  Co.,  9  Cli.  D.  508, 
616 ;  see  BrabatU  v.    A7h</,   [189^] 


A.  C.  632 :  64  L.  J.  P.  C.  161. 

{a\  There  is  no  liability  at  commoo 
law  to  luaiutaiu  a  sea-wall  for  the 
lieiiefit  of  iieigbbours ;  Hndson  T. 
Tabor,  2  Q.  B.  D.  298  :  46  L.  J. 
Q.  B.  463. 

{h)  Krighleifs  ease,  10  Co.  Ren.  139 ; 
ILv.  Sonursei  Comuwu.,  8  T.  R.  312 ; 
4  R.  R.  659  ;  JUg.  v.  Fobbing  Commrs,, 
11  App.  Cas.  449:  56  L.  J.  M.  C.  1. 
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tempest  (c) ;  bat  in  the  absence  of  proof  of  this  more 
extensive  liability,  the  liability  is  limited  to  the  mainten- 
ance of  the  wall  in  a  state  to  resist  ordinary  seas  (d) .  The 
burden  of  repairing  damage  done  to  the  wall  by  extra- 
ordinary seas,  nevertheless,  falls  upon  the  landowner  if 
the  wall  was  not  in  proper  repair  and  the  want  of  repair 
occasioned  the  damage  (e). 

The  benefit  of  the  excuse  that  damage  was  due  to  the  act  immaterial 
of  Grod  is,  it  seems,  not  lost  by  reason  of  a  default  which 
does  not  contribute  to  the  damage.  The  owners  of  a  dock 
eonnected  by  an  artificial  channel  with  a  tidal  river  neg- 
lected to  build  their  river  wall  to  the  requisite  height,  and 
an  extraordinary  tide  flooded  the  dock,  and  the  floods 
escaped  and  damaged  neighbouring  premises.  It  was 
suggested  by  the  dock-owners  that  even  if  they  had  ful- 
filled their  duty,  part  of  the  damage  would,  nevertheless, 
have  been  done,  and  must  have  been  treated  as  due  entirely 
to  the  act  of  God.  It  was  held  that  the  dock-owners  were 
not  answerable  for  that  part  of  the  damage,  if  capable  of 
being  severed  from  the  part  to  which  their  breach  of  duty 
contributed  (/). 

The  extent  of  a  liability  imposed  by  statute  is  always  statutory 
a  question  of  construction.  Where  a  statute  imposed  upon  ^ 
the  owner  of  any  vessel  damaging  a  pier  liability  for  the 
damage,  and  it  appeared  that  the  aim  of  the  statute  was 
not  to  create  a  new  liability,  but  to  fix  the  owner  with  the 
common  law  liability  notwithstanding  that  his  vessel  might 
be  in  charge  of  persons  for  whose  conduct  he  would  not  be 
answerable  at  common  law,  it  was  held  that  an  owner  was 
not  liable  for  damage  occasioned  by  the  act  of  God.  A 
violent  storm  compelled  the  crew  to  abandon  the  vessel  and 
drove  the  abandoned  vessel  against  the  pier  (g). 

(c)  Keg,  r.  Leiyft,  10  A.  k  E.  898.  (/)  KUro-phosphatcCo.  v.  L,  tO  St. 

{d)  Reg.  V.  Fobbing CviHvirs.t  mpra,  Katharine  Docks  Co.,  9  Ch.  D.  503. 
(^)  R,  Y.  Enej"  Commis. ,  1  B.  &  C.  (</)  lliver  Wear  Commrs.  v.  Adam' 

i77  ;  25  R.  R.  467.  son,  2  App.  Cas.  74i. 
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Waste. 


The  maxim  mider  consideration  is  illustrated  by  the 
ease  of  a  person  who  for  his  private  purposes  constructs  an 
artificial  lake  upon  his  land.  By  so  doing  he  incurs  the 
duty  to  prevent  an  escape  of  the  waters  to  his  neighbour's 
damage.  This  duty,  however,  does  not  extend  to  an  escape 
due,  without  default,  to  the  act  of  God,  for  instance,  to  an 
extraordinary  rainfall,  which  could  not  reasonably  have 
been  anticipated,  and  which  bursts  the  banks  of  the  lake, 
though  made  and  maintained  with  all  reasonable  care  (h). 

Similarly,  if  a  man  make  a  fire  in  his  house  or  field,  he  must 
see  it  does  no  harm  or  answer  the  damage  if  it  does,  but  he 
is  excused  if  the  fire  be  spread  by  the  act  of  God,  as  by  a 
sudden  irresistible  storm  (t).  At  the  common  law  there  wae 
a  presumption  of  negligence  against  a  man  upon  whose 
premises  a  fire  originated  ij).  By  the  14  Geo.  8,  c.  78, 
s.  86  (A),  no  action  lies,  except  upon  a  contract  between 
landlord  and  tenant,  against  a  person  upon  whose  premises 
a  fire  accidentally  begins  for  any  damage  done  thereby. 
This  provision  does  not  extend  to  fires  kindled  intentionally 
or  by  negligence  (0 ;  but  it  probably  rebuts  the  common 
law  presumption. 

The  burning  of  a  house  by  negligence  is  waste  (m) ;  bat 
it  is  not  waste,  or  the  waste  is  excusable,  if  the  house  be 
burnt  by  lightning  or  prostrated  by  tempest  without  the 
tenant's  default  (;<)•  Notwithstanding  the  decision  in 
Dalies  v.  Duties  (o),  it  may  perhaps  be  doubted  whether 

(0  FillUer  v.  Phipjford,  supfo. 

(m)  Co.  Litt.  53  b.  As  to  bnniuig 
by  accident,  see  14  Geo.  3,  c  78, 
8.  86,  supt-a;  NugciU  v.  CtUkbert, 
Sugd.  Law  of  Pr.,  475,  479;  IF*«fe 
V.  MVann,  1  Ir.  R.  C.  L.  205. 

{a)  2  Roll.  Abr.  820 ;  Bac  Abr., 
**  Waste  "  (E.) ;  see  ParadiMV.  JatUy 
Aleyn,  27  ;  Hook  v.  IForiA,  1  Vea. 
sen.  462 ;  Simmons  v.  A'ortoN,  7 
Biug.  647,  648  ;  33  R.  R.  588. 

(o)  38  Ch.  D.  499  :  57  L.  J.  Ch. 
1093;  see /fcCar/ic/iif/i^  4 lCb.D. 582. 


{h)  Xiehols  V.  Afarsland,  2  £x.  D. 
1  :  46  L.  J.  Ex.  174. 

(i)  Tubcrvil  v.  Stamp,  1  Salk.  13  : 
1  Ld.  Rayin.  264  ;  see  Black  v. 
ChriiUdiurch  Co,,  [1894]  A.  C.  48: 
63  L.  J.  P.  C.  32. 

(/)  Per  Ld.  Teuterdeu,  2  B.  &  Ad. 
958  ;  see  1  Roll.  Abr.  1. 

(^*)  It  bas  been  held  tbat  the  section 
is  of  general  application  ;  Filliter  v. 
PhipiKitfl,  11  Q.  B.  347  ;  but  see 
Wcatinnii-tfr  Fire  (fjfice  v.  Glasgow 
Sue.,  13  .\i  p.  ^n<  (199,  as  t<»  s-  83. 
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a  tenant  for  years  of  a  house  who  has  not  contracted  to  do  any 
repairs  is  under  obligation  to  rebuild  the  house  if  overthrown 
without  his  default  by  an  extraordinary  tempest. 

The  liability  of  a  tenant  for  years,  however,  is  generally  Landlord 
fixed  by  an  express  contract.  A  general  covenant  by  the 
tenant  to  keep  the  premises  in  repair  obliges  him  to  repair 
damage  done  by  accidental  fire  or  by  lightning,  tempest  or 
other  unavoidable  contingency  (jj),  and  therefore  special . 
provisions  regarding  such  contingencies  are  often  intro- 
duced into  leases  for  the  tenant's  protection  {q).  In  the 
absence  of  a  special  contract,  the  rule  is  that  the  landlord 
is  not  bound  to  repair  (;•) ;  nor  is  he  bound,  in  the  event  of 
a  fire  against  which  he  is  insured,  to  expend  money  he  may 
have  received  from  the  insurance  office  in  reinstating  the 
premises  {s). 

The  destruction  of  demised  buildings  by  fire  or  by  the  Rent. 
act  of  God  does  not  absolve  the  lessee  from  liability  to  pay 
rent,  notwithstanding  that  neither  he  nor  the  lessor  be 
bound  to  restore  them(0,  and  the  rent  continues  to  be 
payable,  unless  there  was  an  express  stipulation  to  the 
contrary  (w).  In  Izon  v.  Gorton  (x),  where  the  upper  floors 
of  a  warehouse  were  let  to  a  tenant  from  year  to  year,  it  was 
held  that  the  tenancy  and  the  liability  to  rent  continued, 
although  the  premises  were  destroyed  by  accidental  fire  and 
were  wholly  untenantable  until  rebuilt,  and  that  the  entry 


( p)  Che^UrfieM  v.  Bolton^ 2  Corny ns, 
627 ;  Bvllock  v.  DomviUl,  6T.  R,  660 ; 
3R.  R.  300 ;  Pym  v.  Blackburn,  3  Ves. 
34 ; ClmrkY,  OlasffowCo.,  1  Macq.  668 ; 
see  TnUs  v.  Ihtnster,  11  Ezch.  15. 

(q)  Sec  Saiicr  v.  BUton,  7  Ch.  D. 
815 :  47  L.  J.  Ch.  267  ;  ManchesUr 
WanhoHse  Co,  v.  Carr,  6  C.  P.  D. 
507 :  49  L.  J.  C.  P.  809. 

(r)  Gott  V.  Gandy,  2  E.  &  B.  845  : 
23  L.  J.  Q.  B.  1 ;  Bajpu  v.  Walker, 
3  Dow,  233  ;  15  K.  R.  53. 

{*)  Leeds  y.  Cheeiham,  1  Sim.  146 ; 
27  R.   R.    181  ;   Lofft  v.  Dennis,   1 


E.  &  E.  474. 

(0  Paradine  v.  Jane,  Aleyn,  26  ; 
Mmik  V.  CoojTer,  2  Stra.  763  ;  Belfour 
V.  rreslon,  1  T.  R.  310  ;  1  R.  R.  2J0 ; 
J/are  v.  Groves,  3  Anst.  687  ;  4  R.  R. 
835  ;  Baker  v.  Eoltzaffel,  4  Taunt. 
45  :  13  R.  R.  556  :  18  Ves.  115  ;  Mar- 
sfudl  V.  Schofield,  52  L.  J.  Q.  B.  58. 

(?«)  See  Bennett  v.  Ireland,  E.  B.  & 
E.  326. 

(x)  5  Bing.  N.  C.  501  ;  see  Surplice 
V.  Fam9WorUi,  8  Scott,  N.  R.  807  ; 
Packer  v.  Gibbiiis,  1  Q.  B.  421 ; 
UpUm  V.  Towncnd,  17  C.  B.  30. 
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of  the  landlord  for  the  purpose  of  rebuilding  them  was  not  an 
eviction.  To  determine  biB  liability  in  such  a  case  a  tenant 
from  ;ear  to  year  should  give  a  proper  notice  to  quit. 

It  has  been  said,  indeed,  that  a  tenant  for  years  may 
have  the  rent  apportioned  if,  without  his  default,  he  be 
evicted  from  part  of  the  demised  land  by  the  act  of  God,  as 
by  an  irruption  of  the  sea  whereby  the  land  becomes  a 
permanent  part  of  the  open  sea.  But  an  invasion  of  vatere 
over  which  the  t«nant  will  have  exclusive  rights  is  not  an 
eviction ;  nor  is  the  destruction  by  fire  of  all  that  stands 
upon  the  lands,  for  the  subsequent  use  of  the  lands  is  not 
thereby  entirely  lost  (j/). 

With  regard  to  contracts,  the  general  rule  is  that  a  person 
who  contracts  absolutely  to  do  a  thing  not  naturally  impos- 
sible is  not  excused  for  non-performance  because  of  being 
prevented  by  the  act  of  God  (z).  Thus,  where  a  contractor 
built  a  bridge  across  a  river  under  an  agreement  which 
twund  him  to  keep  it  in  repair  daring  a  fixed  term,  and 
iuring  that  term  the  bridge  was  destroyed  by  an  ettra- 
irdinary  flood,  it  was  held  that  he  was  liable  to  rebuild 
it  (a).  It  is  sometimes  said  that  the  act  of  God  excuses  the 
l>reach  of  contract,  but  this  is  inaccurate,  and  what  is  really 
neant  is  that  it  is  not  within  the  contract  that  non-perform- 
ince  if  due  to  the  act  of  God  should  be  treated  as  a  breach  (t). 
for  instance,  when  it  is  said  that  "  if  a  lessee  covenants  to 
eave  a  wood  in  as  good  a  plight  as  the  wood  was  at  the 
ime  of  the  lease,  and  afterwards  the  trees  are  blown  down 
)y  tempest,  he  is  discharged  of  his  covenant  "  (c),  what  is 
neant  is  that  the  covenant  was  intended  to  relate  only  to 
be  lessee's  own  acts,  and  not  to  an  event  beyond  his  control 
ind  producing  effects  not  in  his  power  to  remedy  (b). 

(},)  1  Roll.   Abr.  238  ;   B«.  Abr.  (a)  Brcci-nori   Co.    y.   PrUeJwrd, 

'Keiit"(M.  2).  fl  T.  R.  750 ;  3  K.  R,  335. 

(:)  Ju.lgm.,  Llot/dy.Ouiberl,l^R.  [b)  Baily  v.  De  Creij-igHy,  L.  B. 

Q.  n.  115,  121  ;  citing  Paradine  v.  i  Q.  B.  180,  185, 
Vine,  Aloyn,  Sfl.  (c)  1  Co.  Hep.  98  a. 
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Contracts,   then,   are  not  always  to    be    construed    as  Implied 

•'  .  conditions. 

absolute ;  and,  as  a  general  rule,  where  the  parties  must 
Lave  contemplated  the  continuing  existence  of  a  specific 
thing  as  the  foundation  of  their  contract,  and  there  is  no 
warranty  that  the  thing  will  continue  to  exist,  a  condition 
ought  to  be  implied   that  impossibility  arising  from  the 
accidental  destruction  of  the  thing  shall  excuse  perform- 
ance (^.    Thus,  where  a  contractor  agreed  to  fit  up  a 
building  with  machinery,  and  during  the  progress  of  the 
work  the  building  was  accidentally  destroyed  by  fire,  it  was 
held  that    he    was    excused    from    proceeding    with   the 
contract  (/»).      The  Sale  of  Goods  Act,  1898,  recognises  this 
role  by  providing  that  where  there  is  an  agreement  to  sell     # 
specific  goods,  and  subsequently  the  goods,  without  any 
fault  of  the  seller  or  buyer,  perish  before  the  risk  passes  to 
the  buyer,  the  agreement  is  thereby  avoided  (/). 

A  contract  for  personal  services  is  not,  as  a  rule,  an  Contracts  for 
absolute  contract,  but  is  generally  subject  to  an  implied  MrvTces. 
condition  that  the  servant's  inability  to  serve,  if  due  to 
illness,  shall  not  be  a  breach  (g).  The  servant's  illness 
therefore  does  not  usually  entitle  the  master  to  determine 
the  contract ;  but  the  master  may  ha%'e  an  implied  right  to 
determine  it  in  the  event  of  an  illness  which  renders  the 
servant  permanently  incapable  of  serving  (A),  or  of  an  illness 
which  frustrates  the  object  of  the  contract  (i),  or  goes  to  the 
root  of  the  contract  (ft).     While  the  contract  remains  in 

(d)  Judgm.,    Taylor  y.   Caldwell,  88    L.    J.    C.    P.    1  ;  Robuison    v. 

8  B.  ft  S.  826:  32  L.  J.  Q.  B.  164.  Vaviaon,  L.  R.  6  Ex.  269  :  40  L.  J. 

(«)  Jppl4^  V.  3fijers,  I^  R.  2  C.  P.  Ex.  172. 
«51  :  36  L.  J.  C.  P.  331  ;  see  Ttmur  (A)  See  Cuckmn  v.  Stories,  1  E.  ft 

V.  GoldsmUh,  [1891]  1   Q.  B.  544  :  E.  248  :  28  L.  J.  Q.  B.  25. 
60  L.  J.  Q.  B.  247.  (/)  Per  Bramwell,  B.,  Jwkson  v. 

(/)  56  ft  57  Vict  c.  71,  8.  7  ;  see  Union  MaHne  Ins,  Co.,  L.  R.  10  C.  P. 

Howell  T.  Coupland,  1  Q.  B.  D.  258  :  141. 

46    Ll  J.   Q.     B.    147  ;  Elphick  v.  {h)  Poiissard  v.  Spiers,  1  Q.  B.  D. 

Banus,  5  C.   P.  D.   321 :  49  Ti.  J.  410  :  45  L.  J.  Q.  B.  621  ;  see  BeUini 

C.    P.  698 ;  Chapman    v.    WUher»,  v.   Gye,  1  (J.  B.  D.  183  :  45  L.  J. 

20  Q.  B.  D.  824  :  57  L.  J.  Q.  B.  457.  Q.  B.  209. 
{g)  Boast  v.  Firth^  L.  R.  4  C.  P.  1 : 
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force,  the  servant's  right  to  his  wages  generally  remains 
intact  (/).  It  is,  as  a  rule,  an  implied  term  of  a  contract  for 
personal  services  that  the  death  of  either  party  shall  pat 
an  end  to  it,  and  the  rule  applies  to  an  engagement 
expressed  to  be  for  a  fixed  term  {in)  or  to  continue  until 
determined  by  notice  (/<). 

Where  a  contract  to  do  work  or  render  services  has  been 
partially  performed,  but  further  performance  is  excused  by 
the  act  of  God,  the  contract  is  not  thereby  rescinded 
ah  initio  (o).  As  a  rule,  each  party  retains  rights  which  by 
the  terms  of  the  contract  he  had  already  acquired  (o),  but 
neither  is  subject  to  liabilities  which,  having  regard  to  those 
terms,  had  not  already  arisen  (p).  For  instance,  sums 
which  had  accrued  due  for  the  work  actuallv  done  remain 
payable  (o),  or,  if  already  paid,  are  not  recoverable  (g) ; 
but  no  claim  can  be  maintained  in  respect  of  sums  which 
were  to  be  paid  only  upon  the  completion  of  the  work,  and 
in  the  case  of  a  special  contract  to  do  the  entire  work  for 
one  entire  sum  payable  upon  its  completion,  the  contractor 
cannot  recover  any  compensation  for  the  work  actually 
done  (p). 

Conditions,  as  well  as  contracts,  ought  sometimes  to  be 
construed  as  not  absolute.  Thus  it  is  laid  down  that  where 
the  condition  of  a  bond  is  possible  at  the  time  of  making 
it,  and  before  it  can  be  performed  the  condition  becomes 
impossible  by  the  act  of  God,  the  obligation  is  saved  (r) ; 
and  the  reason  seems  to  be  that  as  the  condition  is  for  the 
obligor's  benefit  he  is  not  to  be  deprived  of  that  benefit  by 


{I)  Cucksoii  V.  StmieSj  8U2n''a  ;  K,  v. 
Itasclini,  36  L.  T.  38. 

(m)  Whincii})  v.  Hugh4is,  L.  R.  6 
C.  \\  78  :  40  L.  J.  C.  P.  104. 

(n)  Farrow  v.  Wilson^  L.  R.  4  C.  P. 
744  :  38  L.  J.  C.  P.  326. 

(o)  Stuhhs  V.  Holywell  IL  Co.y 
L  R.  2  Ex.  811  :  36  L.  J.  Ex.  166. 

(p)  Appleby  V.  Myers,  L.  R.  2  C.  P. 
651  :  36  L.  J.  C.  P.  381. 


( q)  Anglo-Egyptian  Co.  v.  BenMiy 
L.  R.  10  C.  P.  271,  571  :  44  L  J. 
C.  P.  130 ;  see  also  JVhincup  ▼. 
Hughts,  L.  R.  6  C.  P.  78  :  40  L  J. 
C.  P.  104. 

(r)  Co.  Litt.  206  a  ;  RoU.  Abr.  449, 
451  ;  Com.  Dig.  "  Condition,"  D,  1, 
L.  12  ;  2  Bl.  Com.  340  ;  per  Williams, 
J.,  Brown  v.  Mayor  of  Lond/m,  9C.  B. 
N.  S.  747 ;  see  S.  C,  13  Id.  828. 
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the  act  of  God.    For  the  same  reason  it  has  also  been  said 
that  if  the  condition  be  in  the  disjunctive,  with  liberty  to 
the  obligor  to  do  either  of  two  things  at  his  election,  and 
both  are  possible  at  the  time  of  making  the  bond,  and  after- 
wards one  of  them  becomes  impossible  by  the  act  of  God, 
the  obligor  shall  not  be  bound  to  perform  the  other  («).     But 
it  has  been  denied  that  this  is  true  as  a  universal  proposi- 
tion, and   in  Barhcorth  v.  Young  (t),    Eindersley,   V.-C, 
after  reviewing  the  authorities,  expressed  the  opinion  that 
in  each  case  the  intention  of  the  parties  to  the  bond  must 
be  considered,  and  that  ''  if  the  Court  is  satisfied  that  the 
clear  intention  of  the  parties  was  that  one  of  them  should 
do  a  certain  thing,  but  he  is  allowed  at  his  option  to  do  it 
in  one  of  two  modes,  and  one  of  these  modes  becomes  impos- 
dble  by  the  act  of  God,  he  is  bound  to  perform  it  in  the 
other  mode." 

In  a  devise  or  conveyance  of  lands,  on  a  condition  Condition  in 
annexed  to  the  estate  conveyed,  which  is  possible  at  the  conveyance, 
time  of  making  it,  but  afterwards  becomes  impossible  by 
the  act  of  God,  there,  if  the  condition  is  precedent,  no 
estate  vests,  because  the  condition  cannot  be  performed; 
but,  if  subsequent,  the  estate  becomes  absolute  in  the 
grantee,  for  the  condition  is  not  broken  {u).  Thus,  where 
a  man  enfeoffed  another,  on  the  condition  subsequent  of 
re-entry,  if  the  feoffor  should  within  a  year  go  to  Paris 
about  the  feoffee's  affau's,  but  feoffor  died  before  the  year 
had  elapsed,  the  estate  was  held  to  be  absolute  in  the 
feoffee  (x).  So,  where  a  man  devised  his  estate  to  his 
daughter,  on  a  condition  subsequent  that  she  should  marry 
his  nephew  on  or  before  her  attaining  twenty-one  years; 
bat  the  nephew  died  young,  and  the  daughter  was  never 
required,  and  never  refused  to  marry  him,  but,  after  his 

(#)  Com.  Dig.  *•  CondUian,*'  D.  1 ;  (u)  Com.  Dig.  '*  CtrndUim,"  D.  1  j 

LoM^kler^a  catCf  5  Rep.  22 ;  see  per  Co.  Litt.  206  a ;    and  Mr.  Butler's 

Crompton,  J.,  4  E.  &  B.  974.  note  (1) ;  Id.  218  a,  219  a. 

(0  4  Drcwry,  1  :  26  L.  J.  Ch.  158.  (.c)  Co.  Litt.  206  a. 

L.H.  13 
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Liability  of 

oommoD 

carrier. 


death,  and  before  attaining  twenty-one,  married;  it  was 
held  that  the  condition  was  unbroken,  haying  become 
impossible  by  the  act  of  God  (y). 

By  the  custom  of  the  realm,  common  carriers  are  boond 
to  receive  and  carry  goods  for  a  reasonable  reward,  to  take 
due  care  of  them  in  their  passage,  to  deliver  them  safely 
and  within  a  reasonable  time  (z),  or  in  default  thereof  to 
recompense  the  owner  for  loss,  damage,  or  delay  happening 
while  the  goods  are  in  their  custody.  Where,  however, 
such  loss,  damage,  or  delay  arises  from  the  act  of  God, 
as  storms,  tempests,  and  the  like,  the  maxim  under  con- 
sideration applies,  and  the  loss  falls  upon  the  owner,  and 
not  upon  the  carrier  (a).  And  so,  if  the  thing  is  lost  partly 
by  reason  of  its  own  inherent  vice  and  partly  in  con- 
sequence of  the  act  of  God,  the  carrier  is  not  liable  (b) ;  in 
this  case  res  peril  suo  domino  (c). 

For  damage  occasioned  by  accidental  fire  resulting 
neither  from  the  act  of  God  nor  of  the  king's  enemies,  a 
common  carrier  is  responsible  (d).  But  where  an  injnry  is 
sustained  by  a  passenger,  from  an  inevitable  accident  (e), 
the  coach-owner  is  not  liable,  provided  there  were  no  negli- 
gence in  the  driver  (/).     And  the  breach  of  a  contract 


iff)  Thomas  v.  HowtUj  1  Salk. 
170 :  4  Mod.  67  ;  Aislahit  y.  Rice, 
8  Taunt  459  ;  18  R.  K.  230  ;  seejwr 
Parke,  B.,  4  H.  L.  C.  120.  As  to 
Dawson  ▼.  Oliver  Jfassey,  2  Cli.  D. 
753,  see  lU  Brown,  18  Ch.  D.  61. 

(«)  Tayhyr  v.  G.  N.  R.  Co.,  L.  R. 
1  C.  P.  385. 

(a)  Amies  v.  Stevens,  Stra.  128 ; 
Trent  NavigcUion  v.  Wood,  8  Bsp. 
127 ;  per  Powell,  J.,  Coggs  v.  Ber' 
nard,  2  Ld.  Rayra.  910,  911  ;  per 
Tindal,  C.J.,  Boss  v.  Hill  2  C.  B. 
890 ;  Walker  v.  British  Oiuirafitee 
Society,  18  Q.  B.  277,  287. 

(ft)  Nvgent  v.  Smith,  1  C.  P.  D. 
428 :  46  L.  J.  C.  P.  697. 

{c)  As  to  this  maxim,   see  Bell, 


Diet  and  Dig.  of  Scotch  Law,  857 ; 
Appleby  v.  Myers,  L.  R.  2  C.  P.  651, 
659,  660  ;  Bayne  v.  Walker,  8  Dov, 
238  ;  15  R.  R.  53  ;  Paine  v.  Meller, 
6  Yes.  349  ;  BryarU  ▼.  Bfisk,  4  Boa. 
1 ;  28  R.  R.  1 ;  Logan  y.  Le  Mesurier, 
6  Moo.  P.  C.  C.  116. 

(cQ  Story  on  Bailments,  5th  ed., 
8.  528  ;  Collins  v.  Bristol  ds  ExAtr 
B,  Co,.  1  H.  &  N.  517  ;  Liver  Atkaii 
Works  Y.  Johnson,  L.  R.  9  Ex.  388. 

(«)  As  to  the  meaning  of  this  word, 
see  Fenwiek  v.  Schmalz,  L.  R.  3  C. 
P.  313 ;  Beadhead  v.  Midlands  Co., 
L.  R.  4  Q.  B.  379  ;  Richardson  ▼. 
G.  E.  R,  Co.,  L.  R.  10  C.  P.  48«, 
498 :  1  C.  P.  D.  842. 

(/)  Aston  V.  Heaven,  2  Esp.  533; 
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to  convey  a  passenger,  if  caused  by  vis  major,  seems 
to  be  excusable  (g),  the  principle  being  that  a  carrier  of 
passengers,  unlike  a  carrier  of  goods,  does  not  warrant  or 
insure  their  safety,  but  contracts  merely  to  take  all  reason- 
able care,  including  in  that  term  the  use  of  skill  and 
foresight  (A). 

The  following  case  may  also  be  noticed  as  applicable  Death, 
to  the  present  subject,  and  as  showing  that  death,  which 
is  the  act  of  God,  shall  not  be  allowed  to  prejudice  an 
innocent  party  if  such  a  result  can  be  avoided.  Lessor 
and  lessee,  in  the  presence  of  lessor's  attorney,  signed  an 
agreement  that  a  lease  should  be  prepared  by  lessor's 
attorney,  and  paid  for  by  lessee.  The  lease  was  prepared 
accordingly,  but  was  never  executed,  owing  to  the  death  of 
the  lessor,  who  had  only  a  life  estate  in  the  land  to  be 
demised.  It  was  held  that  the  lessor's  attorney  was 
entitled  to  recover  from  lessee  the  charge  for  drawing  the 
lease,  for  it  was  known  to  all  the  parties  that  the  proposed 
lessor  had  only  a  life  estate ;  and  the  non-execution  of  the 
lease  was  owing  to  no  fault  of  the  attorney,  who  ought  not, 
therefore,  to  remain  unpaid  (i). 

The  case  of  Reg.  v.  Jiistices  of  Leicestershire  (k),  where 
a  mandamus  was  issued  to  Quarter  Sessions  to  hear  an 
appeal  against  a  bastardy  order,  offers  another  apt  illustra- 
tion of  the  maxim  before  us.    It  appeared  that  the  appellant. 


per  Paifce,  J. ,  Crqfls  v.  Water?untsef  8 
Biog.321;28R.R.6dl.  SeeSharpir. 
Orty,  9  Bing.  457 ;  86  R.  E.  601 ;  Perren 
▼.  MaivaunUhshire  i2.  Co.,  11 C.  P.  855. 

ig)  Per  Ld.  Campbell,  C.J., 
DeiUon  v.  ff.  N.  JL  Co.,  25  L.  J. 
Q.  a  129;  S.  C,  5  £.  &  B.  860; 
Briddom  T.  (7.  H.  R,  Co,,  28  L.  J. 
Ex.  61 ;  Great  Wettem  R  Co.  of 
CaM4uia  V.  Braid,  1  Moo.  P.  C.  C. 
101,  and  cases  there  cited.  See 
Keanm  r.  Peanon,  7  H.  &  N.  386. 

(A)  Rmdhead  y.  Midland  R  Co., 
L.  R.  4  Q.  B.  879,  381,  with  which 


compare  Liver  Alkali  World  v.  John- 
Mm,  L.  R.  9  Ex.  838 ;  48  L.  J.  Ex. 
216,  as  to  the  liability  of  a  carrier  of 
goods,  and  Randall  v.  Newson,  2 
Q.  B.  D.  102  ;  46  L.  J.  Q.  6.  267,  as 
to  the  obligation  of  a  vendor  of  a 
chattel  bought  for  a  specific  purpose. 

(i)  fTeW  V.  Rhodes,  8  Bing.  N.  C. 
782. 

For  another  illnstration  of  the 
above  maxim ,  see  Morris  v.  McUthewa, 
2  Q.  B.  298.  See  also  per  Best,  C.  J., 
Tooth  V.  Bagvoell,  3  Bing.  375. 

ijc)  16  Q.  B.  88. 

13—2 
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haying  entered  into  the  proper  recognizances,  posted,  in 
porsnance  of  8  Jb  9  Vict.  c.  10,  s.  8,  a  written  notice  of 
his  having  done  80»  addressed  to  the  mother  of  the  child ; 
three  days,  however,  before  this  notice  was  posted,  the 
wcmian  had  died,  and  apon  that  ground  the  Sessions  refused 
to  hear  the  appeal,  considering  that  the  appellant  had  not 
complied  with  the  reqoirements  of  the  statute.  But  the 
Queen's  Bench  held  that  as  the  duty  of  the  appellant  to 
give  the  notice  was  cast  upon  him  by  the  law,  not  by  his 
own  contract,  he  was  excused  from  performing  that  duty, 
since  it  had  become  impossible  by  the  act  of  God  (I). 

The  above  general  rule  must,  however,  be  applied  with 
due  caution  (m).  Thus,  where,  after  the  indictment- 
arraignment — ^the  jury  charged — and  evidence  given  on 
a  trial  for  a  capital  offence,  one  of  the  jurymen  became 
incapable,  through  illness,  of  proceeding  to  verdict,  the 
court  of  oyer  and  terminer  discharged  the  jury,  charged  a 
fresh  jury  with  the  prisoner,  and  convicted  him,  although 
it  was  argued  that  actus  Dei  nemini  nocet,  and  that  the 
sudden  illness  was  a  GMlsend,  of  which  the  prisoner  ought 
to  have  the  benefit  (n). 

Lastly,  illness  of  a  material  witness  is  a  sufficient  ground 
to  excuse  a  plaintiff  in  not  proceeding  to  try,  and  so  would 
be  the  death  of  one  of  two  co-defendants,  no  suggestion  of 
it  having  been  made  on  the  record,  the  trial  being  thus 
suspended  by  the  act  of  Gknl  (o). 

(0  See  also,  in  further  illustration  (n)  R.  y.  Edwards,  A  TauDt.  309, 

of  tiie  maxim  as  to  aetus  Dei,  Keicion  812 ;  IS  R.  R.  601 . 

T.  Boodle,  sea  795.  (o)  Pell  v.  Linnell,  L.  R.  8  C.  P. 

{m)  Ld.  Baym.  433.  441. 
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Lkx  non  cooit  ad  Impossibilia.  {Co.  Litt.  231  b.) — The 
law  does  not  compel  a  man  U)  do  that  which  he  cannot 
possibly  perform. 

This  maxim,  or,  as  it  is  also  expressed,  impotentia  excusat  Meuung  of 
kgetn  (p),  is  intimately  connected  with  that  last  considered,  ezam^es 
and  must  be  understood  in  this  qualified  sense,  that  tmpo-  ^^'^^.  ^ 

^  ...         application. 

ttntia  excuses  when  there  is  a  necessary  or  invincible 
disability  to  perform  the  mandatory  part  of  the  law,  or  to 
forbear  the  prohibitory  (q).  It  is  akin  to  the  maxim  of  the 
Roman  law,  nemo  tenetur  ad  impossibUiay  which,  derived 
from  common  sense  and  natural  equity,  has  been  adopted 
and  applied  by  the  law  of  England  under  various  and 
dissimilar  circumstances;  c.g.^  to  a  contract  by  charter- 
party  where  a  legal  performance  has  been  rendered 
impossible  by  the  outbreak  of  war  (r). 

The  law  itself  and  the  administration  of  it,  said  Sir 
W.  Scott,  with  reference  to  an  alleged  infraction  of  the 
revenue  laws,  must  yield  to  that  to  which  everything  must 
bend,  to  necessity;  the  law,  in  its  most  positive  and 
peremptory  injunctions,  is  understood  to  disclaim,  as  it 
does  in  its  general  aphorisms,  all  intention  of  compelling  to 
impossibilities,  and  the  administration  of  laws  must  adopt 
that  general  exception  in  the  consideration  of  all  particular 
cases.  ''In  the  performance  of  that  duty,  it  has  three 
points  to  which  its  attention  must  be  directed.  In  the  first 
place,  it  must  see  that  the  nature  of  the  necessity  pleaded 
be  such  as  the  law  itself  would  respect,  for  there  may  be 
a  necessity  which  it  would  not.  A  necessity  created  by  a 
inan's  own  act,  with  a  fair  previous  knowledge  of  the 
eonsequences  that  would  follow,  and  under  circumstances 
which  he  had  then  a  power  of  controlling,  is  of  that  nature. 
Secondly,  that  the  party  who  was  so  placed,   used  all 

[p]  Co.  litt.  29  a.  394,  416  :   L.  R.  4  P.  C.  171 :  41 

(9j  Hobart,  96.  L.  J.  Adm.  57. 

(r)  The  TeiiUniia,  L.  R.  3  A.  &  E. 
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pnrtieable  endeayoois  to  Burmoont  the  difficulties  which 
afaneftdT  formed  that  neoeamtj,  and  which,  on  fair  trial,  he 
ioond  insurmountable.  I  do  not  mean  all  the  endeavours 
which  the  wit  of  man,  as  it  exists  in  the  acatest  under- 
standing, might  snggesty  but  each  as  may  reasonably  be 
expected  from  a  fur  d^ree  of  discretion  and  an  ordinary 
knowledge  oi  bosineBs.  Thirdly,  that  all  this  shall  appear 
by  distinct  and  onsnspected  testimony,  for  the  positive 
injmictions  of  the  law,  if  proved  to  be  violated,  can  give 
way  to  nothing  bat  the  cleareet  proof  of  the  necessity  that 
eonqpeUed  the  violation  "  («)• 

It  is,  then,  a  general  rale  which  admits  of  ample  prac- 
tical illastration,  that  impotenUa  excusat  legem ;  where  the 
law  creates  a  duty  or  charge,  and  the  party  is  disabled  to 
perform  it,  without  any  de&alt  in  him,  and  has  no  remedy 
over,  there  the  law  will  in  general  excuse  him  (t) :  e.g,, 
if  performance  of  the  condition  of  a  bond  be  rendered 
impracticable  by  an  Act  of  Parliament  the  obligor  is 
discharged  (ii). 

The  maxim  under  notice  may,  in  the  first  place,  be 
exemplified  by  reference  to  the  law  of  mandamus.  A  writ 
of  mandamus  iRsaing  to  a  railway  company,  enjoining 
them  to  prosecate  works  in  pursuance  of  statutory  require- 
ments, supposes  the  required  act  to  be  possible,  and  to  be 
obligatory  when  the  writ  issues ;  and,  in  general,  the  writ 
suggests  facts  showing  the  obligation,  and  the  possibility 
of  fulfilling  it  (x) ;  though,  where  an  obligation  is  shown  to 
be  incumbent  on  the  company,  the  onus  of  proving  that 
it  is  impossible  lies  upon  those  who  contest  the  demand  of 

(s)  The   G^Mnnis,    S   Dods.    S23,  Q.  B.  864,  884 ;  Reg.  v.  AmbersaU 

824.  i2.  Co.,  I   £.  &    B.  872,  381.    See 

(t)  Puradine  r.  Jaiie,  Aleyn,  27  ;  Reg.  r.  Vmrk  d:  N.  Midland  R  Co., 

cited  per  Lawrence,  J.,  8  T.  R.  287.  1  E.  &  B.  178,  858  ;  Reg.  r.  0.  W.  R 

See  Svatu  v.  Button,  5  Scott,  N.  R.  Co.,  Id.  25S,  874  ;  Reg.  v.  .Sf.  S.  R. 

670,  and  cases  cited,  Id.  681.  Co.,  4  H.  L.  Cas.  871  ;  Reg.  Y.Li 

(u)  Brown  t.  Mayor  of  London,  9  K.  R.  Co.,  1  K  A(  B.  228,  873  ft); 

.  B.  N.  S.  726  :  13  Id.  828.  Tapping  on  Mandamus,  359. 

(«)  Reg.  V.  X.  <fc  N.  IF.  R  Co.,  16 


FUNDAMENTAL  LEGAL   PRINCIPLES. 


199 


fulfilment  (y) ;  if  they  succeed  in  doing  so,  the  doctrine 
applies  that  ''on  mandamus,  nemo  tenetur  ad  impossi- 
hUia"{2),  Upon  the  same  principle,  where  an  order  liad 
been  made  by  the  Board  of  Trade  upon  a  railway  company 
requiring  the  company  to  carry  a  turnpike  road  across  the 
railway,  the  Court  refused  a  mandamus  to  compel  the 
company  to  carry  out  the  order  upon  proof  that  the 
company  had  no  funds,  was  practically  defunct,  and  was 
not  in  a  position  to  obey  the  writ  if  granted  (a). 

Again,  we  find  it  laid  down  that  ''where  H.  covenants  Covenant  may 
not  to  do  an  act  or  thing  which  was  lawful  to  do,  and  an  by  staUite. 
Act  of  Parliament  comes  after  and  compels  him  to  do  it, 
the  statute  repeals  the  covenant.  So,  if  H.  covenants  to 
do  a  thing  which  is  lawful,  and  an  Act  of  Parliament 
comes  in  and  hinders  him  from  doing  it,  the  covenant  is 
repealed.  But,  if  a  man  covenants  not  to  do  a  thing 
which  then  was  unlawful,  and  an  Act  comes  and  makes 
it  lawful  to  do  it,  such  Act  of  Parliament  does  not  repeal 
the  covenant "  (fc).  If,  before  the  expiration  of  the  running 
dajs  allowed  by  a  charter-party  for  loading,  the  performance 
by  the  shipper  of  his  contract  becomes,  by  virtue  of  an 
Order  in  Council,  illegal,  he  is  discharged  (c). 

If,  however,  as  abeady  stated,  a  person,  by  his  own  con-  Contracta 

impossible 

tract,  absolutely  engages  to  do  an  act,  it  is  deemed  to  be  of  peifonn- 
his  own  fault  and  folly  that  he  did  not  thereby  expressly  *^^®' 


(y)  Reg.  V.  York,  N.  dt  B.  R.  Co,, 
16  Q.  B.  886,  904  ;  lUg.  v.  G.  W.  R, 
Co.,  1  E.  &  B.  774. 

(z)  Per  Ld.  Campbell,  Rtg.  v. 
AmbergaU  R.  Co.,  1  E.  &  B.  880; 
See  Reg.  v.  Cooks,  8  Id.  249. 

(a)  Re  Bristol  d;  N.  Somerset  R. 
Co.,  8  Q.  B.  D.  10  :  47  L.  J.  Q.  B.  48. 

(6)  Brewster  v.  Kitehell,  1  Salk. 
198  ;  NeuringUm  L.  B.  v.  NoUingJiam 
L.  B.,  12  Ch.  D.  725  :  48  L.  J.  Ch. 
226  ;  Davis  v.  Cary,  16  Q.  B.  418  ; 
Wytm  T.  Shropshire  Union  R.  Co,, 
5  Exch.  420,  440,  441  ;  Doe  y.  Rugeley 


Churchwardens,  6  Q.   B.   107,   114; 
see  also  Doe  v.  Butcher,  Id.  115  (b). 

(c)  Reid  V.  Hoskins,  6  £.  &  B.  953. 
Avery  v.  Boicden,  Id.  953,  962.  See 
Esposiio  V.  Boicden,  4  £.  &  B.  963  ; 
7  Id.  763  ;  1  B.  &  S.  194  ;  PoU  v. 
Cetcwitch,  9  C.  B.  N.  S.  430.  Parties 
may  by  apt  words  bind  themselves  by 
contract  as  to  any  fuJtwre  state  of  the 
law  ;  per  Maule,  J.,  Mayor  of  Berwick 
V.  OvwaU,  8  £.  &  B.  665  ;  S.  C,  5 
H.  L.  Cas.  856  ;  Mayw  ofDartm(nUh 
V.  Silly,  7  E.  &  B.  97. 
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provide  against  contingencies,  and  exempt  himself  from 
responsibility  in  certain  events :  in  such  case,  therefore, 
that  is,  in  the  instance  of  an  absolute  contract,  the  per- 
formance is  not  excused  by  an  inevitable  accident  or  other 
contingency,  although  not  foreseen  by  nor  within  the  control 
of  the  party  (rZ).  Thus,  where  a  builder  admitted  that  he 
had  contracted  to  complete  within  a  fixed  time,  not  only 
specified  works,  but  also  extra  works  if  ordered,  it  was  held 
ihat  his  failure  to  fulfil  his  contract  within  the  fixed  time 
was  not  excusable  on  the  ground  that  it  was  impossible  for 
him  to  carry  out  within  that  time  an  order  to  do  the  extra 
works  {e).  And,  if  the  condition  of  a  bond  be  impossible 
at  the  time  of  making  it,  the  condition  alone  is  void  and 
the  bond  stands  single  and  unconditional  (/). 

When  performance  of  the  condition  of  a  bond  becomes 
impossible  by  the  act  of  the  obligor,  such  impossibility 
forms  no  answer  to  an  action  on  the  bond(<7):  for  "in 
case  of  a  private  contract,  a  man  cannot  use  as  a  defence 
an  impossibility  brought  upon  himself"  (h).  But  the  per- 
foimance  of  a  condition  is  excused  by  the  default  of  the 
obligee,  as  by  his  absence  when  his  presence  is  necessary 
for  the  performance  (t),  or  by  his  doing  any  act  which 
renders  it  impossible  for  the  obligor  to  perform  his  engage- 
ment (k).    And,  indeed,  it  may  be  laid  down  generally,  as 


(rf)  Per  Lawrence,  J.,  Hadtnj  v. 
Clarke,  8  T.  R.  267  ;  per  Ld.  Elleii- 
Iwrough,  ^U-jw«o»i  V.  Ritchie^  10  East, 
aiiS,  634  ;  10  R.  R.  372  ;  Marquis  of 
BiUe  V.  Tho7npson,  13  M.  k  W.  487  ; 
J/aU  V.  Snghrue,  15  Id.  253,  262  ; 
Jrrtnsy.  Tomkhtson,  1  H.  &  N.  195, 
208  ;  Spencev.  Chadtcick,  lOQ.  B.  517, 
628  ;  Schilizzi  v.  Derry,  4  K  &  B. 
873 ;  Hale  v.  Rawvm,  4  C.  B.  N.  S. 
85;  Adams  v.  Jtoi^  M,  S,  Packet 
Co.,  5  Id.  492. 

(e)  Jofies  y,  St.  JohiCs  College,  L.  R. 
6  Q.  B.  115.  See  Dodd  v.  Churton, 
[1 897]  1  Q.  B.  562  :  66  L.  J.  Q.  B.  477. 


(/)  Co.  Lin.  206  a:  Sanders  t. 
Cmoard,  15  M.  &  W.  48  ;  Judgm.,  Dur 
vergier  v.  Fellows,  5  Bing.  265 ;  34  B.  B. 
578.   See  also  Dodd,  Eng.  Lawy.  100. 

{g)  Judgm.,  Bestnck  v.  SmndeUs, 
3  A.  &  E.  888. 

(h)  Per  Ld.  Campbell,  Reg.  t. 
Caledmiian  iJ.  Co.,  16  Q.  B.  28. 

(i)  Com.  Dig.  '' CotidUian,''  L  4, 
5 ;  cited,  per  Tindal,  C.J.,  Bryant 
V.  BeaUie,  4  Bing.  N.  C.  263. 

{k)  Com.  Dig.  '*  Condiiiany"  L.  ^ ; 
per  Parke,  B.,  Holme  v.  Ouppy,  S 
M.  k  W.  889 ;  Thonihill  v.  NeaU, 
8  C.  B.  N.  S.  881,  846 ;  RusaeU  f 
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clear  law,  that,  if  there  is  an  obligation  defeasible  on  per- 
formance of  a  certain  condition,  and  the  performance  of  the 
condition  becomes  impossible  by  the  act  of  the  obligee,  the 
obligor  is  excused  from  the  performance  of  it  (I). 

h  seems,  however,  that  the  performance  of  a  condition 
precedent,  on  which  a  duty  attaches,  is  not  excused,  where 
the  prevention  arises  from  the  act  or  conduct  of  a  mere 
stranger.  If  a  man  covenant  that  his  son  shall  marry 
the  covenantee's  daughter,  her  refusal  to  marry  does  not 
discharge  the  covenantor  from  making  pecuniary  satis- 
faction (wi).  If  A.  covenant  with  C.  to  enfeofif  B.,  A.  is 
not  released  from  his  covenant  by  B.'s  refusal  to  accept 
livery  of  seisin  (n). 

Further,  where  the  consideration  for  a  promise  is  such  Impossible 
that  its  performance  is  utterly  and  naturally  impossible, 
such  consideration  is  insufficient,  for  no  benefit  can,  by 
any  implication,  be  conferred  on  the  promissor(o),  and  the 
law  will  not  notice  an  act  the  completion  of  which  is 
obviously  ridiculous  and  impracticable.  In  this  case,  there- 
fore, the  maxim  of  the  Boman  law  applies :  impoasiMlium  nuUa 
ohligatio  e8t(p).  Moreover,  a  promise  is  not  binding,  if 
the  consideration  for  it  be  of  such  a  nature,  that  it  was  not 
in  fact  or  law  in  the  power  of  the  promisee,  from  whom  it 
moved,  to  complete  such  consideration,  and  to  confer  on 
the  promissor  the  full  benefit  meant  to  be  derived  there- 
from iq).  Thus,  if  a  man  contract  to  pay  money  in  con- 
sideration that  another  has  contracted  to  do  certain  things, 


iJa  Bafideira,  18  Id.  149,  203,  205. 
See  Jiobetii  v.  Bury  Commn.,  L.  R. 
4  C.  P.  759. 

\l)  Jndgm.,  Mayward  v.  Bennetlj 
3  ('.  B.  417,  418  (citing  Co.  Litt. 
2«'«5  a) ;  8.  C,  5  C.  B.  598. 

tm)  Perkins,  s.  75d. 

m)  Co.  Litt.  209  a ;  ;wr  Ld.  Keu- 
yon,  Cook  ▼.  Jenningt,  7  T.  K.  884  ;  4 
R.  R.  468,  and  Blight  v.  Page,  SB.k 
P.  296.  n. ;  6  R.  R.  795,  n.   See  Uatjd 


V.  Crispe,  6  Taunt  249 ;  1 4  R.  R.  744 ; 
Bac.  Abr.,  '*C(mdition8"  Q.  4  ;  cited 
Tftomlon  t.  Jenyna,  1  Scott,  N.  R.  66. 

(a)  Chanter  v.  Leese,  4  M.  &  W. 
296  ;  per  Holt,  C.J.,  Courtenay  v. 
Strong,  2  Ld.  Raym.  1219. 

(;>)  D.  50,  17,  185;  1  Pothier, 
Oblig.,  pt.  1,  c  1,  8.  4,  §  8  ;  2  Story, 
Eq.  Jurisp.,  6th  ed.  763. 

iq)  Harvey  y.  Otblnms,  2  Lev.  161 ; 
Nerot  V.  Wallace,  8  T.  R.  17. 


and  it  \^zzzi  ooi  beiofiE-  AsrtLmg  is  done  imder  the  eontract, 
that  the  I&uer  vas  incipfcUe  of  doing  what  he  engaged  to 
do,  the  €ontia^.-t  is  at  an  end:   the  party  etmtracting  to 
paj  his  niTDex  is  under  no  obligation  to  pay  for  a  less 
consideration  than  that   for  vhicfa  he  has    6tipalated(r). 
Bat  if  a  party  by  his  contract  lay  a  charge  upon  himself, 
he  is  bound  to  perform  the  stipulated  act,  or  to  pay  damages 
for  the  non-<M>mpletiaii  4^  .  unless  the  subject-matter  of  the 
contract  were  at  the  time  manifestly  and  essentially  imprac- 
ticable; for  the  uHprJ^MUty  oi  the  p^ormanoe  does  not 
render  the  promise  Toid,  because  the  contracting  party  is 
presumed  to  know  whether  the  completion  of  the  duty  he 
undertakes  be  within  his  power ;  and,  Aerefore,  an  engage- 
ment upon  a  sufficient  ccMisideration  for  the  performance 
of  an  act,  even  by  a  third  person,  is  binding,  although  the 
performance  of  such  act  depends  entirely  on  the  will  of 
the  latter  (0.     Neither  is  the  promissor  excused,  if  the 
performance  of  his  promise  be  rendered  impossible  by  the 
act  of  a  third  party  (n) ;  though,  if  an  exercise  of  public 
authority  render  impossible  the  further  performance  of  a 
contract  which  has  been  in  part  performed,  the  contract  is, 
ipso  facto,  dissolved  (x) ;  but  an  insurance  company  who  had 
undertaken,  having  the  option  to  do  so,  to  reinstate  insured 
premises  which  had  been  damaged  by  fire,  were  held  not 
to  be  excused  from  their  contract  by  reason  of  the  public 
authorities    subsequently  taking   down    the   premises  as 
dangerous,  on  account  of  defects  not  caused  by  the  fire  {^)* 
It  is  a  principle  of  law  that  if  by  any  act  of  one  of  the 
parties  the  performance  of  a  contract  is  rendered  impossible, 

(r)  Per  Ld.  Abinger.  4  M.  &  W.  (u)  ThwmeU  v.  BaWmie,  2  M.  4 

811.  W.  786  ;  Bfvgden  r.  Marriott,  2  Biofr 

(«)  Sec   Thomborow  v.    Whitacre,  N.  C.  478. 

2  Ld.  Raym.  1164 ;  Pope  v.  Batidge,  (x)  MelviUe  v.  De  Wolf,  4  E.  * 

10  Exch.    73  ;    Hale  v.   Bavosmi,   4  B.  844,  850  ;  EgposUo  r.  Bwfen,  \^ 

C.  B.  N.  S.  85, 96  ;  Jmea  v.  St  John's  963,  976. 

College,  supra,  (y)  Broicn  v.   Botjal  Ins,  Co.,  1 

(0  1  Pothier,  Oblig.,  pt.  1,  c.   1,  E.  k  E.  868. 
8.  4,  §  2  ;  J^rNeUl  v.  Iteid,  9  Bing.  68. 
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the  other  party  may,  if  he  choose,  rescind  the  con- 
tract; and  it  is  sufficient  that  the  contract  cannot  be 
performed  in  the  manner  stipulated,  though  it  could  be 
performed  in  some  other  manner  not  very  different  (z). 
And  if  a  party,  by  his  own  act,  disables  himself  from 
fulfilling  his  contract,  he  thereby  makes  himself  at  once 
liable  for  a  breach  of  it,  and  dispenses  with  the  necessity 
of  any  request  to  perform  it  by  the  party  with  whom  the 
contract  has  been  made  (a) ;  and  this  is  in  accordance 
with  the  important  rule  of  law,  which  we  shall  presently 
consider,  that  ''a  man  shall  not  take  advantage  of  his 
own  wrong  "(6). 

If,  however,  after  the  position  of  two  contracting  parties 
has  been  materially  altered  under  the  contract,  one  of  the 
parties  repudiate  his  obligation,  and  refuse  further  to 
perform  his  part  of  the  contract,  that  does  not  entitle  the 
other  party  to  rescind  it,  but  he  must  resort  to  his  action 
for  damages,  and,  therefore,  in  a  sense,  a  man  can  some- 
times take  advantage  of  his  own  wrong,  because  damages 
may  not  fully  compensate  the  complaining  party  (c). 

The  following  are  additional  illustrations  of  the  maxim  Additional 
before  us.  An  appellant,  who  had  applied  to  justices  to  ^^'^^^P®*- 
state  a  case  under  20  &  21  Vict.  c.  43,  received  the  case 
from  them  on  Good  Friday,  and  transmitted  it  to  the 
proper  Court  on  the  following  Wednesday.  It  was  held 
that  he  had  comphed  sufficiently  with  the  requirement  of 
the  Act,  directing  him  to  transmit  the  case  within  three 
days  after  receiving  it ;  for,  the  offices  of  the  Court  having 
been  closed  from  Friday  till  Wednesday,  it  was  impossible 

(z)  Panaftna  Telegraph  Co,  v.  India  Avery  v.  Botodeii,  5  £.  &  B.  722 :  6  Id. 

Ruiber  Telegraph   Works,  L.  B.  10  95S.     See  JoTuusohn  v,  Vornig,  4  B. 

C1l532:  45  L.  J.  Ch.  121.  k  S.    800;  Synge  v.    Synge,   [1894] 

(a)  ffoehsterv,  De  la  Tour,  2  K.  &  1  Q.  B.  466  :  63  L.  J.  Q.  B.  202. 

Bw  678 ;  Danube  R.   Co,  y,   Xenos,  {b)  Post,  p.  227. 

IS  C.  B.  N.  8.  825  ;  Leuris  v.  ClifUm,  (c)  Sheffield  Nickel  Co,  v,  Umnin,                                      j 

14  C.  B.  245  ;  arg.  Reid  ▼.  Hoskiiis,  2  Q.  B.  D.  214  :  46  L.  J.  Q.  B.  299.                                          ^ 

E.a;B.  960-961: 5  Id.  737: 4  Id.  982;  ^ 
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to  transmit  the  case  sooner  (rf).  Again,  where  an  appeal 
against  an  order  of  an  assessment  committee  had  to  be 
made  to  the  next  Sessions,  it  was  held  that  the  next 
Sessions  meant  the  next  practicable  Sessions,  and  not 
necessarily  the  next  Sessions  immediately  after  the  date 
of  the  order,  as  the  latter  construction  would  not  ha^e 
afforded  the  a^rieved  party  time  to  consider  whether  he 
would  appeal  or  not  (e). 

To  several  maxims  in  some  measure  connected  vnih  that 

above  considered,  it  may,  in  conclusion,  be  proper  briefly 

Ltxspteuu       to  advert.      First,   it  is  a   rule,  that  lex  spectat  natura 

orHitum,  ordhifm  {f)f  the  law  regards  the  order  and  course  of  nature, 

and  will  not  force  a  man  to  demand  that  which  he  cannot 
recover  ((7).  Thus,  where  the  thing  sued  for  by  tenants  in 
common  is  in  its  nature  entire,  as  in  a  quare  impedit, 
or  in  detinue  for  a  chattel,  they  must  of  necessity  join 
in  the  action,  contrary  to  the  rule  which  in  other  cases 
obtains,  and  according  to  which  they  must  sue  separately  (h)* 
iC^J!/h^  Secondly,  it  is  a  maxim  of  our  legal  authors,  as  well  as  a 
dictate  of  common  sense,  that  the  law  will  not  itself  attempt 
to  do  an  act  which  would  be  vain,  lex  nil  frustra  facit,  nor 
to  enforce  one  which  would  be  frivolous — lex  ner)iinein  cogU 
ail  rana  seu  inutilia, — the  law  will  not  force  any  one  to 
do  a  thing  vain  and  fruitless  (e). 

\d)  Mayer  v.  Harding^  L.  R.  2  Q.  *'  One  tenant  iu  continon  cauuot  be 

B.  410,  where  Mellor,  J.,  says  that  treated  as  a  wroog-doer  by  another, 

where  a  statute  requires  a  thing  to  be  except  for  some  act  which  amounts  to 

done  within  any  particular  time,  such  an  ouster  of  his  co-tenant,  or  to  a 

tiino  maybe  circumscribed  by  the  destnictiou  of  the  common  proi^erty." 

fart  of  its  being  impossible  to  comply  Per   Smith,   J.,  Jacobs  v.   Sexoeurdt 

with  the  statute  on  the  last  day  of  the  L.  R.  4  C.  P.  829,  830. 

piMiod  so  fixed.  (i)    Per  Kent,    C.  J.,    3    Johnson 

/)  Rig,  V.  Surrey  J  J,,  6  Q.  B.  D.  (U.S.),  R.  598  ;  5  Rep.  21 ;  Co.  litt 

100  :  50  L.  J.  M.  C.  10.  127  b,    cited   2   Bing.  N.   C.  121 ; 

{/)  Co.  Litt  197  b.  Wing.  Max.,  p.  600:  R,  v.  Bp.  of 

{>/)  Litt.  s.  129  ;  Co.  Litt  197  b.  LofuUm,  18  East,  420  (a) ;  12  R.  B. 

{h)  Litt  s.  814  ;  cited  Manoti  v.  899  ;  pcrW\l\e,%  J.,  Bell  v.  3fidk»d 

Short,  2  Bing.  N.  C.  120.  R.  Co,,  10  C.  B.  N.  S.  806. 
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loNORANTiA  Facti  exgusat, — Ignorantia  Juris  non  excusat. 
(6r.  and  Riid,  of  Law,  140,  141.) — Ignorance  of  fact 
excuses — ignorance  of  the  law  does  not  exctise  (ft). 

Ignorance  may  be  either  of  law  or  of  fact.  If  the  heir  Rule  darired 
is  ignorant  of  the  death  of  his  ancestor,  he  is  ignorant  of  \^^ 
a  fact;  but  if,  being  aware  of  the  death,  and  of  his  own 
relationship,  he  is  nevertheless  ignorant  that  certain  rights 
have  thereby  become  vested  in  himself,  he  is  ignorant  of 
the  law(0.  Such  is  the  example  given  to  illustrate  the 
distinction  between  ignorantia  juris  and  ignorantia  facti  in 
the  civil  law,  where  the  general  rule  is  thus  laid  down: 
regtda  estyjuri^  qiiidem  ignorantiam  cuique  nocere,  facti  vero 
iffnorantiam  non  nocere  (m) — ignorance  of  a  material  fact 
may  excuse  a  parfy  from  the  legal  consequences  of  his 
conduct;  but  ignorance  of  the  law,  which  every  man  is 
presumed  to  know,  does  not  aiSbrd  excuse — ignorantia  juris, 
quod  qui sque  scire  tenetnr,  neminevi  excusat  (n). 

With  respect  to  this  "presumption  of  legal  knowledge,*'  Presumption 
we  may  observe  that,  although  ignorance  of  the  law  does  kno^dge. 
not  excuse  persons,  so  as  to  exempt  them  from  the  conse- 
quences of  their  acts,  as,  for  example,  from  punishment  for 
a  criminal  offence  (o),  or  from  damages  for  breach  of 
contract,  yet  the  law  takes  notice  that  there  may  be  a 
doubtful  point  of  law  of  the  true  solution  of  which  a  person 


[k)  ••ft  is  said  igrwraiUia  juris 
hmd  excusat,  but  in  that  maxim  the 
word  jus  is  uaeJ  in  the  sense  of 
denoting  general  law,  the  ordinary 
Iwr  of  the  country."  ''When  the 
woid  jus  is  used  in  the  sense  of 
denoting  a  private  right,  that  maxim 
has  no  application."  Per  Ld.  West- 
h«y,  Cooper  y.  PkCbbs,  L.  R.  2  H.  L. 
170.  See  also  Allcard  v.  Walker, 
[1W6]  2  Ch.  369,  881 :  66  L.  J.  Ch. 
660. 

(0  D.  22,  6,  I.     The  doctrines  of 


the  Roman  ]aw  upon  the  subject  arc 
shortly  stated  in  1  Spence's  Chan. 
Juris.  632—633. 

(m)  D.  22,  6,  9  pr. ;  Cod.  1,  18. 
10.  The  same  rule  is  laid  down  in 
the  Basilica,  2,  4,  9.  See  IrvingVs 
Civil  Law,  4th  ed.  74. 

(n)  2  Rep.  3  b ;  1  Plowd.  843  ; 
per  Ld.  Campbell,  9  CI.  &  F.  824  ;  per 
Erie,  C.J.,  Pooleyy.  Brcnon,  11  C.  B. 
N.  S.  575;  KUchin  v.  Hawkins, 
L.  R.  2  C.  P.  22. 

(o)  Post,  p.  216. 
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may  be  ignorant;  and  it  is  quite  evident  that  ignorance 
of  the  law  often  in  reality  exists  (p).  It  would,  for  instance, 
be  absurd  to  assert  that  every  person  is  acquainted  mth 
the  practice  of  the  Courts ;  although,  in  such  a  case,  there 
is  a  presumption  of  knowledge  to  this  extent,  that  ignorantia 
juris  non  excusat,  the  rules  of  practice  must  be  observed,  and 
a  deviation  from  them  may  entail  consequences  detrimental 
to  the  suitor  (9).  It  is,  therefore,  in  the  above  qualified 
sense  alone  that  the  saying,  that  *'all  men  are  presumed 
cognisant  of  the  law*'  (r),  must  be  understood. 

The  following  case  illustrates  the  above  general  rule,  and 
likewise  shows  that  our  Courts  recognise  the  existence  of 
doubtful  points  of  law,  since  the  adjustment  of  claims 
involving  them  is  allowed  to  be  a  good  consideration  f  « 
a  promise  («),  and  to  sustain  an  agreement  between  litigating 
parties.  The  widow,  brother,  and  sister,  of  an  American 
who  died  in  Italy,  leaving  considerable  personal  estate  in 
the  hands  of  trustees  in  Scotland,  agreed,  by  advice  of  their 
law  agent,  to  compromise  their  respective  claims  to  the 
succession,  by  taking  equal  shares.  The  widow,  after 
receiving  her  share,  brought  an  action  in  Scotland  to 
rescind  the  agreement,  on  the  ground  that  she  had  thereby 
sustained  injury,  through  ignorance  of  her  legal  rights  and 


(/>)  "The  niaziDi  is  ignorantia 
legis  nttnitteni  ejntsat,  bat  there  is 
110  maxim  which  says  that  for  aU 
intents  and  purposes  a  person  nmst 
be  taken  to  know  the  legal  oouse- 
qaences  of  his  acta.*'  Per  Lash,  J., 
L.  R.  8  Q.  B.  639. 

In  reference  to  the  equitable  doc- 
trine  of  election,  Ld.  Westbury 
observed  that,  although  "  it  is  tnie 
its  a  general  proposition  that  know- 
ledge of  the  law  mast  be  imputed  to 
every  person/'  "  it  would  be  too  much 
to  impute  knowledge  of  this  rule  of 
equity."  Spread x,  Morgan^  11 H.  L. 
CaA.  602.  See  also  Noble  v.  NobU, 
I^  R,  1  P.  &  D.  691,  698. 


(7)  See  per  Maule,  J.,  Martindalt 
V.  Falkner,  2  C.  B,  719,  720 ;  cited 
by  Blackburn,  J.,  Reg.  v.  Mayor  of 
Tewkevtniry,  L.  R.  3  Q.  B.  685 ;  jDcr 
Willes,  J.,  PooU  V.  WMtcondt,  12 
G.  B.  N.  S.  775 ;  per  Ld.  Mansfield, 
Jotus  V.  Bandall,  1  Cowp.  40 ;  per 
Coltman,  J.,  Sargent  y.  Gannon,  7 
C.  B.  752  ;  Edioards  v.  IFard,  4  Id. 
315.  See  also  NetOon  v.  Beleker,  12 
Q.  B.  921 ;  Keu?ion  v.  Liddiard,  Id. 
925. 

(r)  Grounds  and  Rudiments  of  the 
Law,  141. 

(«)  Ftr  Maule,  J.,  2  C.  B.  720. 
See  JFade  v.  Siniean,  1  C.  B.  610. 
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the  erroneouB  advice  of  the  law  agent :  there  was,  however, 
no  allegation  of  fraud  against  him  or  against  the  parties 
to  the  agreement.  It  was  held  that,  although  the  fair 
inference  from  the  evidence  was  that  she  was  ignorant 
of  her  legal  rights,  and  would  not  have  entered  into  the 
agreement  had  she  known  them,  yet,  as  the  extent  of  her 
ignorance  and  of  the  injury  sustained  was  doubtful,  and 
there  was  no  proof  of  improper  conduct  on  the  part  of  the 
agent,  she  was  bound  by  his  acts,  and  aiSected  by  the  know- 
ledge which  he  was  presumed  to  have  of  her  rights,  and 
was  therefore  not  entitled  to  disturb  the  agreement  (t). 
**If,"  remarked  Lord  Cottenham,  in  this  case,  "it  were 
necessary  to  show  knowledge  in  the  principal,  and  a  dis- 
tinct understanding  of  all  the  rights  and  interests  affected 
by  the  complicated  arrangements  which  are  constantly 
taking  place  in  families,  very  few,  if  any,  could  be 
supported." 

It  is,  then,  a  true  rule,  if  understood  in  the  sense  above 
assigned  to  it,  that  every  man  must  be  taken  to  be  cogni- 
sant of  the  law;  for  otherwise,  as  Lord  EUenborough 
observed,  there  is  no  saying  to  what  extent  the  excuse  of 
ignorance  might  be  carried :  it  would  be  urged  in  almost 
every  case  (u) ;  and,  from  this  rule,  coupled  with  that  as 
to  ignorance  of  fact,  are  derived  the  two  important  proposi- 
tions:— let,  that  money  paid  with  full  knowledge  of  the 
facts,  but  through  ignorance  of  the  law,  is  generally  not 
recoverable,  if  there  be  nothing  unconscientious  in  the 
retaining  of  it ;  and,  2ndly,  that  money  paid  in  ignorance 
of  the  facts  is  recoverable,  provided  there  was  no  laches  in 
the  party  paying  it,  and  there  was  no  ground  to  claim  it  in 
conscience  (x). 

In  a  leading  case  on  the  first  of  these  rules,  the  facts  Money  paid 

„  with  Know- 

(0  Stewart  v.  Stewart,  6  CI.  A  F.       6  R.  R.   479 ;  Preface  to  Co.  Litt.  ;    ledge  of 

911 ;  Clifton  t.  Coekbum,  8  My.  k  K.  Oomery  v.  Bond,  3  M.  k  S.  378.            facts. 

99 ;    see  Cod.   1,   18,   2 ;    Teede  v.  (x)  See  notes  to  Marriott  y.  Hamp- 

JoKnmm^  11  Ezch.  840.  ton,  2  Smith,  L.  C,  10th  ed.  409 ; 

{u)  BiUrie  r.  LunUey,  2  East,  469 ;  Wilkinsm  ▼.  Johnstoti,  3  B.  &  C.  429  ; 
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Mistake  of 
fact. 


were  these.  The  captain  of  a  king's  ship  brought  home 
in  her  public  treasure  upon  the  pablic  service,  and  treasure 
of  indiridiials  for  his  own  emoloment.  He  received  freight 
for  both,  and  paid  one-third  of  it,  according  to  the  osage 
in  the  navy,  to  his  admiral ;  but,  apon  discovering  that  the 
law  did  not  compel  captains  to  pay  to  admirals  one-third 
of  the  freight,  he  brought  an  action  to  recover  the  monej 
from  the  admiral's  executrix.  It  was  held  that  he  conld 
not  recover  the  private  freight,  because  the  whole  of  that 
transaction  was  ill^al ;  nor  the  public  freight,  because  he 
had  paid  it  with  full  knowledge  of  the  facts,  although  in 
ignorance  of  the  law,  and  because  it  was  not  against 
conscience  for  the  executrix  to  retain  it  (^). 

The  following  case  may  also  here  be  noticed.  A.,  tenant 
to  B.,  received  notice  from  C,  a  mortgagee  of  B.'s  term, 
that  the  interest  was  in  arrear,  and  requiring  payment  to 
C.  of  the  rent  then  due.  A.,  notwithstanding  this  notice, 
paid  the  rent  to  B.  and  was  afterwards  compelled,  by 
distress,  to  pay  it  again  to  C.  It  was  held,  that  the  money, 
having  been  paid  to  B.  with  full  knowledge  of  the  facts, 
could  not  be  recovered  back  (2). 

The  second  rule,  regarding  the  recovery  of  money  paid  in 
genuine  ignorance  or  forgetfulness  of  facts  (a),  was  thus 
lucidly  stated  by  Parke,  B.  (b) :  "  Where  money  is  paid  to 


27  n.K,S9S;  per  Ld.  Mansfield,  Bize 
V.  Dickasm,  1  T.  R.  286,  287  ;  Piatt  v. 
Bromage,  24  L.  J.  Ex.  63.  See  Zee  v. 
Mtrrettf  8  Q.  B.  820,  observed  u[k>ii  in 
Oingdl  v.  PurkinSf  4  Exch.  723,  recog- 
nising SUi)uiish  V.  Boss,  3  Exch.  527. 
(y)  Brisbane  y.  Dacres,  5  Taunt. 
143 ;  14  K.  R.  718  ;  per  Ld.  EUeu- 
borough,  BUbU  v.  LuinUi/,  2  East, 
470  ;  6  R.  R.  479  ;  Cutnming  v.  Bed- 
boroughf  15  M.  &W.  438 ;  BratnstonY. 
BoHns,  4  Bing.  11  ;  29  R.  R.  493 ; 
Stevens  v.  Lynch,  12  Eiist,  38 ;  per  Ld. 
Eldon,  Bromley  v.  Holland,  7  Ves. 
23  ;  6  R.  R.  68  ;  Lounj  x,  Bmirdieu, 


Dongl.  468  ;  Gmnery  r.  Bond,  8  M.  & 
S.  378 ;  Lothian  v.  Henderson,  S 
B.  &  P.  420  ;  7  R.  R.  829 ;  Itoe;  v. 
Parsons,  2  B.  &  Aid.  562  ;  21  R.  B. 
404.  See  ai^.  Oibson  v.  Bruce,  6 
Scott,  N.  R.  309  ;  Smith  v.  BromJey, 
cited  2  Dougl.  696,  and  6  Scott,  N.  R- 
318 ;  Atkinson  v.  Denby,  6  H.  &  N. 
778  :  7  Id.  934. 

(2)  Higgs  v.  Scotl,  7  C.  B.  63. 
See  irtlton  v.  Dunn,  17  Q.  B.  294. 

[a)  D.  12,  6,  1. 

(6)  Kelly  v.  Solari,  9  M.  &  W. 
54,  where  many  earlier  cases  ou  tlie 
subject  are  cited. 
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another  under  the  influence  of  a  mistake,  that  is,  upon  the 
Bupposition  that  a  specific  fact  is  true  which  vfo\i\d  entitle 
the  other  to  the  money,  but  which  fact  is  not  true,  and  the 
money  vonld  not  have  been  paid  if  it  had  been  known  to 
the  payer  that  the  fact  was  untrue,  an  action  will  lie  to 
recover  it  hack,  and  it  is  against  conscience  to  retain  it ; 
though  a  demand  may  be  necessary  in  those  cases  in  which 
the  party  receiving  the  money  may  have  been  ignorant  of 
the  mistake." 

The  ease  in  which  the  general  rule  was  thus  stated  was  Means  of 
the  first  of  a  series  which  decided  that  a  person  can  recover  of  facts! 
money  paid  by  him  under  a  genuine  mistake  of  fact,  although 
at  the  time  of  the  payment  he  had  means  of  knowing  the 
real  facts,  of  which  he  carelessly  omitted  to  avail  himself  (c). 
An  inference  that  facts  were  actually  known  to  a  person  may 
in  some  cases  fairly  be  drawn  from  evidence  which  shows 
that  be  possessed  the  means  of  knowing  them ;  but  "  there 
is  no  conclusive  rule  of  law  that  because  a  party  has  the 
means  of  knowledge  he  has  the  knowledge  itself  "  {d) ;  for 
"  if  the  possibility  or  even  probability  of  actual  knowledge 
should  be  considered  as  legal  proof  of  knowledge,  as  a 
presumptio  juris  et  de  jure,  the  presumption  might,  in  some 
cases,  be  contrary  to  the  fact,  and  such  a  rule  might  work 
injustice  "  (e). 

The  general  rule,  which  we  have  stated  in  the  words  of  i 
Parke,  B.,  limits  the  right  to  recover  money  paid  under  a  f 
mistake  of  fact  to  cases  in  which  the  money  would  not  have 
been  paid  if  the  real  facts  had  been  known  to  the  payee. 
For  "if,  indeed,  the  money  is  intentionally  paid,  without 
reference  to  the  truth  or  falsehood  of  a  fact,  the  plaintiff 
meaning  to  waive  all  inquiry  into  it,  and  that  the  person 
receiving  shall  have  the  money  at  all  events,  whether  the 

(e)  Toicntead  v.  Crousdy,  8  C.  B.  BUckburn,  SroumlU  v.  Campbell,  5 

!<■   8.   477,  493,    and  cases  thora  App.  Css.  952. 

ccJlMied.  (e)  Per  LA.  Teiitenlen,  Harralt  v. 

(d)  PurTindal,  C.J.,  Bell  r.  Oar-  Wire,  fl  B.  &  C.  712,  717  ;  33  R.  B. 

ifi'ner,  4  M.  &  Cr.  11 ;  cited  bf  LJ.  300. 

L.J(.  U 
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Examples  of 
general  rule. 


Mistake  must 

concern 

payee. 


fact  be  true  or  false,  the  latter  is  certainly  entitled  to 
retain  it "(/). 

If  A.  pay  money  to  B.»  supposing  him  to  be  the  agent  of 
C,  to  whom  he  owes  the  money,  and  B.  be  not  the  agent, 
the  money  may  be  recovered  back  (g).  If  A.  and  B.  are 
settling  an  account,  and,  in  summing  up  the  items,  make  a 
mistake  which  leads  A.  to  pay  B.  £100  too  much,  A.  may 
recover  the  money.  Such  cases  illustrate  the  principle,  that 
no  man  should  by  law  be  deprived  of  his  money  which  he 
parted  with  under  a  mistake  of  fact,  and  which  it  is  against 
justice  that  the  receiver  should  retain  (A). 

It  is  not,  however,  every  mistake  of  fact  made  by  a  person 
when  he  pays  money  that  supports  an  action  to  recover  it : 
the  mistake  must  relate  to  the  payee's  title  to  receive  the 
money,  and  it  must  be  shown  that  upon  the  supposed  facts 
he  had  a  right  to  the  money,  upon  the  real  facts  no  right  (t). 
A  banker,  in  honouring  a  cheque,  pays  the  money  in  dis- 
charge of  the  holder's  right  against  the  drawer  ;  that  right 
is  not  affected  by  the  state  of  the  drawer's  account  at  the 
bank  :  consequently,  the  banker's  mistake  as  to  the  state  of 
that  account  does  not  render  the  holder  liable  to  return  the 
money  (k).  Again,  a  third  person  pays  a  debt  in  ignorance 
of  facts  not  aiSiecting  the  creditor's  right  against  the  debtor: 
it  is  immaterial  that  the  payer,  had  he  known  the  facts, 
would  have  perceived  that  payment  of  the  debt  did  not 
benefit  himself  (Q.  On  the  other  hand,  if  an  agent,  having 
received  his  principal's  money  with  directions  to  pay  it  to 
A.,  inadvertently  pays  it  to  B.,  the  error  affects  B.'s  title  to 
the  money,  and  the  agent  can  generally  recover  it  (m)* 


(/)  Per  Parke,  B.,  9  M.  &  W.  59 ; 
nee  per  Willes,  J.,  8  a  B.  N.  S.  490; 
2)er  Williams,  J.,  Id.  494. 

(g)  Cf.  Waiter  v.  James,  L.  R. 
6  Ex.  124. 

{h)  See  per  Kelly,  C.B.,  L.  R. 
4  Ex.  ]97. 

(t)  See  per  Parke,  B.,  9  M.  &  W. 
/)8;  per  Bramwell,  B.,  1  H.  &  N. 


215;  per  Williams,  J.,  32  L  J. 
C.  P.  33. 

(*)  Chambers  v.  Aliller,  13  C.  B. 
N.  S.  125  ;  see  also  Pollard  v.  Bank 
of  England,  L.  R.  6  Q.  B.  623. 

{I)  Aiken  v.  Short,  1  H.  &  N.  210. 

(m)  Colonial  Bank  v.  Eaxhange 
Bank,  11  App.  Cas.  84 :  55  L  J. 
P   C.  14. 
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Again,  as  a  rule,  no  liability  to  repay  money  paid  under  Effect  of 
a  mistake  of  fact  arises  until  the  payee  has  notice  of  the  in  ])ayee'8 
mistake,  and  the  notice  must  reach  him  before  an  alteration  ^^  ^^ 
in  his  position  has  rendered  it  unjust  that  he  should  be 
called  upon  to  return  the  money  (^O-     The  fact  that  the 
payee  has  spent  the  money  before  notice  is  not  of   itself 
a  good   answer   to   the    payer's  demand  (o) ;    but    under 
special  circumstances   the   demand  may  be  defeated  b}' 
showing  that   before   notice  the   payee    paid    away    the 
money  without  reasonable  prospect  of  recall ;   for   if,  by 
reason  of  the   relation  between  the  parties,  the  mistake 
vas  a  breach  of  duty  owed  by  payer  to  payee,  and  the 
mistake  was  the  proximate  cause  of  the  payee  parting 
with  the  money,  the  payer  must  bear  the  loss  occasioned 
by   his    breach    of    duty  (j)).      Moreover,    it    is    a    rule 
respecting  bills  of  exchange  which  have  been   paid  upon  Payment  of 
a  signature   afterwards  discovered  to   be  a  forgery,  that    ^^^^^^^ 
the  money,  when  once  paid  to  an  innocent  holder,  is  not 
recoverable    from   him   if    he    receive  no    notice   of  the 
forgery  on  the  day  of  payment :  a  later  notice  finds  him 
with  his  remedy  against  other  parties  to  the  bill  either 
lost  or  impaired  {q). 

It  has  been  stated  (r)  to  be  a  general  rule,  that  ''in  Mistakes  in 
matters  connected  with  the  administration  of  justice,  ^™^  ^^' 
where  a  mistake  is  discovered  before  any  further  step 
is  taken,  the  Court  interferes  to  cure  the  mistake,  taking 
care  that  the  opposite  party  shall  not  be  put  to  any 
expense  in  consequence  of  the  application  to  amend  the 
error."      In    some    cases,    also,   where    at    the   time    of 

[h)  Freeman-Y.  Juries,  L.  R.  4  Ex.  EccUsiastieal  Cammrs,,  6  Q.  B.  D.  234. 

189 ;  see  Coiofiial  Bank  v.  Exchange  ( q)  Cocks  v.  Maatemvan^  9  B.  &  C. 

AwU-,  nipra.  902  ;  88  R.  R,  865  ;  Lwuioii  d-  R.  P, 

{o)  Standish  v.  Boss,  3  Exch.  627,  Bank  v.  Bank  of  Liverpool,  [1896]  1 

584 ;  see  also  NcwaU  t.  Tomlhison,  Q.  B.  7  :  65  L.  J.  Q.  B.  80. 

L  R.  6  C.  P.  405.  (r)  Per  Pollock,  C.B.,  Eviertj  v. 

[p)  SStijringv.  Greenwood,  AB.kC.  WebsUr,   9  Exch.   242,  246,   which 

281 ;  28  R.  B.  264  ;  Deutsche  Ba^ik  y,  well  illuKtrates  the  proposition  in  the 

Bcriro,  73  U  T.  669  ;  see  Dttrrant  v.  text 
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Riile  is  tnie 
alao  in  equit}\ 


applying  to  the  Court,  the  applicant  is  ignorant  of  circam- 
stances  material  to  the  subject-matter  of  his  motion,  he 
may  be  permitted  to  open  the  proceedings  afresh;  for 
instance,  under  very  peculiar  circumstances  the  Court 
re-opened  a  rule  for  a  criminal  information,  it  appearing 
that  the  affidavits  on  which  the  rule  had  been  discharged 
were  false  (8).  And  in  furtherance  of  justice  the  Court 
has  been  known  to  set  aside  a  judgment  by  default,  at 
the  instance  of  a  plaintiff,  on  the  ground  of  a  mistake 
in  the  amount  claimed,  although  that  amount  and  the 
costs  of  the  action  had  been  paid  since  the  judgment  (0. 
Moreover,  if  money  has  been  paid  to  an  officer  of  a 
Court  by  a  mistake,  whether  of  fact  or  of  law,  the  Court 
will  generally  entertain  an  application  for  an  order  for 
its  repayment,  if  feasible  (u). 

In  Courts  of  equity,  as  well  as  of  law,  the  two-fold 
maxim  under  consideration  is  admitted  to  hold  true ;  for, 
on  the  one  hand,  it  is  a  general  rule,  in  accordance  with 
the  maxim  of  the  civil  law,  non  videntur  qui  errant 
conaentire  (j*),  that  equity  will  relieve  where  an  act  has 
been  done,  or  contract  made,  under  a  mistake,  or  igno- 
rance of  a  material  fact  (y) ;  and,  on  the  other  hand,  it  is 
laid  down  as  a  general  proposition,  that  in  Courts  of 
equity  ignorance  of  the  law  shall  not  affect  agreements, 
nor  excuse  from  the  legal  consequences  of  particular 
acts  (z) ;  and  this  proposition  seems  to  be  fully  borne  out 
by  the  authorities  {a) ,  if  by  ignorance  of  the  law  is  meant 


(«)  R.  V.  £ve,  5  A.  &  E.  780  ; 
Bodfield  V.  Paeimoi-e^  Id.  785,  n. 

{t)  Caiman  v.  Keyfioids,  5  £.  &  B. 
801.  See  Hammond  v.  Scofield, 
[1891]  1  Q.  B.  453. 

(w)  Ex.  p,  Simvi07ui8f  16  Q.  B.  D. 
308  ;  lie  Opera  Ld.,  [1891]  2  Ch.  154. 

(x)  D.  60,  17,  116,  §  2. 

(y)  1  Story,  Eq.  Jurisp.,  12th  ed. 
138.  See  ScoU  v.  LiUledale,  8  E.  & 
B.  815 ;  Simmons  v.  Heseltiite,  5  C. 


B.  N.  S.  554,  565. 

If  parties  contract  under  a  mutual 
mistake  and  misapprehension  as  to 
their  relative  and  respective  rights, 
the  agreement  thus  made  is  liable  to 
be  set  aside  in  equity  as  baying  pro* 
ceeded  upon  a  common  mistake; 
Cooper  V.  Phibbs,  L.  R.  2  H.  L.  149, 170. 

(2)  1  Fonbl.  Eq.,  5th  ed.  119,  note. 

(a)  1  Story,  Eq.  Jurisp.,  12th  ed. 
188.     Midland    O.    W.    R,    Co.  v. 
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ignorance  of  some  well-established  rule  of  law,  and  not 
ignorance  of  sach  a  matter  ad  the  true  construction  of  a 
doubtful  grant  (a).  But,  while  a  €ourt  of  equity  will  not, 
in  general,  relieve  against  a  mistake  in  a  contract  which 
was  a  mistake  in  law  and  not  in  fact  (&),  there  are  cases 
in  which  the  Court  does  not  hold  itself  strictly  bound 
by  this  rule,  and  considers  it  has  power  to  relieve 
against  mistakes  in  law  if  there  be  any  equitable  ground 
which  makes  it,  under  the  particular  facts  of  the  case, 
inequitable  that  the  party  benefited  by  the  mistake 
should  retain  the  benefit  (c) ;  and  the  line  between 
mistakes  in  law  and  mistakes  in  fact  is  not  so  sharply 
drawn  in  Courts  of  equity  as  in  Courts  of  common  law  (d). 

The  following  are  instances  where  Courts  of  equity 
have  refused  to  relieve  against  a  mistake  in  law.  A 
deed  of  appointment  under  a  settlement  was  executed 
absolutely,  without  reserving  a  power  of  revocation  which 
the  settlement  authorised ;  this  omission  was  made  through 
a  mistake  in  law,  on  the  supposition  that  the  deed  of 
appointment,  being  a  voluntary  deed,  was  therefore  revo- 
cable; relief  was  refused  by  the  Court  (e).  So,  where  two 
are  jointly  bound  by  a  bond,  and  the  obligee  releases  one, 
supposing,  erroneously,  that  the  other  will  remain  bound,  the 
obligee  will  not  be  relieved  in  equity  upon  the  mere  ground  of 
his  mistake  of  the  law,  for  ignorantia  juris  non  excusat  (/). 

It  is,  however,  well  settled  that  a  Court  of  equity  will 
relieve  against  a  mistake  or  ignorance  of  fact ;  and  in 
several  cases,  which  are  sometimes  cited  as  exceptions  to 
the  general   rule  as  to  ignorantia  juiis,  it  will  be  found 

Johnsmi,  0  H.  L.  Gas.  798,  Ulnstrates  Ingham,  8  Cli.  D.  351,  357  :  46  L. 

thettxt.  J.  Ch.  322. 

(a)  Beawhamp  v.    JFinn,  L.  K.  6  {d)  Daniel  v.  Sinclair,  6  App.  C'as. 

H.  L  284  :  22  W.  R.  198.  181 :  50  L.  J.  P.  C.  50. 

(6)  Midland    G.     W.  JL    Co,    v.  (c)  rForraU    v.   Jacob,   8    Meriv. 

JdknaoH,  6  H.  U  Gas.  798.  256,  271. 

(c)  Slone  V.   Godfrey,  5  D.  M.  &  (/)  Hantian  v.  Cam,  4  Vin.  Abr. 

0.90;  £rp.  Ja9it««,  L.  R.9Ch.  609;  887,  pi.   8;  1   Fonbl.    Eq.,  5th  ed. 

48  L   J.    Bank.    107 ;  Rogtra    ▼.  119,  note. 
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that  there  was  a  mistake  or  a  misrepresentation  of  fact 
Boffieient  to  justify  a  Court  of  equity  in  interfering  to 
give  relief  C^).  In  a  leading  caseC/f),  illustrative  of  this 
remark,  a  freeman  of  the  city  of  London  bequeathed 
£10,000  to  his  daughter  upon  condition  that  she  sboald 
release  her  orphanage  part  together  with  all  her  claim 
to  his  personal  estate  by  virtue  of  the  custom  of 
the  city(i')  or  otherwise.  Upon  her  father's  death,  the 
daughter  accepted  the  legacy,  and  executed  the  release, 
her  brother  having  first  informed  her  that  she  had  it  in 
her  election  either  to  have  an  account  of  her  father's 
personal  estate,  or  to  claim  her  orphanage  part.  U}X)d 
a  bill  afterwards  filed  on  the  daughter's  behalf  against 
the  brother,  who  was  executor  under  the  will,  Lord 
Talbot  expressed  an  opinion  (A)  that  the  release  shoold 
be  set  aside,  and  the  daughter  be  restored  to  her 
orphanage  share,  which  amounted  to  £40,000.  This 
opinion  seems  to  have  rested,  in  part,  on  the  groand 
that  the  daughter  had  not  been  informed  of  the  actual 
amount  to  which  she  would  be  entitled  under  the  custom, 
and  did  not  appear  to  know  that  she  was  entitled  to 
have  an  account  taken  of  her  father's  personal  estate, 
and  that  when  she  should  be  fully  apprised  of  this,  and 
not  till  then,  she  was  to  make  her  election ;  and  it  is  a 
rule  that  a  party  is  always  entitled  to  a  clear  knowledge 
of  the  funds  between  which  he  is  to  elect  before  he  is 
put  to  his  election  (Z).  In  like  manner  it  was  held,  in  & 
case  which  is  frequently  cited  with  reference  to  this  subject, 
that,  where  a  person  agrees  to  give  up  his  claim  to  property 
in  favour  of  another,  such  renunciation  will  not  be  supported 
if,  at  the  time  of  making  it,  he  was  ignorant  of  his  legal 

ig)  The  reader    w  referred    to    1  2  Russ.  k  M.  614  ;  S7  K.  B.  250. 
Story,  £q.  Jarisp.,  12th  ed.,  Chap.  (/)  See  Pulling,  Laws  aud  Custom!^ 

v.,  p.  138,  where  the  cases  are  con-  of  London,  180  el  9eq, 
sidered.  (k)  The  suit  was  coiiiproinlsitl. 

(A)  Pu»fy  V.  Zfesboitvruy  3  P.  Wms.  (/)  3  P.  AVins.  821  {x). 

816.     See  also  McCarthy  v.  DecaU, 
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rights  and  of  the  value  of  the  property  renounced, 
especially  if  the  party  with  whom  he  dealt  possessed,  and 
kept  back  from  him,  better  information  on  the  subject  {m). 
Upon  an  examination,  then,  of  the  cases  which  have 
been  relied  upon  as  exceptions  to  the  general  rule(n) 
observed  by  Courts  of  equity,  some,  as  in  the  instances 
above  mentioned,  may  be  supported  upon  the  ground  that 
the  circumstances  disclosed  an  ignorance  of  fact  as  well 
as  of  law,  and  in  others  there  will  be  found  to  exist  either 
actual  misrepresentation,  undue  influence,  mental  imbecility, 
or  that  sort  of  surprise  which  equity  regards  as  a  just 
foundation  for  relief.  It  is,  indeed,  laid  down  broadly  that, 
if  a  party,  acting  in  ignorance  of  a  plain  and  settled 
principle  of  law,  is  induced  to  give  up  a  portion  of  his 
property  to  another,  under  the  name  of  a  compromise,  a 
Court  of  equity  will  grant  relief ;  and  this  proposition  may 
be  illustrated  by  the  case  of  an  heir-at-law,  who,  knowing 
that  he  is  the  eldest  son,  nevertheless  agrees,  through 
ignorance  of  the  law,  to  divide  undevised  fee- simple  estates 
of  his  ancestor  with  a  younger  brother,  such  an  agreement 
being  one  which  would  be  held  invalid  by  a  Court  of  equity. 
Even  in  so  simple  a  case,  however,  there  may  be  important 
ingredient Sy  independent  of  the  mere  ignorance  of  law,  and 
this  very  ignorance  may  well  give  rise  to  a  presumption 
of  imposition,  weakness,  or  abuse  of  confidence,  which  will 
give  a  title  to  relief ;  at  all  events,  in  cases  similar  to  the 
above,  it  seems  clear  that  the  mistake  of  law  is  not,  per  se, 
the  foundation  of  relief ;  but  is  only  the  medium  of  proof 
by  which  some  other  ground  of  relief  may  be  established, 
and  on  the  whole  it  may  be  safely  affirmed  that  a  mere 

[m)  M*Caithyy.  Vecaix,  2  Knss.  k  Kuss.  &  My.  418,  424,  425  ;  affirmed 

M.  614  ;  87  R.  R.  250  ;  ,Smiih  v.  1  CI.  &  F.  60  ;  36  R.  R.  16  ;  see  S.  C, 

Pinanahe,  3  Mac.  k  Gor.  653  ;  Pane  3  Russ.  565,  where  tlie  facta  are  set 

V.  Fane,  L.  E.  20  l£q.  698.  out  at  length  ;  Marq.  of  BreadaJUbane 

(i»)  Bearing     npoti     the     aabject  v.  Marq.  of  Chandos,  2  My.  k  Cr. 

touched  upon  in  the  text,  see  per  Sir  711 :  4  CI.  &  P.  43. 
J.  Leach,  Cocker  ill  v.  Cholmeley,  1 
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naked  mistake  of  law,  unattended  by  special  circumstances, 

will  furnish  no  ground  for  the  interposition  of  a  Court  of 

equity,  aud  that  the  present  disposition  of  such  a  Court 

is  rather  to  narrow   than    to    enlarge   the   operation  of 

exceptions  to  the  above  rule  (o). 

Mistake  of  As  bearing  on  the  subject  under  consideration,  it  may 

ground  to        be  observed  that  in  cases  where  a  purchaser  seeks  to  avoid 

^^r^w?   specific  performance  of  a  contract  of  purchase,  on  the 

ground  of  a  mistake  of  fact,  he  can  only  do  so  provided 

he  shows  that  the  mistake  was  mutual  to  both  parties ;  or 

that  he  entered  into  the  bargain  under  a  mistake  of  fact 

which,  although   not  contributed  to  by  the  other  party, 

would  inflict  a  hardship  amounting  to  injustice  if  the 

Court  held  him  to  his  bargain  (p) ;  or  where  the  mistake 

was  one  to  which  the  other  party  contributed,  in  other 

words  if  the  party  seeking  relief  was  misled  by  any  act  of 

the  vendor  into  making  the  bargain  (q). 

Criminal  In  criminal  cases  the  maxim  as  to  ignorantiafactieLpf\ie& 

*^®*'  when  a  man,  intending  to  do  a  lawful  act,  does  that  which 

is  unlawful.     In  this  case  there  is  not  that  conjunction 

between  the  deed  and  the  will  which  is  necessary  to  form 

a  criminal  act ;  but,  in  order  that  he  may  stand  excused, 

there  must  be  an  ignorance  or  mistake  of  fact,  and  not 

an  error  in  point  of  law.     If  a  man,  intending  to  kill  a 

burglar  under  circumstances  which  would  justify  him  in 

so  doing,  by  mistake  kills  one  of  his  own  family,  this  is 

no  criminal  act ;  but  if  a  man  thinks  he  has  a  right  to  kill 

an  excommunicated  person  wherever  he  meets  him,  and 

does  so,  this  is  wilful  murder.     For  a  mistake  in  point 

of  law,  which  every  person  of  discretion  not  only  may,  but 

is  bound  and  presumed  to  know,  is,  in  criminal  cases,  no 

(o)  See  1  Story,  £q.  Jurisp.,  12th  {p)  Tamplin  v.  JameSj  15  Cb.  D* 

ed.  181  et  acq, ;  per  Ld.  Cottenham,  215,  221. 

C,  Sicxoart  v.  Stewart,  6  CI.  &  F.  (q)  Goddard  v.  Jeffries^  61  L.  J- 

964 — 971.    See  also  Spence,  Ckaiic.  Ch.  57. 
Juris.  633  el  seq. 
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sort  of  defence  (r).     Igtwrantia  eorum  qtue  quia  scire  tenetur 
non  excnsat  (s). 

Lastly,  every  man  is  presumed  to  be  cognisant  of  the 
statute  law  of  this  realm,  and  to  construe  it  aright ;  and 
ii  an  individual  infringe  it  through  ignorance,  he  must, 
nevertheless,  abide  by  the  consequences  of  his  error :  it  is 
not  competent  to  him,  to  aver,  in  a  Court  of  justice,  that 
he  has  mistaken  the  law,  this  being  a  plea  which  no  Court 
of  justice  is  at  Uberty  to  receive  (t).  Where,  however,  the 
passing  of  a  statute  could  not  have  been  known  to  an 
accused  at  the  time  of  doing  an  act  thereby  rendered 
criminal,  the  Crown  would  probably  think  fit,  in  case  of 
conviction,  to  exercise  its  prerogative  of  mercy  (u). 


Volenti  non   fit  Injuria.     {IVing.   Max,  482.) — Damage 
Buffered  hy  consent  is  not  a  caxise  of  act  ion  {x). 

In  actions  founded  on  tort  the  leave  and  licence  of  the  Consent  bars 
plaintiff  to  do  the  act  complained  of  usually  constitutes  a  "ctiou! 
good  defence  by  reason  of  the  maxim  volenti  non  Jit  injuria  {y) ; 
and,  as  a  rule,  a  man  must  bear  loss  arising  from  acts  to 
which  he  assented  (z).     Thus  it  was  settled  law  that  in  an 
action  of  crim.  con.  the  husband's  consent  to  the  wife's 


(r)  4  Blac.  Com.  27 ;  Doct.  and 
Stud.,  Dial.  ii.  c.  46.  A  plea  of 
ignorance  of  the  law  was  rejected 
in  Lord  Fattx's  oue,  1  Bulstr. 
197.  See  also  Re  Barrofiet,  1  E.  & 
B.  1,  8. 

(«)  Hale,  PI.  Cr.  42.  '*The  law 
is  sdniiDistered  upon  the  principle 
that  every  one  must  be  taken  conclu- 
sirely  to  know  it  without  proof  that 
he  does  know  it ;  "  per  Tindal,  C.J., 
10  a  &  F.  210. 

(0  /VrSirW.  Scott,  TheCfmrloUa, 
1  Dodn.  R.  392  ;  per  Ld.  Hanlwicke, 
MidiUUm  ▼.  Croft,  Stra.  1056  ;  per 
Pollock,  C.B.,  Cooper  v.   SimmotiSt 


7  H.  k  "S.  717 ;  The  Katherina, 
80  L.  J.,  P.M.  &  A.  21. 

(u)  R.  V.  Bailey  J  Russ.  k  Ry.  1 ; 
R,  V.  Eaop,  7  C.  &  P.  456. 

{x)  Damnum  seniire  non  videtur 
qui  $ibi  damnum  dedit,  D.  50,  17, 
204 ;  see  C.  2,  4,  34 :  C.  3,  28,  35. 
See  also  Plowd.  501 :  1  £.  &  E.  148 : 
80  L.  J.  Ch.  769. 

{y)  BuUen  k  Leake,  Prec,  3rd  ed. 
740. 

(s)  4  Bing.  N.  C.  142  (cited  2  Scott, 
N.  R.  257) ;  Yelv.  142  (cited  1  Selden 
(U.S.),  R.  12);  1  Curtis  (U.S.)  R. 
101. 
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adultery  went  in  bar  of  the  action,  whereas  his  improper 
conduct,  not  amounting  to  consent,  only  went  in  reduction 
of  damages  (a) ;  and  this  doctrine  now  applies  to  the 
husband's  claim,  under  20  &  21  Vict.  c.  85,  s.  33,  for 
damages  on  the  ground  of  adultery  with  his  wife  (b).  Upon 
the  same  principle,  a  husband  has  no  right  to  turn  his  wife 
away  on  account  of  her  adultery  at  which  he  connived :  he 
cannot  complain  of  that  to  which  he  was  a  willing  party  (e). 
Nor  is  it  contrary  to  this  principle  that  an  indictment  lies 
for  an  illegal  prize-fight  notwithstanding  the  consent  of  the 
combatants;  for  the  party  complaining  of  the  breach  of 
the  peace  is  the  Grown  (d).  It  has,  indeed,  been  said  that 
even  in  action  for  an  assault  it  is  no  defence  to  allege  that 
the  parties  fought  by  consent,  if  the  fight  was  unlawful(<?); 
but  it  does  not  follow  that  either  of  the  consenting  parties 
to  an  unlawful  fight  can  recover  damages ;  for,  even  if  their 
consent,  being  illegal,  be  a  nullity,  it  may  well  be  that  the 
action  would  be  dismissed  by  reason  of  the  maxim  ex  turpi 
cama  non  oritur  actio  (/*). 

The  maxim  volenti  non  Jit  injuna  has  been  often  cited^ 
and  sometimes  applied,  in  favour  of  defendants  sued  for 
damage  for  personal  injuries ;  for  instance  it  was  so 
applied  against  a  man  who  was  hurt  by  a  spring-gon 
while  he  trespassed  in  a  wood  after  being  warned  by  the 
owner  that  there  were  spring-guns  set  in  it  {g) ;  and  it 
seems  that,  as  a  rule,  the  application  of  the  maxim  is 
justifiable  if    the    plaintiff   received    his    injuries    under 


(a)  Ihiherley  v.  GuHnimj,  4  T.  R. 
651,  657 ;  3  R.  R.  664  ;  sue  the  maxim 
cited,  1  Hag.  Coum.  146  ;  3  Hug^  Ec. 
57  ;  2  Curt.  213  ;  Rob.  Ec.  158. 

{b)  JSirti;ftria  v.  Bernslein,  [1898] 
P.  292,  304 :  63  L.  J.  P.  3 ;  see  also 
82  L.  J.  P.  213:  11  P.  D.  100:  14 
P.  D.  45. 

(c)  jyU»m  V.  Oiossop,  20  Q.  li.  D. 
354,  358:  57  L.  J.  Q.  li.  161. 

(</)  Ilrg.  v.Conrt/,  8  Q.  IJ.  D.  534,  553. 


(<?)  Bnullcr  v.  Vlarle,  BuH.  X.  P. 
16  ;  see  8  Q.  B.  1).  538. 

(/)  Post,  Chap.  IX. 

(r/)  Jlott  V.  /riVitcs  3  li.  &  Aid. 
304  ;  22  R.  R.  400  ;  sec  Jiini  r. 
Holbi-(x»k,  4  Ring.  628 ;  29  Ji.  B. 
657  ;  Jonliii  v.  Crump,  8  M.  &  W. 
782  ;  Banies  v.  JFard,  9  C.  B.  392 ; 
M'oott^ti  V.  Dawkins,  2  C.  B.  N.  S- 
412  ;  Han-ohl  v.  TVainnf,  :i898]  2 
Q.  B.  820:  67  L.  J.  Q.  B.  771. 
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circumstances  leading  necessarily  to  the  inference  that  he 
encountered  the  risk  of  them  freely  and  voluntarily  and  enenlrule. 
with  foil  knowledge  of  the  nature  and  extent  of  the  risk : 
in  other  words,  if  the  real  cause  of  the  plaintiff  runnmg 
the  risk  and  receiving  the  injuries  was  his  own  rash  act(/i). 
Whether  the  maxim  ought  to  he  applied  in  a  particular 
case  is  often  a  question  rather  of  fact  than  law  (t). 

This  question,  we  may  notice,  hardly  arises  unless  the  No  breach 
fftcts  disclose  some  breach  by  the  defendant  of  a  duty  ^  ^^' 
owed  by  him  to  the  plaintiff ;  for  if  the  injuries  arose  out 
of  a  risk  in  respect  of  which  the  defendant  owed  no  duty 
to  the  plaintiff,  or  in  respect  of  which  the  defendant 
fulfilled  such  duty  as  he  owed,  the  action  fails,  whether  or 
not  the  plaintiff  ran  the  risk  voluntarily,  since  the  defendant 
has  done  him  no  wrong  (A).  A  defence  founded  on  the 
maxim  is  akin  to  a  defence  of  contributory  negligence,  with 
which  we  deal  elsewhere  (/). 

It  is  to  be  observed  that  the  leading  word  of  the  maxim  Knowledge. 
is  not  ncientiy  but  volenti:  there  are  degrees  of  knowledge, 
and  even  full  knowledge  that  an  act  is  dangerous  does  not 
necessarily  render  the  act,  if  done,  a  voluntary  act(m). 
For  instance,  if  by  my  misconduct  towards  a  man  he  be 
placed  in  a  situation  which  only  leaves  him  a  choice 
between  perilous  courses,  I  am  liable  for  the  consequences 
of  whichever  course  he  takes :  his  knowledge  of  the  risk 
run  by  his  taking  that  course  is  immaterial  (»).  It  seems 
safe,  however,  to  say  that  where  the  choice  lies  between 
bearing  a  small  temporary  inconvenience  and  escaping  from 
it  by  an   obviously  dangerous   act,   the  maxim  may  be 

(A)  See  Thotniu  v.  Qunriennaine,  (k)  See  ^w  Ld.  Herschell,  Memltery 

18  Q.  B.  D.  685 :  56  I^  J.  Q.  B.  340  ;  v.  O,  W.  R,  Co.,  U  App.  Cas,  192. 

Yarmouth  v.  France,  19  Q.   B.  1).  {I)  See  m&xinif  rc^jwudeat  sajHirior, 

W7 :  57  L.  J.   Q.  B.   7  ;  SmUh  v.  Chap.  IX. 

fio^nr,  [18911  A.  C.  325:  60  L.  J.  (m)  See    18  Q,    B.   D.   696,    j}er 

•83.  Bowen,  L.J.,  who  gives  illustiiitious. 

(0  Per  Liiidley,  L.J.,  19  Q.  B.  D.  (n)  See  ^jcr  M.  Smith,  J.,   L.   R. 

«59.  i  C.  P.  742. 
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applied  if  the  latter  course  be  knowingly  adopted  (o).  On 
the  other  hand,  a  man's  ignorance  of  a  risk  does  not 
necessarily  render  his  act  which  exposes  him  to  the 
risk  involuntary. 

The  following  points  may  be  mentioned  in  connection 
with  the  foregoing  remarks.  If  a  man  enter  premises  as 
a  bare  licensee,  he  runs  at  his  own  peril,  as  a  rule,  any 
risk,  whether  apparent  or  not,  which  arises  out  of  the 
condition  of  the  premises  or  the  business  carried  on 
there  (j^).  But  if  a  man  enter  premises  for  business 
purposes  at  the  express  or  implied  invitation  of  the 
occupier,  it  is,  as  a  rule,  at  the  occupier's  peril  that  the 
man  is  exposed  to  any  unusual  risk  which  so  arises,  unless 
the  risk  be  obvious  or  fully  known  to  him,  or  one  of  which 
he  has  been  clearly  warned  (q).  Wrongdoers  who  endanger 
the  use  of  a  highway  are,  as  a  rule,  responsible  for  injuries 
thereby  caused  to  a  person  using  it  with  some  knowledge 
of  the  danger,  but  doing  no  act  which,  having  regard  to 
that  knowledge,  can  be  considered  unreasonable  (r) ;  and 
the  same  general  rule  obtains  in  favour  of  passengers  at 
railway  stations  («).  Upon  the  true  construction  of  a 
statute,  a  duty  thereby  imposed  upon  one  person  to  pre- 
vent another  from  being  subjected  to  a  ])articular  danger 
may  be  so  imperative  that  little  shoit  of  a  wilful  inten- 
tion to  injury  himself  can  deprive  the  hitter  of  his  remedy 
for  an  injury  resulting  from  the  former's  breach  of  his 
duty  it). 

The  great  controversy  regarding  the  application  of  the 
maxim  has  arisen  in  actions  brought  by  workmen  against 


(o)  Adaiiis  V.  L,  <{?  Y.  R,  Co.f 
L.  R.  4  C.  P.  789 ;  see  Gee  v.  Metr. 
R  Co.,  L.  R.  8  Q.  B.  161. 

(jo)  See  Hounaell  v.  Smith,  7C.  B. 
N.  S.  731  ;  Ganlret  y.  Egerton,  L.  B. 
2  C.  P.  371  ;  Ivay  t.  Hedges,  9 
Q.  B.  D.  80 ;  Jiatclutlor  v.  FarUscur, 
11  Id.  474. 

{q)  See  hufrnnaur  v.  Danics,  L.  R. 


IC.  P.  274:  2  Id.  311. 

(r)  aayards  v.  DdJ^ick,  12  Q.  B. 
439  ;  Lax  v.  Darlinffton,  5  Ex.  D.  28. 

(»)  Osborne  v.  X.  <0  iV.  jy.  It.  Cc^ 
21  Q.  B.  D.  220. 

(0  See  Clarke  v.  Holmes,  7  H.  &N 
937;  Baddtley  v.  GranvilU,  19 
Q.  B.  D.  423. 
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their  employers  (u).  We  shall  deal  with  such  actions 
more  fully  aiider  the  maxim  respondeat  superior.  It  is 
sufficient  to  point  out  here  that  in  its  applicatiou  to 
qaeetioDS  between  employer  and  employed,  the  maxim 
"generally  importa  that  the  workman,  either  expressly  or 
by  implication,  agreed  to  take  upon  himself  the  risks 
attendant  upon  the  particular  work  which  he  was  engaged 
to  perform,  and  from  which  he  has  suffered  injury.  The 
question  which  has  to  be  considered  most  frequently  is 
not  whether  he  voluntarily  and  rashly  exposed  himself  to 
injury,  but  whether  he  agreed  that,  if  injury  should  befall 
him,  the  risk  was  to  be  his  and  not  his  master's.  AVhen 
his  acceptance  or  non-acceptance  of  the  risk  is  left  to 
implication,  the  workman  cannot  reasonably  be  held  to 
have  ondertaken  it,  unless  he  knew  of  its  existence  and 
appreciated  or  had  the  means  of  appreciating  its  danger." 
And  the  mere  fact  of  his  continuing  at  his  work  with  such 
knowledge  and  appreciation  does  not  necessarily  imply  his 
acceptance  of  the  risk.  Whether  it  has  that  effect  or  not 
depends  "  to  a  considerable  extent  upon  the  nature  of  the 
risk,  and  the  workman's  connection  with  it,  as  well  as 
upon  other  considerations  which  must  vary  according  to 
the  circumstances  of  each  case  "  (-r). 

The  maxim  is  sometimes  cited  in  cases  where  a  person  Coutnict» 
cousents  by  the  terms  of  a  binding  contract  to  give  up 
rights  which  he  might  otherwise  assert  (if).  A  railway 
company  usually  owes  a  duty  to  a  passenger  to  take 
reasonable  care  of  him,  but  he  cannot  demand  such  care 
il  he  expressly  agree  in  consideration  of  a  free  pass  to 
travel  at  his  own  risk  (z).  The  powers  of  a  railway 
company  to  escape  by  contract  from  liability  for  damage 
done  to  goods  by  the  company's  default  are  somewhat 

(x)  Se«piiticnlarlf  thecuMciteil,  (a)  Ct.  the  maxim,  iiutdia  el  am- 

ihU,  p.  2ia,  n.  (k),  vntio  vincunl  legem,  poat. 

(*)  Ptr  Ld.  Watson,  [1891]  A.  C.  (i)  MeCaxdey  v.  Fumea  R.   Co. 

SSi.    Sec  JVaiiaaa  v.  BirmiMjham,  L.  R.  3  Q.  B.  57. 
*-,  Co.,  [1869]  2  Q.  B.  388. 
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abridged  by  the  Railway  and  Canal  Traffic  Acts  (a),  bat  a 
special  contract,  not  vitiated  by  those  Acts,  for  the  carriage 
of  goods  at  a  lower  rate  at  the  owner's  risk  deprives  him  of 
the  usual  right  to  have  the  goods  carried  safely  (b). 

Again,  where  a  local  Act  gave  to  any  person  aggrieved 
by  orders  of  commissioners  a  right  of  appeal  against  the 
orders,  the  maxim  was  applied  to  defeat  an  appeal  of  a 
person  who  had  concurred  in  a  resolution  pursuant  to 
which  the  order  he  appealed  from  was  made  (c). 

An  important  application  of  the  maxim  is  to  the  ease  of 
a  person  seeking  to  recover  money  which  he  has  paid,  bat 
which  was  not  legally  due  from  him.  The  general  rule  is 
that  a  person  who  has  paid  money  which  he  was  not  under 
legal  obligation  to  pay  cannot  recover  it  if  he  paid  it  volun- 
tarily and  with  full  knowledge  of  the  facts  (rf).  For  example, 
he  cannot  maintain  an  action  to  recover  money  so  paid  by 
him  in  discharge  of  a  debt  which  was  barred  by  the  Statute 
of  Limitations  (e),  or  of  a  debt  which  was  void  by  reason  of 
his  infancy  (J),  In  these  instances  it  may  be  said  that  he 
was  under  a  moral,  though  not  a  legal,  duty  to  pay,  and 
the  rule  promotes  natural  justice.  But  the  rule  extends  to 
cases  in  which  there  was  no  moral  consideration  for  the 
payment.  Thus,  if  the  occupying  tenant  of  lands,  after 
discharging  the  property  tax  assessed  thereon,  omits  to 
make  the  authorised  deduction  out  of  his  next  payment 
of  rent,  he  cannot,  in  the  absence  of  an  express  agree- 
ment ((f)  y  recover  from  his  landlord  the  sum  which  he 
might  have  deducted  :  it  is  a  voluntary  payment  (ft).    This 


(a)  See,  for  instance,  Dickson  v. 
O.  iV.  i2.  Co.,  18  Q.  B.  D.  176. 

(b)  O,  W.  H  Co,  V.  McCarUiy,  12 
App.  Cas.  218  ;  ace  further,  1  Sni. 
L.  C,  10th  ed.  210—218. 

(c)  Ilarnip  v.  Bayley,  0  £.  &  B. 
^24. 

(rf)  Renifry  v.  BiUUr,  E.  B.  k  E. 
387,  897  (as  to  which  case,  see 
Lo7ufoih    Foundert^  Ass.   v.    Clarke, 


20  Q.  B.  D.  576). 

(e)  Per  JA.  Mansfield,  Bhe  ?. 
Diekason,  1  T.  R  287  ;  per  De  Grey, 
C.J.,  Farmer  v.  Arundel,  2  W.  BL 
825. 

if)  Valenihiiy.  Candli,2i(^.  B.  1). 
166:  59  L.  J.  Q.  B.  74. 

{g)  Lamh  v,  Bretcst^sr,  i  Q.  B.  D. 
607. 

(A)  Cumming    v.    Bedborough,  15 
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case  is  closely  allied  to  several  which  have  been  already 
mentianed  under  the  maxim  ignorantia  legis  non  excnsat  (i). 

A  payment  of  money  which  is  not  due  is  not,  however,  Payments 
necessarily  voluntary  by  reason  that  it  is  made  with  full  compulsion* 
Imowledge  of  the  facts.  It  is  not  voluntary  if  it  be  made 
upon  the  unjust  demand  of  a  person  who,  abusing  the 
advantages  his  position  gives  him,  wrongfully  refuses  a 
man  his  legal  rights  except  upon  the  condition  that  the 
demand  be  complied  with.  A  pawnbroker  refuses  to  return 
goods  pledged  to  him  unless  he  be  paid  more  than  he  has 
the  right  to  claim :  the  party  entitled  to  redeem,  having 
tendered  the  lesser  sum  actually  due  0)>  &i^d  having  been 
then  forced  to  pay  the  larger  sum  wrongfully  demanded, 
can  recover  the  excess  he  paid  for  the  purpose  of  getting 
back  the  goods  :  the  maxim  volenti  non  Jit  injmia  does  not 
apply  (A).  The  like  law  holds  where  goods  are  wrongfully 
detained  under  an  unfounded  claim  of  lien  (Z) :  where  rail- 
way companies  refuse  to  carry  goods  which  they  are  bound 
to  carry,  or  to  deliver  goods  after  carriage,  until  they  be 
paid  more  than  they  are  entitled  to  charge  (?;0  :  where  a 
landowner,  having  distrained  cattle  damage  feasant  and 
pat  them  into  his  private  pound,  extorts,  as  the  price  of 
their  restoration,  an  exorbitant  sum  for  the  damage  done  (n) : 
where  a  mortgagee  exacts  more  than  is  due  to  him  by  a 
threat  that  unless  it  be  paid  he  will  sell  the  mortgaged 
premises  [o) :  and  generally  wherever  money  is  paid  under 
pressure  of  an  untenable  demand  made  colore  officii  (j^).    In 

M.  4    W.   438 ;   Denby    v.   Moore,  M.  &  Gr.  253  ;  Parker  v.  Bristol  ct- 

1  B.  t  Aid.  128  ;  18  R.  B.  444.  E,  JL  Co.,  6  Exch.  702 ;  Z.  «fe  JVl 
(0  Ante,  p.  208.  JF.  R,  Co,  v.  Everahed,  3  App.  Cas. 
ij)  See  Aaltmole  v.    WainwrigJU,  1029   (as  to  wliich  case  see  [1892] 

2  Q.  B.  845  ;  Parker  v.    Brisfol  dt      2  Q.  B.  229). 

-K  Jl  Co,,  6  Exch.  702.  in)  Green  v.  DwkeU,  11  Q.  B.  1). 

{k)   AsOey  v.   Beyiwlda,   2    Stra.  27.5  :  62  L.  J.  Q.  B.  436. 

915.  (o)  Close  V.   Phipps,  7  M.  &  Gr. 

(/)  British  Empire  Co.  v.  SomeSf  686  ;  Eraser  v.  Pendlehu,ry,  31  L.  J. 

8   H.    L.    Cas.    888 ;    Tammco    v.  C.  P.  1. 

Simpson,  L.  B,  1  C.  P.  363.  (;>)  Steele  v.    WUliams,  8   Exch. 

(«)  Parker  v.    O.    W.  R.  Co.,  1  625  ;  TraJiemcy.  Gardner,  6  £.  &  B. 
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these  and  the  like  cases  (q)  the  proper  course  is  to  payiirhat 
is  unjustly  demanded  under  a  protest  showing  that  there  is 
no  intention  to  give  up  the  right  (r) ;  and  the  general  rule 
is  that,  though,  in  order  to  avoid  a  contract  by  reason  of 
duress,  it  must  be  duress  of  a  man's  person,  not  of  his 
goods  («),  yet  where  money  is  paid  simply  to  obtain  pos- 
session of  goods  wrongfully  obtained,  it  may  be  recovered, 
for  the  payment  is  not  voluntary  (f). 

The  cases  show  that  where  a  person  acting,  or  purporting 
to  act,  as  agent  for  another  compels  the  payment  of  money 
on  an  illegal  ground,  he  may  be  sued  for  the  money,  though 
he  has  already  paid  it  over  to  his  principal,  unless  it  was 
expressly  paid  to  him  for  his  principal's  use :  he  is  respon- 
sible for  his  own  illegal  act  {it).  But  it  is  otherwise  where 
an  agent  has  merely  received  money  for  his  principal 
and  paid  it  to  him  without  notice  that  it  was  wrongfully 
obtained  (v). 

The  question  under  what  circumstances  money  paid  under 
an  illegal  contract  can  be  recovered  will  be  discussed  here- 
after, under  the  maxim  in  ]mri  delicto  potior  est  conditio 
possidentis  {x) ;  but  we  may  point  out  that  the  position  of 
the  parties  to  the  contract  may  be  such  that  neither  that 
maxim  nor  the  maxim  volenti  non  Jit  injuria  should  be 
applied  to  defeat  the  recovery  of  money  paid  under  it  (y). 

Again,  the  general  rule  is  that  money  paid  under  the 
pressure  of  legal  process  cannot  be  recovered,  and  this  rule 


913  ;  Hooper  v.  Rreler,  56  L.  J.  Q.  B. 
457  ;  see  Slater  v.  Burnley ^  69  L.  T, 
636. 

(</)  See,  for  an  instance  of  payment 
of  a  bill  to  save  credit,  Kendal  r. 
Wood,  L.  R.  6  Ex.  243. 

(r)  See  per  Tindal,  C.J.,  Valpy  v. 
Maiiley,  1  C.  B.  603. 

(«)  HkeaU  v.  Beale,  11  A.  &  £.  983 ; 
see  Wakefield  v.  Netoban,  6  Q.  B. 
276. 

(0  OaUs  Y.  Htidsan,  6  Excli.  346. 


iu)  Snowdan  ▼.  Davis,  1  Taunt 
359 ;  Parker  v.  Bridal  tb  E.  R.  Co., 
and  Steele  v.  WilliainSf  supra. 

(r)  Owen  v.  Cronk,  [1895]  1  Q.  B. 
266  ;  cf.  Bllis  v.  Qoulion,  [1893]  1 
Q.  B.  350. 

{x)  Post,  Chap.  IX. 

{y)  See  Atkinson  v.  Denby,  6  H.  * 
N.  778 :  7  Id.  934  ;  Re  Lembery,  7 
Ch.  D.  650 ;  Jo9ies  v.  Meritrndhshire 
Soe.,  [1892]  1  Ch.  173. 
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usaally  prevents  the  recovery  of  money  paid  to  satisfy  a 
demand,  whether  valid  or  not,  after  legal  proceedings  have 
been  commenced  to  enforce  the  demand  {z) :  it  is  immaterial 
that  the  money  was  paid  under  a  mistake  of  fact  {z),  or  in 
ignorance  of  the  real  facts  (a),  or  with  a  protest  that  the 
money  was  not  due(^).  This  rule,  however,  does  not 
extend  to  cases  in  which  money  has  been  extorted  under 
"colourable  legal  process.*'  A  foreigner,  ignorant  of  our 
language,  was  arrested,  under  a  writ  of  capias,  for  a 
fictitious  debt  of  £'16,200:  to  obtain  his  release  he  paid 
£500,  agreeing  that  it  should  be  ''  a  payment  in  part  of 
the  writ : "  the  writ  was  afterwards  set  aside  for  a  trivial 
irregularity,  and  thereupon  an  action  was  brought  to  recover 
the  £500 :  the  jury  found  that  the  defendant  knew  that  he 
had  no  claim  against  the  plaintiff,  and  upon  this  finding 
it  was  held  that  the  money  was  recoverable  (c).  In  this 
case,  the  arrest,  though  made  under  colour  of  legal  prociBss, 
was  illegal  by  reason  of  the  defendant's  knowledge  that  his 
claim  was  groundless  :  an  action  might  have  been  brought 
against  him  for  damages  for  malicious  arrest  (r/) ;  and  it 
seems  that  money  paid  as  the  price  of  obtaining  release 
from  an  illegal  arrest  is  generally  recoverable,  either  as 
money  had  and  received  or  as  special  damages  for  the 
false  imprisonment,  not  only  if  the  money  was  not  due 
from  the  plaintiff  (e),  but  even  if  he  was  under  a  liability 
to  pay  the  money  or  some  part  of  it  (/) :  a  fortion^  it  is 
recoverable  if  the  arrest  was  not  merely  illegal,  but  malicious, 
and  there  was  no  such  liability.  Where,  however,  a  person 
who  is  in  lawful  custody  pays  money  voluntarily  and  with 

(:)  Moore  v.  Fulhnm  Vestry,  [1895]  Fielding,  16  M.  &  W\  200. 

1  Q.  B.  399  :  64  L.  J.  Q.  H.  226.  (c)  De  Mesiiil  v.   Dakin,  L.  R.  3 

[n)  Uandet  v.  Richardson,  9  Biog.  Q.  B.  18. 

«44 ;  35  E.  K.  650.  (/)  Clark  v.  fFoods,  2  Exch.  395  ; 

(t)  Broicn  t.   McKxnally,  1   Esp.  Norton  v.  Mojuklon,  43  W.  R.  350  ; 

279.  see  also  PUt  v.  Coomes,  2  A.  &  £. 

(c)  De  Cadaral  v.  Collins,  4  A.  &  £.  459.     The  maxim  nemo  commodum 

858.  capcre  potest  de  injuria  stia  propria 

{d)  See  the.jadgnient  in  Daniels  v.  seems  applicable. 

L.M.  15 
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full  knoTs^Iedge  of  the  facts  as  the  price  of  his  release,  he 
cannot  recover  it  back(^). 

It  is  important  here  to  notice  the  binding  effect,  as  between 
the  parties  thereto,  of  a  judgment,  valid  on  the  face  of  it, 
so  long  as  the  judgment  stands.  To  avoid  a  seizure  under 
an  execution  for  i>100,  issued  upon  a  judgment  signed 
against  him  for  that  sum,  a  man  pays  the  sum  in  full; 
while  the  judgment  or  the  writ  of  execution  stands,  be 
cannot,  except  in  a  proceeding  to  set  it  aside  (A),  allege 
that  the  judgment  was  signed,  or  the  execution  issued, 
maliciously  and  without  probable  cause,  for  a  sum  which 
(by  reason,  for  instance,  of  what  he  had  previously  paid), 
exceeded  what  was  really  due  (t) .  The  general  rule  is  that  no 
action  for  malicious  prosecution  lies  until  the  result  of  the 
prosecution  has  shown  that  there  was  no  ground  for  it  (A-). 

The  authorities  already  cited,  however,  sufficiently  estab- 
lish the  position,  that  money  paid  under  compulsion  of 
fraudulent  legal  process,  which  has  been  set  aside,  or  of 
wrongful  pressure  exercised  upon  the  party  paying  it,  can 
generally  be  recovered  back ;  and  it  only  remains  to  add, 
that,  (i  fortioH,  money  is  recoverable  which  was  paid,  and 
that  an  instrument  may  be  avoided  which  was  executed, 
under  threats  of  personal  violence,  duress,  or  illegal  restraint 
of  liberty  (/) ;  and  this  is  in  strict  accordance  with  the  maxims 
laid  down  by  Lord  Bacon :  non  videtur  consensum  reHmdsse 
si  quia  ex  prcescHpto  minantu  aliquid  imviutavit  (m),  and 
corporalis  injiina  no7i  recipit  astimationem  defuturo  {n). 

It  is  worthy  of  observation  that  the  maxim  volenti  nan  Jit 
injtiria  does  not  deprive  even  an  intentional  wrong-doer  of 


{g)  Vincr  v.  Hawkins^  9  Exch.  266. 

(A)  See  JrijaU  v.  Pahiier,  [1899] 
2Q.  B.  106;  cf.  10  Q.  B.  168. 

(i)  Iluffer  V.  Allen,  L.  R.  2  Ex. 
15;  Dc  Medina  v.  Grove,  10  Q.  B. 
152,  172. 

(it)  Meti'opolitan  Bank  v.  Poohy, 
10  App.  Cas.  210,  216. 

(0  As    to   what   may   constitnte 


duress,  see  per  Ld.  Cranworth,  Bcyst 
v.  Rossborough,  6  H.  L.  Cas.  45; 
Gumming  v.  Ince^  11  Q.  B.  112; 
Powell  v.  Hoyland,  6  Exch.  67; 
Edward  y.  Trevdlxck,  4  E.  &  B.  59. 

{m)  Bac.  Max.,  reg.  22.  NU  ooh- 
sensui  tarn  eontrarium  est  quam  vif 
atqiu  ^nettu,  D.  50,  17,  116. 

(n)  Bac.  Max.,  reg.  6. 
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the  benefit  of  a  law  framed  on  grounds  of  public  policy. 
Thus,  a  person  who  intentionally  trespasses  on  horseback 
may  be  sued  in  trespass,  but  the  horse  cannot,  while  it  is 
being  ridden,  be  distrained  damage  feasant,  the  reason 
being  that  its  seizure  would  probably  provoke  a  breach 
of  the  peace  (o). 


KULLUS  COMMODUM  GAPERE    POTEST  DB  INJURIA  SUA   PROPRIA. 

(Co.  Liu.  148  6.) — No  man  can  take  advantage  of  his 
oicn  wrong. 

It  is  a  maxim  of  law,  recognised  and  established,  that  no  Rule  stated, 
man  shall  take  advantage  of  his  own  wrong  (p) ;  and  this 
maxim,  which  is  based  on  elementary  principles,  is  fully 
recognised  in  Courts  of  law  and  of  equity,  and,  indeed, 
admits  of  illustration  from  every  branch  of  legal  procedure. 
The  reasonableness  of  the  rule  being  manifest,  we  proceed 
at  once  to  show  its  application  by  reference  to  decided  cases ; 
and,  in  the  first  place,  we  may  observe  that  a  man  shall 
not  take  advantage  of  his  own  wrong  to  gain  the  favourable 
interpretation  of  the  law  (5) :  fnistra  legia  avxilium  qnarit 
qui  in  legem  committit  (?•) ;  wherefore,  A.  shall  not  have  an  Examples, 
action  of  trespass  against  £.,  who  lawfully  enters  to  abate 
a  nuisance  caused  by  A.'s  wrongful  act  («) ;  nor  shall  an 
executor  de  son  tort  obtain  that  assistance  which  the  law 


(0)  F{M  V.  Adames,  12  A.  &  K 
649 ;  Storey  y,  Bi)lnn9(m,  6  T.  R.  138  ; 
3  B.  R.  137  ;  Bundi  v.  Ke^minffton, 
1  Q.  B.  679  ;  cf.  Sunbolf  ▼.  Al/(yrd,  8 
V.  k  W.  248  ;  Gaylard  y.  Morris, 
S  Ezch.  695. 

(p)  Per  Ld.  Abinger,  Findon  v. 
Parirr,  11  M.  ft  W.  680.  Daly  v. 
Thumptcn^  10  Id.  309;  Malins  y. 
Freeman,  4  Bing.  N.  C.  395,  399; 
^Best,  J.,  I>oe  r.  Baneks,  4  B.  & 
Aid.  409 ;  23  R.  R.  318  ;  Co.  Litt 
I  48  b ;  Jenk.  Cent.  209 ;  2  iDst.  713  ; 


D.  50,  17,  134,  §  1. 

It  "is  contrary  to  all  legal  prin- 
ciple" that  "the  plaiiitiff  can  take 
advantage  of  hia  own  wrong ; "  per 
Willes,  J.,  Ames  v.  Waterloo,  L.  R. 
5  C.  P.  55.  See  also  Dean  of  Christ- 
church  V.  Ihtke  of  Btiekinghum,  17 
C.  B.  N.  S.  891. 

iq)  1  Hale,  P.  C.  482. 

(r)  2  Hale,  P.  C.  886. 

is)  Dodd.  220,  221.     See  Perry  v. 
Fitzhowe,  8  Q.  B.  757. 
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Construction 
of  contracts. 


Laudlord  and 
tenant. 


aflfords  to  a  rightful  executor  (t).  So  if  A.,  on  whose  goods 
a  distress  has  been  levied,  by  his  own  misconduct  prevent 
the  distress  from  being  realised,  A.  cannot  complain  of  a 
second  distress  as  unlawful  (u).  So  B.,  into  whose  field 
cattle  have  strayed  through  defect  of  fences  which  he  was 
bound  to  repair,  cannot  distrain  such  cattle  damage  feasant 
in  another  field,  into  which  they  have  got  by  breaking  through 
a  hedge  which  he  had  kept  in  good  repair,  because  B.'s 
negligence  was  causa  sine  qua  non  of  the  mischief  (x).  So  if 
a  man  be  bound  to  appear  on  a  certain  day,  and  before  that 
day  the  obligee  put  him  in  prison,  the  bond  is  void  (y). 

It  is  contrary  to  justice  that  a  party  should  avoid  his  own 
contract  by  his  own  wrong.  Accordingly,  "  in  a  long  series 
of  decisions  the  Courts  have  construed  clauses  of  forfeiture 
in  leases,  declaring  in  terms,  however  clear  and  strong, 
that  they  shall  be  void  on  breach  of  conditions  by  the 
lessees,  to  mean  that  they  shall  be  voidable  only  at  the 
option  of  the  lessors.  The  same  rule  of  construction  has 
been  applied  to  other  contracts,  where  a  party  bound  by 
a  condition  has  Bought  to  take  advantage  of  his  own  breach 
of  it  to  annul  the  contract ; "  and  it  is  applicable  even  where 
the  legislature  has  imposed  the  condition,  unless  the  scope 
and  purpose  of  the  enactment  be  so  opposed  to  the  rule 
that  it  ought  not  to  prevail  (z). 

The  following  instances  also  serve  further  to  illustrate 
the  same  general  principle.  If  tenant  for  years  fell  timber- 
trees,  they  will  belong  to  the  lessor ;  for  the  tenant  cannot, 
by  his  own  wrongful  act,  acquire  a  greater  property  in 
them  than  he  would  otherwise  have  had  (a).  Where  the 
lessee  is  evicted  by  title  paramount  from  part  of  the  lands 
demised,  he  will  have  to  pay  a  rateable  proportion  for  the 


(t)  See  Carmichael  v.  CarmicJiael, 
2  PhiU.  101  ;  PauU  v.  Simpson,  9 
Q.  B.  365. 

in)  Lee  v.  Cooke,  8  H.  &  N.  203. 

(a;)  Singleton  v.  Williamson,  7 
H.  k  N.  410. 


(y)  Noy,  Max.,  9th  ed.,  p.  45; 
arg.  Williams  v.  Gray,  9  C.  B.  787. 

(z)  Davenport  v.  The  Queen,  3  App. 
Cas.  128,  129.  See  the  aathorities 
there  cited. 

{a)  Wing.  Max.,  p.  574. 
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remainder  (b) ;  whereas  if  he  be  evicted  from  part  of  the 
lands  by  hia  landlord,  no  apportionment,  but  a  suspension 
of  the  whole  rent,  takes  place,  except  where  the  king  is 
landlord;  and  there  is  no  suspension,  if  the  eviction  has 
followed  upon  the  lessee's  own  wrongful  act,  as  for  a  for- 
feiture, but  an  apportionment  only  (c).  And  it  is  a  well- 
known  rule,  that  a  lessor  or  grantor  cannot  dispute,  with 
his  lessee  or  grantee,  his  own  title  to  the  land  which  he 
has  assumed  to  demise  or  convey  {d).  Nor  can  a  grantor 
derogate  from  his  own  grant  (e). 

It  is  moreover  a  sound  principle  that  he  who  prevents  a  Default  in 
thing  from  being  done  shall  not  avail  himself  of  the  non-  ^oontoictf 
performance  he  has  occasioned.  If  the  absence  of  an 
insurance  by  the  landlord  be  a  condition  of  the  tenant's 
liability  to  insure,  the  landlord  cannot  charge  the  tenant 
with  a  default  occasioned  by  his  own  untrue  representation 
that  he  himself  has  insured  (/).  Where  a  doctor  has 
bought  a  practice  on  the  terms  of  his  paying  to  the  vendor 
a  share  of  the  earnings  to  be  made  therein  during  the  next 
four  years,  he  cannot  rely  upon  the  absence  of  any  such 
earnings,  if  that  be  due  to  his  wilful  abandonment  of  the 
business,  and  if  it  be  an  implied  term  of  the  contract  that 
he  should  carry  it  on  (</). 

An  insurance  company  agreed  with  A.  that  he  and  B. 
should  be  their  joint  agents  at  Glasgow,  and  that  if  they 
should  displace  B.  from  the  agency  they  would  pay  A.  a 
certain  sum ;  they  subsequently  sold  their  business,  and  it 

{h)  Smith  V.  Malings,  Cro.  Jac.  160.  tion    applicable    to    grants    by  the 

See  Mayer  of  Poole  v.    Whitt,   15  Crown,  see-^.-(?.  v.-Sire/wwifospito/, 

M.  t  W.  671  ;  Selby  v.  Broume,  7  17   Beav.  366  ;  22   L.   J.   Ch.  816 ; 

Q.  B.  632.  and     between    private    individnaU, 

(e)  Walker's    case,    3    Rep.    22 ;  Booth  v.  Aleock,  L.  B.  8  Cli.  App. 

Wing.  Max.,  p.  569.     See  Boodle  v.  663  :  42  L.  J.  Ch.    657  ;  Taylor  v. 

Campbell,  8  Scott,  N.  R.  104.  Corjwration  of  St.  Helens,  6  Ch.  D. 

(d)  Judgm.,  Doe  v.  H(ynie,  3  Q.  B.  264  :  48  L.  J.  Ch.  867. 
766;   cited  per    Alderaon,    B.,    16  (/)  See  Judgm.,  Doe  v.  Gladwin, 

M.  k  W.  676.  6  Q.  B.  968. 

(«)  2  Shepp.  Tonchst  by  Preston,  {g)  M'liUyre  v.  Belcher,  14  C.  B. 

286.    As  to  the  canons  of  construe-  N.  S.  654. 
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was  held  that  by  bo  doing  they  displaced  B.  within  the 
meaning  of  the  agreement  (h).  If  a  mannfactarer  bsB 
agreed  with  a  peraon  to  employ  him  as  sole  agent  for  the 
°<>ie  of  his  goods  for  a  definite  period  and  at  a  fixed  com- 
asion,  his  wilful  abandonment  of  his  business  is  no  eicnse 
the  Don-falfilment  of  his  agreement  (i).  But,  to  bind 
I  manufacturer  to  continue  his  business,  he  must  agree 
employ  the  agent  therein  either  expressly  or  by  neceesary 
plication  from  the  terme  actually  expressed  (A:). 
^gain,  where  a  creditor  refuses  a  tender  sufficient  in 
ount,  and  duly  made,  he  cannot  afterwards,  for  purposes 
oppression  or  extortion,  avail  himself  of  such  refusal ; 
,  although  the  debtor  still  remains  liable  to  pay  when- 
!r  required  so  to  do,  yet  the  tender  operates  in  bar  of 
f  claim  for  damages  and  interest  for  not  paying  or  for 
laining  the  debt,  and  also  of  the  costs  of  an  action 
>nght  to  recover  the  demand  (/)■ 

According  to  the  same  principle,  if  articles  of  unequal 
lue  are  mixed  together,  producing  an  article  of  a  different 
iue  from  that  of  either  separately,  and,  through  the  fanlt 
the  person  mixing  them,  the  other  party  cannot  tell  what - 
B  the  original  value  of  his  property,  he  must  have  the 
,ole(jfO.  "At  law,"  said  Lord  Redesdale,  in  Bond  v. 
tpkins  (h),  "  fraud  destroys  rights — if  I  mix  my  com  with 
other's  be  tabes  all  (o) ;  but  if  I  induce  another  to  mix 
I  com  with  mine,  I  cannot  then  insist  on  having  the 
lole,  the  law  in  that  case  does  not  give  me  his  com." 

K)  Slirliiig  v.  ilaUlaitd.  5  B.  tt  8.  ColaiU  v.  Jfccwt.  2  C«iup.,  N.  P.  C 

),  853  ;  see  33  Ch.  D.  603,  S04.  675 ;  Ifarde  v.  E<jre,  2  Bulstr.  S23. 
i)  TnmfT    v.    Ooldtmilh,   [1881]  (»)  1  Soho.  *  Lefr.  433. 

I.  B.  544 :  60  L.  J.  Q.  B.  247.  (o)  In    Aldridge    v.    Johrum,    1 

t)  SJioda  V.  FoTinaod,  1  App.  Cna.  E.  &  B.  889,  Ld.  C«mpbell  obsen™, 

;    Uamlyii  v.    Wood,   [18B1]  2  "  Whare  the  owner  of  such  «nidM  m 

B.  488  :  60  L.  J.  Q.  B.  734.  oil  or  viim  mixet  tlicm  with  similar 

Vj  See  ptr  Williams,  J.,  Smith  v.  articlea  belonging  to  uiotker,  that  it 

wners,  5  C.  B.  N.  S.  636.  a  wrongful   act   b;  the    owdot   for 

rii)  Per    Ld.    Eldon,    LujiUm  v.  which  be  is  puDisbed  by  losing  his 

iJfc.lfiVes.  1*2;  lOR.  R,94.  See  property." 
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80,  where  the  plaintiff,  pretending  title  to  hay  standing  on 
defendant's  land,  mixed  some  of  his  own  with  it,  it  was 
held  that  the  defendant  thereby  became  entitled  to  the 
h&y(/)).  A  malting  agent  represented  to  his  principals 
that  some  barley  which  he  had  upon  his  premises  had  been 
bought  by  him  for  them,  and  thereby  induced  them  to 
make  him  payments  to  cover  the  price  of  the  barley ;  as 
a  matter  of  fact,  only  part  of  the  barley  had  been  bought 
by  him  for  his  principals,  but  he  had  mixed  it  with  his 
own  so  that  the  two  portions  could  not  be  separately 
distinguished;  the  agent  having  become  bankrupt,  his 
trustee  claimed  to  hold  the  whole  of  the  barley  against 
the  principals  on  the  ground  that  the  part  bought  for  them 
conld  not  be  identified,  but  it  was  held  that  he  was  not 
80  entitled,  as  no  man  can  take  advantage  of  his  own 
wrong  (<7). 

By  the  mixture  of  bales  of  cotton  on  board  ship,  and 
their  becoming  undistinguishable  by  reason  of  the  action 
of  the  sea,  and  without  the  fault  of  their  respective  owners, 
these  parties  become  tenants  in  common  of  the  cotton  in 
proportion  of  their  respective  interests;  but  such  a  result 
follows  only  in  those  cases  where,  after  the  adoption  of  all 
reas(Hiable  means  to  identify  or  separate  the  goods,  it  has 
been  found  impracticable  to  do  so  (r). 

Again,  where^  a  party  was  sued  by  a  wrong  name,  and  Wrong  name, 
suffered  judgment  to  go  against  him,  without  attemptiug  to 
rectify  the  mistake,  he  could  not  afterwards,  in  an  action 
against  the  sheriff  for  false  imprisonment,  complain  of  an 
execution  issued  against  him  by  that  name  (s) ;  and,  if 
any  instrument  is  executed  under  an  assumed  name,  the 
party  so  executing  it  is  bound  thereby  in  the  same  manner 

ip)  Pophain,  38,  pi.  2.  («)  Fisher  v.  Magiuiy,  6  Scott,  N. 

{q)  Harris  t.  Tnanan,  7  Q.  B.  D.  R.  588  ;  Morgan  v.  Bridges,  1  B.  k 

3i0:  9  Id.  964  :  51  L.  J.  Q.  B.  338.  Aid.  647.    See  De  Mesiiil  v.  Dahiiiy 

(r)  Spetux  V.  Union  Marine  Ins,  L.  R.  3  Q.  B.  18  ;  Kelly  w,  Lavn'encef 

G9.,  L  R.  3  C.  P.  427.     See  JFebsUr  3  H.  &  C.  1. 
T.  Power,  L.  R.  2  P.  C.  69. 
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as  if  he  had  executed  it  in  his  true  name  (t).  '^  So,  if  a 
man,  having  an  opportunity  of  seeing  what  he  is  served 
with,  wilfully  abstains  from  looking  at  it,  that  is  virtually 
a  personal  service  "  (u) ;  and,  where  one  of  the  litigating 
parties  takes  a  step  after  having  notice  that  a  rule  has 
been  obtained  to  set  aside  the  proceedings,  he  does  so  in 
his  own  wrong,  and  the  step  so  taken  will  be  set  aside  (x). 
Trespass  ^  wrong>doer  ought  not  to  be  permitted  to  make  a  profit 

to  land.  Q^^  q{  jjjg  Q^jj  YTTong  (y) ;  and  therefore  if  a  person  for 

his  own  purposes  uses  another's  land,  as  by  tipping  thereon 
refuse  from  a  colliery,  without  the  landowner's  leave,  he 
ought  to  pay  compensation  for  such  user,  and  the  measure 
of  damages  is  not  merely  the  diminution  in  value  of  the 
land(^). 
Intention.  No  man  is  allowed  to  take  advantage  of  his  own  wrong; 

far  less  of  his  wrong  intention  which  is  not  expressed  (a). 
Nothing  can  be  better  settled  than  this,  that  ''where  a 
man  does  an  act  which  may  be  rightfully  performed,  he 
cannot  say  that  that  act  was  intentionally  and  in  fact  done 
wrongly.  A  man  who  has  a  right  of  entry  cannot  say  he 
committed  a  trespass  in  entering.  A  man  who  sells  the 
goods  of  another  as  agent  for  the  owner  cannot  prevent  the 
owner  from  adopting  the  sale,  and  deny  that  he  acted  as 
agent  for  the  owner.  It  runs  throughout  our  law,  and  we 
are  familiar  with  numerous  instances  in  the  law  of  real 
property.  A  man  who  grants  a  lease  believing  he  has 
sufficient  estate  to  grant  it,  although  it  turns  out  that  he 
has  not,  but  has  a  power  which  enables  him  to  grant  it, 
is  not  allowed  to  say  he  did  not  grant  it  under  the  power. 
Wherever  it  can  be  done  rightfully,  he  is  not  allowed  to 

(0  13  Peters  (U.S.),  R.  428.     See  (y)  Per  Ld.  Hatherley,  L.  R.  6  Ch. 

JiidgDi.,  rnwrwiaav.Xafo?',  IIA.&E.  761;  ;w  Chitty,  J.,    [1896]  1  Ch. 

594—595.  899. 

(k)  Per  Tindal,  C.J.,  Entei^son  v.  (?)  WhUwIiamy.Westmin^er.l'^^t 

Brown,  8  Scott,  N.  R.  222.  Co.,  [1896]  2  Ch.  538. 

{x)  Per  PoUock,  C.B.,   Tilimj  v.  (a)  Per  Willes,  J.,  14  C.  B.  N.  S. 

Hodgson  18  M.  &  W.  638.  653. 
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say,  against  the  person  entitled  to  the  property  or  the  right, 
that  be  has  done  it  wrongfully  "  (6). 
The  foregoing  examples  have  been  selected,  in  order  to  a  party 

,  cannot  take 

show  how  the  rule,  which  they  serve  to  illustrate,  has  been  advantage 
applied  to  promote  justice,  in  various  and  dissimilar  circum-  JvauS*^^^ 
stances.  The  maxim  under  review  applies  also  with  peculiar 
force  to  that  extensive  class  of  cases  in  which  fraud  has 
been  committed  by  one  party  to  a  transaction,  and  is  relied 
upon  as  a  defence  by  the  other.  We  do  not  propose  to 
consider  how  formerly  a  Court  of  equity  dealt  with  fraud 
or  interfered  to  give  relief  from  it :  but  we  may  state  the 
principle  upon  which  that  Court  invariably  acted,  namely 
—that  the  author  of  wrong,  who  has  put  a  person  in  a 
position  in  which  he  had  no  right  to  put  him,  shall  not 
take  advantage  of  his  own  illegal  act,  or,  in  other  words, 
shall  not  avail  himself  of  his  own  wrong  (r). 

In  a  leading  case  on  the  subject  of  fraud  (ef),  the  facts  Twyne's  case. 
were  that  A.  owed  B.  400/.,  and  also  owed  C.  200Z. ;  C. 
brought  an  action  of  debt  against  A.,  and,  pending  the 
writ,  A.,  being  possessed  of  chattels  of  the  value  of  800Z., 
in  secret  made  a  general  deed  of  gift  of  all  his  chattels,  real 
and  personal,  to  B.,  in  satisfaction  of  his  debt,  but  never- 
theless remained  in  possession  of  the  chattels,  some  of 
which  he  sold ;  he  also  shore  the  sheep,  and  marked  them 
with  his  own  mark.  Afterwards  C.  obtained  judgment, 
and  issued  a ./?.  fa.  against  A.,  and  the  question  arose, 
whether  the  gift  was  fraudulent  and  of  no  effect  by  virtue 
of  13  Eliz.  c.  5.     It  was   determined,  for  the  following 


(5)  Per  Jessel,  M.R.,  Be  Hallett's 
StUUe,  18  Ch.  D.  727. 

(c)  Per  Ld.  Gottenham,  Hawkins 
▼.  iM,  4  My.  &  Or.  281. 

(<0  Twyne^s  case,  3  Rep.  80  (witli 
vhkh  cf.  Btans  y.  Jones,  8  H.  &  C. 
428j;  Graham  v.  Furber,  14  C.  B. 
410,  418 ;  Tarleion  v.  Liddell,  17 
Q.  B.  890;  Fermor*s  ease  (8  Rep. 
77),  is  also  a  leading  caso  to  show 


that  the  Courts  will  iiot  sustain  or 
sanction  a  fraudulent  transaction.  In 
that  ca.se  it  was  held,  that  a  fine 
fraudulently  levied  by  lessee  for  years 
should  not  bar  the  lessor;  and  see 
the  law  on  this  subject  stated  by 
Tindal,  C.J.,  in  Davies  v.  Lowndes, 
6  Ring.  N.  C.  172.  See  also  JFood 
V.  DixU,  7  Q.  B.  892. 
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reasons,  thatr  the  gift  was  fraudulent  within  the  statute :— 1, 
it  had  the  signs  and  marks  of  fraud,  because  it  was  general, 
without  excepting  the  wearing-apparel,  or  other  necessaries 
of  the  donor ;  and  it  is  commonly  said,  that  dvlosus  vevsatur 
in  generalihuB  {e) — a  person  intending  to  deceive  deals  in 
general  terms ;  a  maxim,  we  may  observe,  which  has  been 
adopted  from  the  civil  law,  and  has  been  frequently  cited 
in  our  Courts  (/) ;  2,  the  donor  continued  in  possession 
and  used  the  goods  as  his  own,  and  by  reason  thereof 
traded  with  others,  and  defrauded  them  ((/) ;  8,  the  gift  was 
made  in  secret,  and  dona  clandestina  sunt  semper  sii^piciosa  (h) 
— clandestine  gifts  are  always  open  to  suspicion ;  4,  it  was 
made  pending  the  writ;  5,  there  was  a  trust  between  the 
parties,  for  the  donor  possessed  the  goods  and  used  them 
as  his  own,  and  fraud  is  always  clad  with  a  trust,  and  a 
trust  is  the  cover  of  fraud ;  and  6,  the  deed  stated  that  the 
gift  was  made  honestly,  truly,  and  bond  fide^  and  clausuUe 
inconsneUe  semper  inducunt  siispicionem :  unusual  clauses 
excite  suspicion. 

In  the  foregoing  case,  it  will  be  observed  that  the 
transaction  was  invalidated  on  the  ground  of  fraud,  accord- 
ing to  the  principle,  that  a  wrongful  or  fraudulent  act 
shall  not  be  allowed  to  conduce  to  the  advantage  of  the 
party  who  committed  it;  nul  prendra  advantage  de  son 
toH  demesne  (i). 
Estoppel  The  doctrine  of  estoppel  in  pais,  which  has  often  been 

tnpais.  applied,  is  obviously  referable  to  the  principle  set  forth  in 

the  maxim  before  us,  and  has  been  defined  as  follows.    If 

(c)  Wing.  Max.  686 ;  2  Rep.  84 ;  R.  R.    485.     See  this  subject  con- 

2    Bulstr.    226  ;    1    Roll    R.    157  ;  sidered  in  the  Note  to  Tttryfu*s  case, 

Moor,  821 ;  Mace  v.  Camvid,  Lolft,  1  Smith,  L.  C.  10th  ed.,  1. 

782.  W  Noy,  Max.,  9th  ed.,  p.  152; 

(/)    AiuhUrarcUr    Presbytery   v.  IxUimer  v.  Batson,  4  B.  &  G.  652; 

Earl  of  Kiniwull,  6  CI  &  F.  698,  per  Ld.   EUenborough,   Leonard  v. 

699  ;  SjMOt's  case,  6  Rep.  58.  Baker,  1  M.  &  S.  253. 

to)  ated  y<?r  Ld.  Mansfield,  rForw-  (t)  2  Inst.    718;    Branch,    Max., 

Icyy,  Dcmaitos,  1  Burr.  482  ;  ilartin-  5th  ed.,  p.  141. 
dale  V.   Booth,  3  B.  &  Ad.  498 ;  37 
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s  man,  by  his  words  or  conduct,  wilfully  endeavours  to 
eanse  another  to  believe  in  a  certain  state  of  things  which 
the  first  knows  to  be  false,  and  if  the  second  believes  in 
finch  state  of  things  and  acts  upon  his  belief,  he  who 
Jmowingly  made  the  false  statement  is  estopped  from 
averring  afterwards  that  such  a  state  of  things  did  not 
exist  at  the  time :  again,  if  a  man,  either  in  express  terms 
or  by  conduct,  makes  a  representation  to  another  of  the 
existence  of  a  certain  state  of  facts  which  he  intends  to  be 
acted  upon  in  a  certain  way,  and  it  be  acted  upon  in  that 
way,  in  the  belief  of  the  existence  of  such  a  state  of  facts, 
to  the  damage  of  him  who  so  believes  and  acts,  the  first 
is  estopped  from  denying  the  existence  of  such  a  state  of 
facts:  and  thirdly,  if  a  man,  whatever  his  real  meaning 
may  be,  so  conducts  himself  that  a  reasonable  man  would 
take  his  conduct  to  mean  a  certain  representation  of  facts, 
and  that  it  was  a  true  representation,  and  that  the  latter 
was  intended  to  act  upon  it  in  a  particular  way,  and  he, 
with  such  belief,  does  act  in  that  way  to  his  damage,  the 
first  is  estopped  from  denying  that  the  facts  were  as 
represented  (A). 

It  has,  in  accordance  with  the  principle  of  estoppel  in 
paif,  been  laid  down  that  if  a  stranger  begins  to  build  on 
land  supposing  it  to  be  his  own,  and  the  real  owner,  per- 
ceiving his  mistake,  abstains  from  setting  him  right,  and 
leaves  him  to  persevere  in  his  error,  the  real  owner  will 
not  afterwards  be  allowed  to  assert  his  title  to  the  land 
so  as  to  deprive  the  stranger  of  the  buildings  erected 
by  him  (Z). 

The  cases  illustrative  of  the  doctrine  of  estoppel  in  pais 
are  numerous,  and  reference  here  can  only  be  made  to 
a  few  of  the  feading  authorities.     In  Pickard  v.  Sears  (m), 

{k)  Carr  v.   L.  A  N,  W.  R.  Co,,  6  A.  &  E.  469. 

L.  R.  10  C.  P.  807 :  44  L.  J.  C.  P.  (/)  Ramaden   v.   Dyson,   L.   R.    1 

IW  ;  M'Kmde  v.  BrUiah  Lhuni  Co,,  H.  L.  129. 

6  App.  Cas.  82 ;  Pickard  v.  Sears,  (wi)  6  A.  &  E.  469. 
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which  was  an  action  of  trover,  the  goods  in  question  were 
seized,  while  in  the  actual  possession  of  a  third  party, 
under  an  execution  against  him,  and  were  sold  to  the 
defendant;  no  claim  was  made  by  the  plaintiff  after  the 
seizure,  and  he  consulted  with  the  execution  creditor  as 
to  the  disposal  of  the  goods,  without  mentioning  his  own 
claim,  after  he  knew  of  the  seizure  and  of  the  intention 
to  sell:  it  was  held  that  a  jury  might  properly  infer  from 
the  plaintiff's  conduct  that  he  had  authorised  the  sale  or 
had  in  fact  ceased  to  be  the  owner.  In  Gregg  y.  WeJh  (n), 
it  was  held  that  the  owner  of  goods,  who  stands  by,  and 
voluntarily  allows  another  to  treat  them  as  his  own, 
whereby  a  third  person  is  induced  to  buy  them,  cannot 
recover  them  from  the  buyer.  "  A  party  who  negligently 
or  culpably  stands  by,  and  allows  another  to  contract  on 
the  faith  and  understanding  of  a  fact  which  he  can  contra- 
dict, cannot  afterwards  dispute  that  fact  in  an  action 
against  the  person  whom  he  has  himself  assisted  in 
deceiving." 

The  principle  on  which  such  cases  are  decided  was  well 
explained  in  Freeman  v.  Cooke  (o),  and  the  expression,  in 
Pickard  v.  Sears,  "  where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  the  existence  of  a  certain 
state  of  things,"  was  stated  to  mean,  ''  if  not  that  the  party 
represents  that  to  be  true  which  he  knows  to  be  untrue,  at 
least  that  he  means  his  representation  to  be  acted  upon,  and 
that  it  is  acted  upon  accordingly  ;  and  if,  whatever  a  man's 
real  intention  may  be,  he  so  conducts  himself  that  a  reason- 
able man  would  take  the  representation  to  be  true,  and 
believe  that  it  was  meant  that  he  should  act  upon  it,  and 
did  act  upon  it  as  true,  the  party  making  the  representation 
would  be  equally  precluded  from  contesting  its  truth ;  and 

(m)  10  A.  &  E.  90,  98.     Sec  Doe  v.  Miles  v.  MellwraUh,  8  App.  Cas.  120, 

Owres,   10  Q.  B.  486 ;  Nickelh  v.  where  the  above  statenieut  of  the 

AtherstoM,  lU.  944,  949.  law  was  approved  by  Ld.  Blackbuni. 

(o)  2  Exch.   664,   663—664 ;   see 
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conduct  by  negligence  or  omission,  where  there  is  a  duty 
cast  upon  a  person  by  usage  of  trade  or  otherwise  to  disclose 
the  truth,  may  often  have  the  same  effect.  As,  for  instance, 
a  retiring  partner  omitting  to  inform  his  customers  of  the 
fact  in  the  usual  mode,  that  the  continuing  partners  were 
no  longer  authorised  to  act  as  his  agents,  is  bound  by  all 
contracts  made  by  them  with  third  persons,  on  the  faith  of 
their  being  so  authorised.  ...  In  truth,  in  most  cases 
to  which  the  doctrine  in  Pickard  v.  Sears  is  to  be  applied, 
the  representation  is  such  as  to  amount  to  the  contract  or 
licence  of  the  party  making  it "  (p). 

An  important  limitation  to  the  doctrine  of  estoppel  in 
pais  was  laid  down  by  the  House  of  Lords  in  Jorden  v. 
Money  {q)^  namely,  that  there  must  be  a  misrepresentation 
of  existing  facts,  and  not  of  a  mere  intention  ;  this  distinc- 
tion, which  is  now  well  recognised  (r),  is  illustrated  by 
Williams  v.  Stern  (s).  There  a  loan  repayable  by  instal- 
ments was  secured  by  a  bill  of  sale  over  the  debtor's  goods. 
An  instalment  having  fallen  due,  the  debtor  asked  for  time, 
and  the  creditor  gave  him  a  week ;  yet  he  seized  the  goods 
only  three  days  later.  It  was  held  he  had  a  right  to  seize 
them,  as  his  promise  to  wait  was  not  a  misstatement  of  an 
existing  fact,  nor  was  it  founded  on  any  consideration  to 
make  it  binding  («). 

Furthermore,  a  person  who  has  expressly  made  a  verbal  Ailegans 
representation,  on  the  faith  of  which  another  has  acted,  ^^^^  ^^ 
shall  not  afterwards  be  allowed  to  contradict  his  former  ^^^i^^^^* 
statement,  in  order  to  profit  by  that  conduct  which  it  has 
induced  (0-     Whenever  an  attempt  is  made  in  the  course  of 

{p)  See   per    lA.   Chelroaford,   6  106,  121—122. 

H.  L.  C&s.  656.     See  also  in  illus-  {q)  5  H.  L.  Cas.  185. 

tration  of  the  text,  Martipi  t.  Gray,  (r)  See  Bank  of  Louisiana  v.  First 

14  C.  B.   N.   S.    824 ;  SUphen$  v.  Nat.  Bank  of  New  Orleam,  L.  R.  6 

Reynolds,  5  H.  &  N.   513 ;  Oumcy  H.  L.  352 :  43  L.  J.  Ch.  269. 

V.  Etans^  3  Id.   122 ;   Summers  v.  («)  5  Q.  B.  D.  409. 

^Woiwow,  7  £.  Ac  B.  879 ;  BamazoUi  (()  Trickctt  v.  Tomlitisoii,  13  C.  B. 

▼.  Baimny,   7  C.    B.    N.   S.    867 ;  N.  S.  663. 
CatttUaHi  V.  TJumjfMn,  13  C.  B.  N.  S. 
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le^iral  proceedings  to  Tiolate  this  principle,  the  law  replies  in 
the  words  of  a  maxim  which  we  have  already  cited  (u), 
alUyan*  contraria  non  ett  audUnduM^  and,  by  applying  the 
doctrine  of  estoppel  therein  contained,  prevents  the  unjust 
consequences  which  woold  otherwise  ensue  (x).  We  may, 
therefore,  lay  it  down  as  a  general  mle,  applicable  alike  in 
law  and  equity,  that  a  party  shall  not  entitle  himself  to 
substantiate  a  claim,  or  to  enforce  a  defence,  by  reason  of 
acts  or  misrepresentations  which  proceeded  from  himself, 
or  were  adopted  or  acquiesced  in  by  him  after  full  knowledge 
of  their  nature  and  quality  (y) :  and  further,  that  where 
misrepresentations  have  been  made  by  one  of  two  litigating 
parties,  in  his  dealings  with  the  other,  a  Court  of  law  will 
either  decline  to  interfere,  or  will  so  adjust  the  equities 
between  them,  as  to  prevent  an  undue  benefit  from  accra- 
ing  to  that  party  who  is  unfairly  endeavouring  to  take 
advantage  of  his  own  wrong  (z). 

If,  therefore,  the  acceptor  of  a  bill  of  exchange  at  the 
time  of  acceptance  knew  the  payee  to  be  a  fictitious  person, 
he  shall  not  take  advantage  of  his  own  fraud ;  but  a  bond 
fide  holder  may  recover  against  him  on  the  bill,  treating  it 
as  payable  to  bearer  {a) :  and,  generally,  a  person  will  not 
be  allowed  as  plaintiff  in  a  Court  of  law  to  rescind  his  own 


(m)  AiUf,  p.  132,    See  also  Cannam 
V.  Fannrr,  3  Exch.  698  ;  Hallifax  v. 
LyU,  Id.  446  ;  FairhurstY.  Lira-pool 
Adflphi  Loan  Assoeiation,  9  Exch. 
422  ;  Standish  v.  Jioss,  8  Exch.  527 
Freeman  v.  Stfggall,  14  Q.  B.  202 
Afortjan  v.  Cotwhrnan,  14  C.  B.  100 
Dunston  v.  Paterson,  2  C.  B.  N.  S. 

495. 

(ar)  Price  v.  Carter,  7  Q.  B.  888  ; 
Jteg.  y.  Mayor  of  Sajidwich,  10  Q.  B. 
563,  571  ;  Banks  v.  Netcton,  11  Q.  B. 
340 ;  Pclch  v.  Lyon,  9  Q.  B.  147, 
and  cases  there  cited  ;  BraiUiwaUe  v. 
Gardiner,  8  Q.  B.  473.  See  Dresser 
V.  Bosanquet,  4  B.  &  S.  460,  486. 


(y)  risers  V.  Pa-e,  8  CL  k  F.  562. 

(z)  See  Harrison  v.  Buseoe,  15 
M.  k  W.  231,  where  an  unintentional 
misrepresentation  was  made  in  giving 
notice  of  the  dishonour  of  a  hill; 
Rayner  v.  GroU,  Id.  859,  where  an 
agent  represented  himself  as  prin- 
cii^l  (citing  BickerUm  v.  Burrell, 
6  M.  k  S.  888) ;  HumbU  v,  HunUr, 
12  Q.  B.  310 ;  Schmaltz  ▼.  Avery,  16 
Q.  B.  655 ;  Cox  v.  Hubbard,  4  C.  B. 
317,  819 ;  Cooke  v.  Wilson,  1  C.  B. 
N.  S.  153. 

(a)  OOson  y.  Minet,  I  H.  Bla.  569 ; 
1  R.  R.  754;  see  45  &  46  Vict  c.  61, 
s.  7  (3). 
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act,  on  the  ground  that  sach  act  was  a  fraud  on  another 
person,  whether  the  party  seeking  to  do  this  has  sued  in 
his  own  name  or  jointly  with  such  other  person  (i). 

Further,  we  may  remark  that  the  maxim  which  precludes  Further 
a  man  from  taking  advantage  of  his  own  wrong  is,  in 
principle,  closely  allied  to  the  maxim,  ex  dolo  vialo  non 
oritur  actio,  which  is  likewise  of  general  application,  and 
will  be  treated  of  hereafter  in  the  Chapter  upon  Contracts. 
The  latter  maxim  is,  indeed,  included  in  that  above  noticed ; 
for  it  is  clear,  that  since  a  man  cannot  be  permitted  to  take 
advantage  of  his  own  wrong,  he  will  not  be  allowed  to 
found  a  claim  upon  his  own  iniquity :  7iemo  ex  proprio  dolo 
consequitur  actionem  ;  and,  as  before  observed,  frustra  legis 
auxilimn  qn^erit  qui  in  legem  covimittit  (c). 

Nevertheless,  the  principal  maxim  under  our  notice,  and  Princiiml 
likewise  the  kindred  rule,  fraus  et  dolus  nemini  patrocinari  qualified. 
dthent  {d),  are  sometimes  qualified  in  operation  by  the 
maxim  cited  at  a  former  page  {e) :  quod  fieri  non  debet 
factum  valet  (/).  "  Fraud  renders  any  transaction  voidable 
at  the  election  of  the  party  defrauded ;  and  if,  when  it  is 
avoided,  nothing  has  occurred  to  alter  the  position  of 
affairs,  the  rights  and  remedies  of  the  parties  are  the  same 
as  if  it  had  been  void  from  the  beginning;  but  if  any 
alteration  has  taken  place,  their  rights  and  remedies  are 
subject  to  the  effect  of  that  alteration  ''(g).     This  may  be 


(6)  Per  Ld.  Tenterdeii,  Janes  v. 
TaUs,  9  B.  &  C.  538 ;  33  R.  R.  258  ; 
Sparrow  v.  Chiaman,  Id.  241 ;  Wallace 
V.  Keltall,  7  M.  &  W.  264 ;  which 
caan  are  recngnised,  Gordon  v.  Ellis, 
8  Scott,  N.  R.  305  ;  BrandmiY.  SCoU, 
7  E.  t  B.  234  ;  Husband  v.  Davis,  10 
C.  B.  645.  See  HeillnU  v.  Nevill, 
L  R.  4  C.  P.  854. 

(c)  The  following  cases  also  illas- 
trate  the  maxim,  that  a  man  shall 
not  be  permitted  to  take  advantage 
of  his  own  wrong  or  defanlt ;  respect- 
ing  the    right    to    costs,    Pope  v. 


Fleming,  5  Exch.  249  ;  the  enrolment 
of  memorial  of  an  annuity,  Molton  v. 
Camroux,  4  £xch.  17 ;  an  action 
against  the  sheriff  for  an  escape, 
Arden  v.  Goodactx,  11  C.  B.  371,  377. 

{d)  3  Rep.  78  b. 

(«)  Ante,  p.  145. 

(/)  Cited   per    Martin,    B.,   and 
Wilde,  B.,  6  H.  &  N.  787,  792. 

{g)  Per  Blackbnrn,  J.,  10  H.  L. 
Gas.  420 — 421  ;  citing  Clarke  v. 
Dicksm,  E.  B.  &  E.  148 ;  and  Fei-c 
V.  Hill,  15  C.  B.  207. 
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i^:scrk;ai  c  j  Rj^  r.  S^UUn  Co.  (*).  By  the  charter  of 
12:5$  <e«:cipAr:T.  ztjt  vmnkn  and  assistants  were  empowered 
::  titrt  j^a^s.Lci;s  fr^ici  zhe  freemen,  and  to  remove  any  for 
il-^zcfirifitz  .:r  och^r  reascmable  cause,  and  to  make  bye-laws 
f:r  zhic  z'^M  ^^veranijait  of  the  body  in  general  and  its 
c:r«rs.  A  tyie-Iaw  was  made,  ''that  no  person  who  has 
l€c«:cie  ir>«?lTeci«  shall  heteafter  be  admitted  a  member  of 
ibe  c«>art  ci  assissantSw  onless  it  be  pioved  to  the  satisfaction 
of  :he  ct?an  that  snch  poson,  afler  his  insolvency,  has 
ptid  his  engditors  in  fnll.^  D.  being  otherwise  qnalified, 
bai  hein^  izist>lTenl,  was  elected  an  assistant,  and  after 
his  election,  of  which  he  was  not  aware,  but  before  his 
admission,  be  made  to  the  a^nts  of  the  wardens  and 
assistants  a  statement,  fadse  to  his  own  knowledge,  that 
he  was  solvent :  he  was  then  admitted,  and  exercised  the 
office  of  assistant.  The  bye-law  being  adjudged  good,  it  was 
further  held,  that  the  m»«  statement  of  a  falsehood  by  D. 
did  not  nollify  his  election,  and  that  D.  conld  not  be  legally 
removed  from  his  office  by  the  wardens  and  assistants 
without  being  heard  in  his  defence  (i). 

In  H'HT/v'r  V.  Lanf  (A\  which  strikingly  illustrates  the 
role  that  "  no  man  shall  take  advantage  of  his  own  wrong," 
various  instances  were  put  by  Bramwell,  B.  (l),  showing 
that  the  rule  "only  applies  to  the  extent  of  undoing  the 
advantage  gained,  where  that  can  be  done,  and  not  to  the 
extent  of  taking  away  a  right  previously  possessed."  The 
instances  adduced  are  as  follows.  "  If  A.  lends  a  horse  to 
B.,  who  uses  it,  and  puts  it  in  his  stable,  and  A.  comes  for 
it,  and  B.  is  away  and  the  stable  locked,  and  A.  breaks  it 
open  and  takes  his  horse,  he  is  liable  to  an  action  for  the 
trespass  to  the  stable;  and  yet' the  horse  could  not  be  got 
back,  and  so  A.  would  take  advantage  of  his  own  wrong. 

(h)  10  H.  L.  Caa.  404.  Frcston,   and   Chapman  t.  Frestem, 

(i)  See  the  maxim,  Audi  alteram  6  H.  Ac  N.  466,  472,  480,  481. 

jxirtcm,  afdc,  v  ^^'  (/)  6  H.  L.  Cas.  461.    Seealaojicr 

{k)  6  H.  L.  Cas.  443  ;  Oek/ord  v.  Bowen,  L.  J.,  39  Ch.  D.  206. 
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So,  though  a  man  might  be  indicted  at  common  law  for  a 
forcible  entry,  he  could  not  be  turned  out  if  his  title  were 
good.  So,  if  goods  are  bought  on  a  promise  of  cash 
payment,  the  buyer,  on  non-payment,  is  subject  to  an 
action,  but  may  avail  himself  of  a  set-off  and  the  goods 
cannot  be  gotten  back.  So,  if  I  promise  a  man  I  will  sell 
him  more  goods  on  credit  if  he  pays  what  he  already  owes, 
and  he  does  so,  and  I  refuse  to  sell,  I  may  retain  the  money. 
So,  if  I  force  another  from  a  fishing-ground  at  sea,  and 
catch  fish,  the  fish  are  mine.*' 

The  maxim,  moreover,  according  to  the  opinion  of  the 

same  learned  judge,  *'  is  never  applicable  where  the  right  of 

a  third  party  is  to  be  affected.  .  .  .  Can  one  man  by  his 

wrongful  act  to  another  deprive  a  third  of  his  right  against 

that  other  ?  .  .  .  A.  obtains  goods  from  B.  under  a  contract 

of  sale,  procured  by  A.  from  B.  by  fraud.     A.  sells  to  C. ; 

C.  may  retain  the  goods  (m).     Surely  A.  might  recover  the 

price  from  C.  at  which  he  sold  to  him ;  yet  he  would  in  so 

doing  take  advantage  of  his  own  wrong.     So,  if  my  lessee 

covenants  at  the  end  of  his  term  to  deliver  possession  to 

me,  and  in  order  to  do  so  forcibly  evicts  one  to  whom  he 

bad  sub-let  for  a  longer  term,  and  I  take  possession  without 

notice,  surely  I  can  keep  it ;  at  least,  at  the  common  law  I 

could.    So,  if  a  sub-lessee  at  an  excessive  rent  purposely 

omits  to  perform  a  covenant,  the  performance  of  which 

would  be  a  performance  of  the  lessee's  covenant  to  his 

lessor,  and  by  such  non-performance  the  lessee's  covenant 

is  broken,  and  the  first  lessor  enters  and  avoids  the  lease 

and  evicts  the  sub-lessee,  the  sub-lessee  may  defend  himself 

against  a  claim  for  rent  by  his  lessor  {n) ;  yet  there  he 

takes  advantage  of  his  own  wrong,  because  of  the  right  of 

the  third  person.     So,  if  I  sell  goods,  the  property  not  to 

pass  till  payment  or  tender,  and  the  vendee  has  a   week 

in  which  to  pay,  and  during  that  week  I  resell  and  deliver 

(m)  WhiU  V.  Garden,  10  C.  B.  919.      (n)  Logan  v.  Ifall,  4  C.  6.  598. 
Cf.  Lindsay  y.  Oundy,  3  App.  Cas.  459. 

L.M.  16 
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to  a  third  person,  no  action  is  maintainable  against  me 
as  for  a  detention  or  conversion,  bat  only  for  non-delivery ; 
yet  there  I  take  advantage  of  my  own  wrong,  because 
the  right  of  a  third  party  has  accrued"  (o). 

Upon  the  same  principle  of  protecting  the  rights  of  third 
parties  acquired  bondjide  under  a  fraudulent  transaction,  a 
shareholder  in  a  company  who  has  been  induced  to  take 
shares  by  the  fraud  of  the  company  cannot  avoid  the 
contract  and  have  his  name  removed  from  the  register 
after  an  order  for  the  winding-up  of  the  company  has  been 
made,  nor  after  a  petition  for  winding-up  has  been  pre- 
siented  on  which  an  order  is  subsequently  made  (p),  because 
of  the  intervening  rights  of  the  creditors  accruing  under 
the  order. 


Acta  BXTBBiORA  indicant  intebiora  Secreta.  (8  Rqp.  291.)— 

Acts  hidicate  tJie  intention. 

The  Six  The  law,  in  some  cases,  judges  of  a  man's  previoas 

^S^^^"*^       intentions  by  his  subsequent  acts ;  and,  on  this  principle, 

it  was  resolved  in  a  well-known  case,  that,  if  a  man  abase 
an  authority  given  him  by  the  law,  he  becomes  a  trespasser 
,  ah  initio,  but  that  if  he  abuse  an  authority  given  him  by 
the  party,  he  does  not.  The  reason  assigned  for  this  dis- 
tinction is  that,  where  a  general  licence  is  given  by  the 
law,  the  law  judges  by  the  subsequent  act  with  what  intent 
the  original  act  was  done;  but  where  the  party  himself 
gives  a  licence,  he  cannot  for  any  subsequent  cause  punish 
that  which  is  done  by  his  own  licence.  In  the  latter  case, 
therefore,  the  abuse  alone  is  punishable  (q). 

(o)  Per  Bramwell,   B.,   6    H.   L.  See  Jacohitokn  v.  Blake,  6  M.  &  Gr. 

Cas.  461—462.  919  ;  PrUrs  v.   Clarson,  7  Id.  548 ; 

ip)  Oakes  v.   Turqtiand,  L.  R.   2  Webster   v.    WaUs,   11    Q.  B.  311; 

H.    L.    325:  36   L.    J.    C.    P.  949;  North  v.  L.  d- S.  W.  K  Co.,  U  C  B. 

HoutdnxcoHhw.  City  of  Gfasgow  Bank,  N.  S.  132  ;  per  Erie,  J.,  AmberyaU 

5  App.  Cas.  817.  J2.  Co.  v.  Midland  R  Co.,  23  L  J. 

iq)  The  Six  Carpenters'  ease,  8  Rep.  Q.  B.  17,  20  ;  Wing.  Max.,  p.  108. 
290;  1  Smith,  L.  C,  lOtli  ed.   127. 
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For  instance,  the  law  gives  authority  to  a  traveller  to 
enter  a  common  inn  to  seek  refreshment  (r) ;  to  the  owner 
of  land  to  distrain  beasts  thereon  damage  feasant,  to  detain 
them  Tmtil  satisfaction  made  (s) ;  and  to  the  commoner  to 
enter  upon  the  common  to  see  his  cattle.  But,  if  the 
traveller  at  the  inn  commits  a  trespass,  or  if  the  landowner 
after  distraining  works  or  kills  the  distress,  or  if  the  com- 
moner cuts  down  a  tree,  the  law  adjudges  that  he  entered 
or  distrained  for  the  specific  purpose  of  committing  the 
particular  injury,  and  because  the  act  which  demonstrates 
the  intention  is  a  trespass,  he  is  adjudged  a  trespasser 
ab  initio  (t) ;  or,  in  other  words,  the  subsequent  illegality 
shows  that  the  party  contemplated  an  illegality  all  along, 
60  that  the  whole  becomes  a  trespass  (u). 

This  doctrine  bore  hard  upon  landlords  when  distraining  Distress  for 
for  rent,  and  therefore  for  their  relief  the  11  Geo.  2,  c.  19  (x), 
has  provided  that  where  a  distress  is  made  for  rent  justly 
due,  and  an  irregularity  or  unlawful  act  is  afterwards  done, 
the  distress  is  not  to  be  deemed  unlawful,  nor  the  party  dis- 
training a  trespasser  ab  initio,  but  satisfaction  for  the  special 
damage  sustained  (y)  may  be  recovered  by  action  (z)  unless 
tender  of  amends  be  made  before  action  brought.  Like  pro-  or  poor  rate, 
visions  are  contained  in  the  17  Geo.  2,  c.  38,  s.  9,  with  regard 
to  a  distress  for  money  justly  due  for  the  relief  of  the  poor. 

The  11  Geo.  2,  c.  19,  does  not,  it  must  be  observed, 
render  either  the  entry  to  distrain  or  the  distress  legal  if 
the  entry  be  effected  in  an  unlawful  manner  (a).  Nor  does 
it  protect  from  the  doctrine  of  trespass  ab  initio  a  landlord 

(r)  See  Lammd  v.  Richard^  [1897]  Eggiiitm,  7  A.  &  E.  176. 

1  Q.  B.  541 :  66  L.  J.  Q.  B.  315.  {x)  See  ss.  19,  20. 

(«)  See  Layton  v.  Hurry,  8  Q.  B.  (t/)  See  Rogers  v.  Parker,  18  C.  B. 

811  ;  Gtdliver  ▼.  Coatais,  1  C.  B.  788 ;  112  :  25  L.  J.  0.  P.  220  ;  Liuas  v. 

Grten  v.  Diukelt,  11  Q.  B.  D.  275  :  TarleUm,  3  H.  &N.  116  :  27  L.  J.  Ex. 

52  L.  J.  Q.  B.  485.  246. 

(0  8 Rep.  291 ;  Wing.  Max.,  p.  109  ;  (2)  See    JFinterbourne  v.  Morgan, 

OxlofY.  WaUs,  1 T.  R.  12 : 1 R.  R.  133 ;  11  East,  395  ;  10  R.  R.  632. 

Bagshaw  v.  Qmcard,  Cro.  Jac.  147.  (a)  Attack  v.  Bramtoell,  8  B.  &  H. 

(«)  Per  Littledale,   J.,    Smitk  v.  520  ;  32  L.  J.  Q.  B.  146. 

16—2 
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Seizure  of 
serenl 

chattels. 


SheriflTs  and 
gaolers. 


who  distrains  apon  goods  not  die  trainable  by  law  (//).  A 
limit,  however,  has  been  set  to  the  doctrine  itself  in  cases 
where  several  chattels  are  seized ;  for  the  seizure  of  one 
chattel  which  is  seizable  by  law  is  not  rendered  unlawful 
by  the  wrongful  seizure  of  another  chattel ;  and  conse- 
quently a  landlord  who  distrains  upon  goods  some  of  which 
are  distrainable,  but  others  not,  is  a  trespasser  ab  initio 
only  as  regards  the  latter  (e). 

Similarly,  where  several  beasts  are  distrained  damage 
feasant,  the  subsequent  abuse  of  one  does  not  invalidate 
the  seizure  of  the  others  (d).  On  the  other  hand,  both  the 
entry  by  the  lord  of  a  manor  to  seize  a  beast  as  a  heriot, 
and  the  seizure,  are  rendered  unlawful  by  the  wrongful 
seizure  therewith  of  an  additional  beast,  for  to  make  the 
entry  good  it  must  be  good  with  reference  to  the  seizure  (e). 

A  sheriff  who  enters  premises  to  execute  a  WTit  of  ^.  fa. 
becomes  a  trespasser  by  remaining  thereon  for  a  longer 
time  than  is  reasonable  for  that  purpose,  and  the  trespass 
may  be  alleged  as  commencing  when  the  reasonable  time 
expired  (f).  His  delay  to  withdraw,  however,  does  not 
invalidate  his  previous  seizure  of  goods  under  the  writ  ((/), 
nor  does  it  render  him  a  trespasser  ah  initio  (/<).  There 
are  authorities  which  seem  to  support  the  contrary  pro- 
position (i) ;  but  it  seems  that  they  must  be  treated  now 
as  overruled.  A  gaoler  by  detaining  a  prisoner  beyond 
the  time  at  which  he  ought  to  be  discharged  becomes  & 
trespasser  (A),  but  not,  it  appears,  a  trespasser  ab  initio, 
because   it   would    be    unreasonable   to   assume    that  be 


(6)  Hai-vry  v.  Pocoek,  11  M.  &  W. 
740  :  12  L.  J.  Ex.  434. 

(c)  Hai'^ry  v.  Pocock,  sitpra. 

(rf)  Vod  V.  Monger,  6  Mod.  215. 

(c)  Price  V.  Woodhoute,  1  Excb.  559. 

(/)  Playfair  v.  Musgi-ove,  14  M.  & 
W.  239:  15  L.  J.  Ex.  26;  Anh  ▼. 
Dawiiay,  8  Exch.  237 :  22  L.  J.  Ex. 
59  ;  Lee  v.  Dangar,  [1892]  1  Q.  B. 
231 :  2  Id.  337 :  61  L.  J.  Q.  B.  780. 


(flf)  Lee  V.  Dangar,  supra  ;  see  tlso 
Pcrcival  v.  Stamp,  9  Exch.  167 :  2S 
L.  J.  Ex.  25. 

(A)  See  per  Denraan,  J.,  [1892]  1 
Q.  B.  242. 

(i)  Reed  V.  Harrison,  2  W.  BL 
12L8  ;  Aia-enhead  v.  Blades,  5Tannt. 
198. 

(it)  Moaiu  V.  Rase,  L.  R,  4  Q.  B. 
496 :  38  L.  J.  Q.  B.  236. 
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contemplated  that  illegality  when  he  first  received  the 
prisoDer(0.  It  is,  probably,  for  the  like  reason  that  a 
sheriff  does  not  become  a  trespaeaer  ab  initio  by  remaining 
too  long  upon  premises.  For  that  reason  he  does  not 
become  such  by  demanding  fees  to  which  he  is  not  entitled, 
and  also  because  such  demand  is  not  a  trespass  (m). 

The  point  actually  decided  in  the  Si^  Carpenters'  case  Non-feasance. 
vAi  that  trespass  does  not  lie  against  a  guest  at  an  inn  for 
non-payment  of  his  bill,  because  a  mere  non-feasance,  not 
being  a  trespass,  cannot  make  a  man  a  trespasser  ah  initio  (n) . 
The  importance  of  the  doctrine  of  trespass  ah  initio  was  much 
diminished  when  the  old  forms  of  action  were  abolished. 

With  respect  to  the  proposition  that  the  abuse  of  a  Implied 
Ucence  given  by  the  party  does  not  make  a  man  a  "*""*■ 
trespasser  ab  initio,  it  may  be  noticed  that  if  a  person 
wrongfully  take  my  goods  and  place  them  on  his  own  close 
I  may  enter  for  the  purpose  of  recaption  (o),  and  that  the 
reason  given  is  that  I  have  an  implied  licence  from  the 
wrong-doer  (;))■  For  the  like  reason,  if  my  neighbour  has 
wrongfully  placed  his  goods  upon  my  close,  I  may  enter 
his  tor  the  purpose  of  there  depositing  them  for  his  use  (q), 
or  if  his  cattle  have  trespassed  on  to  my  close,  I  may  drive 
tbem  back  on  to  his  (r),  and  in  neither  case  am  I  bound  to 
distrain  damage  feasant.  If  my  horse  has  been  distrained 
and  impounded,  I  may  nevertheless  retake  it  upon  the 
distrainor  removing  it  from  the  pound  and  wrongfully 
working   it  (s) ;    and,   generally,  if  a   trespasser   take   my 

(0  Smiih  T.  E!/!/iHU>a,  7  A.  &  E.  PrUi-uJe  v.  Colfridc,  3  M.  A  W.  483  ; 

le7,  176,  pa-  Uttledale,  J.  Burridge  v.   KichoUlli,   6  H.   k  S. 

(«)  SioTlaxd  V.   Gotta,   6   C.   It.  383:  30  L.  J.  Ex.  145. 

its,  ISB,  per  Bajlej,  J.  ;  se«  aUo  ip)  FcrViAe,  U.,  8  M.  J:  W.  i85  ; 

Lu  T.  hoHgar,  rupra.  Me  per  Littleton,  J.,  V.  B.  6  Ed.  IV, 

M  See  fyedv.  A'tMi,  4  C.  It.  172,  35,  where  the  distiiictioii  U  limwn 

1S7:  17  L.  J.  C.  P.   150  ;  Jaeotsokn  between   a  wrongful    takin;;   and   a 

T.  BiaJx,  6  M.  k  Gr.  919  ;  13  L.  J.  deteutiou  aftei  bailment. 

C.  P.  81  ;  Oanliur  v.   Cumpbdl,   15  (j)  Bea  v.  Sluaard,  2  M.  &  W.  424. 

Johnion  (U.S.),  401.  (r)  TyrHngliam'tccac,  i'Rep.iSh. 

(o)  Viu.  Abr. , "  TresiuiSB  "  (1.  ft.) ;  (i)  SmUh  i.  Wright,  6  H.  t  N.  821. 
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goods  by  force  from  my  actual  possession,  I  may,  after 
demand  and  refusal,  use  force  safficient  to  defend  my  right 
and  to  recoTer  them  (t). 

On  the  other  hand,  the  mere  fact  that  my  goods  are 
apon  my  neighbom-'s  land  does  not  justify  my  entry 
thereon  to  recover  them  (h)  ;  nor  does  the  fact  that  they 
were  placed  there  by  a  trespasser  who  had  wrongfully 
taken  them  from  me  (r) ;  except,  perhaps,  in  cases  where 
he  has  feloniously  stolen  them  (jt),  or  has  taken  them  to 
an  inn,  fair  or  common  (y). 

It  has  been  said  that  if  my  fruit  tree  hang  over  my 
neighbour's  land,  I  may  enter  his  land  to  gather  up  the 
fruit  which  falls  on  to  it  (z) ;  but,  as  I  ought  not  to  permit 
my  tree  to  hang  over  his  land  (a),  this  proposition  may  be 
doubted.  It  has  been  also  said  that  if  my  tree  be  blown 
down  by  the  wind,  I  may  enter  the  land  on  to  which  it 
faJls  to  retake  it  {b) ;  but,  even  if  that  be  true  (e) ,  I  may 
not  enter  my  neighbour's  land  without  leave  to  retake  a 
tree  which  has  fallen  there  through  my  negligence  in 
cutting  it  ((f). 


Res  ipsa  Loquitur  {the  thing  speaks  fm-  itself'). 

The  onus  of  proving  negligence  lies  upon  the  party  who 
alleges  it,  for   ei  qui  ajfirmat^  non  ei  qui  negate  incumlit 

(/)^/miav.iriyys,IlH.L.Ca$.62L  (:)  Vin.  A br.,*' Trespass"  (L.a:6), 

{h)  AuthoHtf  V.    Honry^   8   Bing.  citing  Jjitch, 120,  ;>cr  Doderidge,  J. 

186  :  84  R.  R.  670  ;  see  U'iUiaws  v.  (o)  Lemmon  v.  irehb,  [1895]  A.  C. 

Morris,  8  M.  k  W.  4S8.  1 :  64  L.  J.  Ch.  205. 

(r)  3  Blac.   Coinm,   4,   6,   citing  {b)  Viu.  Abr.,  "  Trespass "  (H.  a, 

Higtjins  v.  Andretces,   2  Roll.  Rep.  2:  11),  citing  Latch,  IZ;  per  CYev, 

55,  208:  2  Roll.  Abr.  564 ;  see  pei-  C.J.,  who  cites  Y.  B.  6  M.  IV.  7; 

Tiniial,  C.J.,  and  Park,  J.,  8  Bing.  Bac.  Abr.,   "TresiMss  "(F.),  citing 

192, 193  ;  and  Com.  Dig.,  "Pleader'*  Bro.  Tresp.  213  (71*.,  for  310,  where 

(3  M.  39),  ciUng  Cro.  Kliz.  246.  the  reference  is  to  Y.  B.  6  Ed.  IV.  7, 

(x)  Ibid.  ;  see  also  Webb  v.  Beavan,  jxr  Choke,  J.). 

6  M.  &  Gr.  1055.    As  to  entering  to  {c)  See  Story,  Bailments,  83  a. 

search  for  stolen  goods,  see  Toplady  {d)  See  the  authorities  cited  suprOj 

V.  Sealetj,  2  Roll.  Abr.  565.  n.  {b) ;  and  8  Bing.  192,  ;>er  Tindal, 

(2^)  3  Blac.  Comm.  5.  C.J. 
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probatio  (e) ;  and,  to  establish  a  case  to  be  left  to  the  jury, 
he  mast  prove  the  negligence  charged  affirmatively,  by 
adducing  reasonable  evidence  of  it  (/).  As  a  rule,  the 
mere  proof  that  an  accident  has  happened,  the  cause  of 
which  is  unknown,  is  not  evidence  of  negligence  (g). 

Under  special  circumstances,  indeed,  the  mere  fact  that 
an  accident  has  happened  may  be  privid  facie  evidence  of 
negligence,  casting  upon  the  party  charged  with  it  the 
onus  of  proving  the  contrary,  for  owing  to  the  nature  of 
the  accident,  res  ipsa  loquitur.  Thus,  where  a  ship  in 
motion  collides  with  a  ship  at  anchor  the  collision  is, 
generally,  pHmd  facie  evidence  of  negligence  in  the  manage- 
ment of  the  former  (/i),  and  where  two  trains  of  the  same 
railway  company  collide,  the  burden  of  proving  that  the 
collision  was  not  due  to  their  servants'  negligence  falls 
upon  the  company  (i).  Similarly,  it  was  held  that  a 
prima  facie  case  of  negligence  was  established  by  evidence 
that  while  the  plainti£f  was  lawfully  passing  under  the 
doorway  of  the  defendants'  premises  a  bag  of  sugar  fell 
npon  him  from  a  crane  fixed  above  the  door  (A:),  or  that 
while  he  was  lawfully  passing  along  a  highway,  he  was 
struck  by  a  brick  falling  from  the  defendants'  railway 
bridge  (Z),  or  by  a  barrel  tumbling  out  of  an  upper  window 
of  their  shop  (ni).  For  where  an  accident  happens  from 
an  inanimate  object,  which  does  not  ordinarily  happen  if 
the  persons  who  have  the  management  of  it  use  proper 
care,  it  may  sometimes  be  inferred,  in  the  absence  of  any 


(«)  IW  Lcl.  HaUbnry,  12  App.  Cas. 

(/)  Per  Curiam,  3  H.  &  C.  601. 

ig)  Per  Bovill,  C.J.,  Simpson  v. 
Loni.  Gen,  Omnilnis  Co,,  L.  K.  8  C.  P. 
890,  $»2 :  42  L.  J.  C.  P.  112. 

(A)  Tke  Anna  Lyle,  11  P.D.  114  : 
55  L  J.  Adni.  62  ;  The  Indus,  12 
P.  D.  46 :  56  L.  J.  Adm.  86. 

(•)  Carjme  ▼.  Z.  B  <t-  S,  C.  K.  Co., 
5  Q.  B.  747 ;  SHuncr  v.  L.  B,  <t-  S. 


C,  B.  Co.,  6  Exch.  787. 

(k)  ScoU  V.  London  Dock  Co.,  3 
H.  &  C.  596  :  34  L.  J.  Ex.  220. 

(/)  Kearney  v.  Z.  B.  <L-  S.  C.  R.  Co., 
L.  R.  5  Q.  B.  411  :  6  Id.  759:40 
L.  J.  Q.  B.  285. 

(m)  Bynui  V.  BoadU,  2  H.  &  C. 
722 ;  see  also  Briggs  v.  Oliver,  4 
H.  &  C.  403  ;  and  per  Ld.  Halsbury, 
[1891]  A.  C.  335. 
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explanation  from  them,  that  it  happened  through  their 
want  of  care  (n). 

The  general  rule,  however,  is  that  where  the  evidence 
adduced  is  equally  consistent  with  the  absence  as  with 
the  existence  of  negligence  in  the  defendant,  the  case 
ought  not  to  be  left  to  the  jury  (o) ;  and  the  maxim,  res 
ipsa  loquitur,  ought  not  to  be  applied  unless  the  facts  proved 
are  more  consistent  with  negligence  in  the  defendant  than 
with  a  mere  accident  ( j>).  It  is  not  enough,  it  has  been 
said,  for  the  plaintiff  to  show  that  he  has  sustained  an 
injury  under  circumstances  which  may  lead  to  a  suspicion 
that  there  may  have  been  negligence  on  the  part  of  the 
defendant,  but  he  must  give  evidence  of  some  specific  act 
of  negligence  (q). 

Accordingly,  where  damage  is  done  by  a  horse  bolting 
in  the  street,  the  bolting  is  not  in  itself  evidence  of 
negligence ;  for  it  is  indisputable  that  a  horse  sometimes 
becomes  unmanageable  from  fright  or  other  cause  without 
want  of  care  or  skill  in  the  person  who  has  charge  of  it  (r). 

Again,  the  maxim  ought  not  to  be  applied  to  evidence 
of  an  unexplained  accident,  if  the  evidence  is  as  consistent 
with  the  cause  of  the  accident  having  been  the  victim's 
own  negligence,  as  with  its  having  been  that  of  the 
defendant.  For  instance,  if  a  railway  company  be  sued 
by  a  widow  under  Lord  Campbell's  Act,  evidence  that  her 
husband's  dead  body  was  found  on  the  lines  near  a  level 
crossing,  having  been  apparently  run  over  by  a  passing 
train,  is  insufficient;  for  it  is  not  to  be  presumed  that 
persons  are  careful  when  crossing  lines ;  nor  is  it  sufficient 
to  give  evidence  of  acts  of  negligence,  if  it  remains  merely 


(?0  8  H.  &  C.  601. 

(o)  CoUon  V.  JVood,  8  C.  B.  N.  S. 
568 :  29  L.  J.  C.  P.  333. 

ip)  Crispy.  Thomas,  63  L.  T.  N.  S. 
756  ;  see  also  Smith  v.  Midi.  R.  Co., 
57  la.  813. 

iq)  Per  Willcs,  J.,  16  C.  B.  N.  S. 


692. 

(r)  Hammaek  v.  WhiU,  11  C.  B. 
N.  S.  588:  31  L.  J.  C.  P.  129; 
Manzoni  v.  Dotiglas,  6  Q.  B.  D.  1^5: 
50  L.  J.  Q.  B.  289  ;  see  also  HobMi 
V.  Mather,  L.  R.  10  Ex.  261:  U 
L.  J.  Kx.  176. 
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conjectural  whether  these  acts  were  the  cause  of  the 
accident  («). 

For  this  reason  the  decision  in  Fenna  v.  Clare  (t)  is 
perhaps  open  to  criticism.  There  the  only  evidence  for 
the  plaintiff,  a  child  of  tender  years,  was  that  she  was 
found  on  the  highway  near  a  spiked  wall,  which  was  a 
nuisance,  with  injuries  consistent  either  with  her  having 
stumbled  against  the  spikes  while  lawfully  using  the  high- 
way, or  with  her  having  wrongfully  climbed  on  to  the 
wall  iy) ;  yet  it  was  held  that  the  case  was  properly  left  to 
the  jury. 

In  conclusion,  it  may  be  observed  that,  in  deciding  in 
any  particular  case  whether  the  maxim,  res  ipsa  loquitur, 
should  be  applied,  the  reported  facts  of  other  cases  are  of 
little  value ;  each  case  must  be  decided  upon  its  own  facts. 


Actus  non  facit  reum  nisi  mens  sit  rea.  (3  Inst.  107.) — 
"  The  intent  and  the  act  must  both  concur  to  constitute 
the  crime.''     (7  T.  R.  514,  j)6T  Lord  Kenyon,  C.J.) 

Two  leading  cases  upon  this  maxim  of  our  criminal  law 
are  Reg.  v.  Prince  (u)  and  Reg.  v.  ToIson{x).  The  points 
actually  decided  in  these  cases  are  mentioned  below,  but 
the  reader  is  advised  to  consult  the  various  judgments 
delivered  therein  upon  the  general  relation  of  mens  rea  to 
crime.  In  the  latter  case  the  above  maxim  was  much 
criticised  by  Stephen,  J.,  but  the  learned  judge  himself 
pointed  out  that  the  full  definition  of  most  crimes  contains 
expressly  or  by  implication  a  proposition  as  to  a  state  of 
mind;   that  the  mental  element  is  often  marked  by  the 

(*)  Wakelin  v.  L.  dt  ^S^.  W,  K.  Co.,  (y)  See,  however,  Harrold  v.  Wat- 

12  App.  Gas.  41 :  56  L.  J.  Q.  B.  25S  ;      ney,   [1898]    2  Q.  B.  320  :  67  L.  J. 


Umith  Y.  S.  £.  Ji.  Co.,  [1806]  1  Q.  B.  771. 
<l  B.  178 :  65  L.  J.  Q.  B.  219.  (w)  L.    B.    2    C.   C.    R.    154 :  44 

(0  [1895]  1  Q.  B.  199 :  64  L.  J.  L.  J.  M.  C.  122. 
<}.  B.  238.  (x)  23  Q.  B.  D.  164 :  58  L.  J.  M.  C.  97. 
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worJ  '*  malkioaslT/'  "  fraadulentiy,"  "  n^ligently,"  or 
'' knowinglY/*  and  that  competent  age,  sanity,  and  some 
degree  of  freedom  from  some  kinds  of  coercion  are  assumed 
to  be  oBsential  to  criminality,  though  not  introduced  into 
the  slatatorr  definitions  of  particular  crimes  (z) ;  while  with 
regard  to  fekmy,  of  which  it  is  said  that  "  it  is  always 
aoeompanied  by  an  evfl  intention  "  ^a),  Hawkins,  J.,  defined 
the  term  "*  felonioosly  '*  as  meaning  "  with  a  mind  bent  on 
doing  wrong,  (h*,  as  it  has  been  sometimes  said,  with  a 
guilty  mmd'lM. 

GflBcnl  ink.        Having  r^ard  to  the  judicial  opinions  expressed  in  the 

above  cited  cases,  and  also  in  later  cases,  some  of  which 
will  be  referred  to  shortly,  it  seems  not  inaccurate  to  say 
that,  as  a  general  rule  of  our  law,  a  guilty  mind  is  an 
essential  ingredient  of  crime,  and  that  this  rule  ought  to  be 
borne  in  mind  in  construing  all  penal  statutes. 

lulimiu-  The  rule,  however,  is  not  inflexible,  and  a  statute  may 

relate  to  such  a  subject-matter  and  may  be  so  framed  as  to 
make  an  act  criminal  whether  or  not  there  has  been  any 
intention  to  break  the  law  or  otherwise  to  do  wrong.  There 
is  a  large  body  of  municipal  law  in  the  present  day  which 
is  so  conceived.  Whether  a  statute  should  be  constinied  in 
that  sense  or  as  subject  to  an  implied  qualification  that 
there  must  be  a  guilty  mind  depends,  not  entirely  upon  its 
language,  but  also  upon  its  subject-matter,  and  the  various 
circumstances  that  make  the  one  construction  or  the  other 
reasonable,  including  the  nature  of  the  punishment  imposed 
for  its  infringement  (c).  As  an  instance  of  an  offence  to 
which  a  guilty  mind  is  not  essential,  it  may  be  mentioned 
that  a  dealer  in  tobacco  is  liable  to  penalties  imder  5  Jb  6 
Yict.  c.  93,  s.  3,  for  having  in  his  possession  adulterated 
tobacco,  although  ignorant  of  the  adulteration  (^0* 

(2)  23  Q.  B.  D.  187.  172—176.   citing    aeveral    cases  in 

(a)  Hawk.  P.  C,  bk.  1,  c.  25,  8.  3  ;  support  of  this  view  of  the  law. 

see  L.  R.  1  C.  C.  R.  289.  (rf)  Bey.  v.  Jroodrmc,  15  M.  k  W. 

{b)  23  Q.  B.  D.  193,  194.  404. 
(c)  See  per  Wills,  J.,  23  Q.  B.  D. 


itans. 
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At  common  law,  an  honest  and  reasonable  belief  in  the  Mistake  or 

Ignorance 

existence  of  circumstances  which,  if  true,  would  make  the  of  fact, 
act  for  which  a  man  is  indicted  an  innocent  act,  is  a  good 
defence,  this  defence  being  embodied  in  the  maxim  under 
consideration  (e).    Accordingly,  where  a  woman  is  indicted 
for  bigamy,  it  is  a  good  defence  that  she  believed  on  reason- 
able grounds  that  her  husband  was  dead  (/),  or,  where  a 
pabhcan  is  charged  with  supplying  liquor  to  a  constable  on 
daty,  that  he  similarly  believed  that  the  constable  was  off 
duty  ((/).    Yet,  there  are  several  classes  of  cases  to  which  the 
doctrine  does  not  apply  (/i),  and  it  has  its  limitations.     It 
has  been  held  that  a  prisoner  charged,  under  24  &  25  Vict, 
c.  100,  s.   25,  with  unlawfully  taking  an  unmarried  girl 
under  the  age  of  sixteen  out  of  the  possession  and  against 
the  will  of  her  father  is  not  to  be  excused  merely  because  he 
believed  that  the  girl  was  over  that  age(i)-     One  of  the 
grounds,  however,   for  that   decision  was   that,   notwith- 
standing such  belief,  the  prisoner  intended  to  do  and  did 
a  wrongful  or  immoral  act,  and  not  an  innocent  act,  when 
betook  the  girl  away  {k).    Moreover,  as  has  been  already 
stated,  it  may  be  proper  to  construe  a  penal  statute  as 
intending  that  ignorance  of  a  material  fact  shall  not  excuse 
the  doing  of  the  act  thereby  prohibited.     Thus,  it  is  an 
offence,  under  B5  &  86  Vict.  c.  94,  s.  18,  for  a  publican  to 
sell  intoxicating  liquor  to  a  person  who  is  in  fact  drunk, 
and  he  acts  in  ignorance  of  that  fact  at  his  peril  (2). 

Again,  as  a  general  rule,  which  is  founded  upon  our  Master  and 
maxim,  a  master  is  not  criminally  responsible  for  acts  done  ^^^^^ 
by  his  servant  without  his  knowledge,  and  the  condition  of 
the  servant's  mind  is  not  to  be  imputed  to  the  master  (//{). 

(e)  Per  Care,  J.,  23  Q.  B.  D.  181.  23  Q.  B.  D.  179—181. 

(/)  Rrg,  V.  ToUoH,  supra.  {I)  Candy  v.  Le  Cocq,  13  Q.  B.  D. 

{g)  Sherras  y.  De  JitUzen,  [1895]  1  207 :  53  L.  J.  M.  C.  125. 

Q.  B.  918:  64  L.  J.  M.  C.  218.  (wi)  Chiafiolm     v.     Doulfati,      22 

(A)  See    the    cases    collccled    by  Q.  B.  D.  736  :  58  L.  J.  Q.  B.  133  ; 

Wright.  J.,  [1895]  1  Q.  B.  921,  922.  Masseyv.  Mornss,  [1894]  2  Q.  B.  412: 

(•)  hetj.  V.  Prince,  auiwa.  63  L.  J.  M.  C.  185. 

[h)  S«fc  }>cr  Wills  nnd  Cave,  JJ., 
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Evidence  of 
intention. 


But  this  rale  is  not  absolate,  for  a  man  may  be  indicted  for 
a  public  nuisance  upon  his  premises  eaosed  by  the  acts  of 
his  servants  without  his  knowledge  in);  and  where  a  penal 
statute  has  been  infringed  by  servants  and  criminal  pro- 
ceedings are  taken  against  the  master,  although  it  lies  upon 
the  prosecutor  to  establish  the  master *&  liability,  yet  the 
question  whether  he  is  liable  turns  necessarily  upon  what  is 
the  true  construction  to  be  placed  npon  the  statute  (o).  And 
in  several  cases  the  statute  has  been  construed  against  the 
master.  For  instance,  a  publican  has  been  held  guilty 
of  the  offence  of  supplying  liquor  to  a  constable  on  duty, 
although  it  was  supplied  without  his  knowledge  by  bis 
servant  (p). 

It  often  happens  that  where  it  is  necessary  to  prove  a 
man's  intention,  evidence  of  overt  acts  is  sufficient,  because 
every  man  is  deemed  prima  facie  to  intend  the  necessary, 
or  even  natural  or  probable  consequences  of  his  acts  {q}. 
Thus,  upon  an  indictment  for  setting  fire  to  a  mill  with 
intent  to  injure  the  occupiers,  it  was  held  that,  as  such 
injury  was  a  necessary  consequence  of  firing  the  mill,  the 
intent  to  injure  might  be  inferred  from  the  act  (r).  So,  in 
order  to  constitute  the  crime  of  murder,  which  is  always 
stated  in  the  indictment  to  be  committed  with  malice  afore- 
thought, it  is  unnecessary  to  show  that  the  prisoner  had  any 
enmity  to  the  deceased ;  nor  is  proof  of  absence  of  ill-will 
any  defence,  when  it  is  proved  that  the  killing  was  intentional, 


(n)  lic\u  V.  StephaiSf  L.  R.  1  Q.  B. 
702  :  85  L.  J.  Q.  H.  251  ;  see  A.-O, 
V.  Tod  Heatlcy,  [1897]  1  Ch.  560: 
66  L.  J.  Ch.  275. 

(o)  Coppeii  V,  Moore  (No.  2),  [1898] 
2  Q.  B.  806,  818 :  67  L.  J.  Q.  B.  689. 

{p)  MuUitis  V.  CoHhit,  L.  R. 
9  g.  B.  292 :  48  L.  J.  M.  C.  67  ; 
with  which  cf.  Netoman  v.  Jmies,  17 
Q.  B.  1).  132  :  65  L.  J.  M.  C.  113. 
Sue  other  iiihtuiiccs  collected  in 
CopiiCii  V.  MojiTy  supra. 


{q)  Per  Lcl.  Campbell,  9  CI.  k  F. 
321 ;  per  Littledale,  J.,  Ji.  v.  i/oore, 
3  B.  &  Ad.  188;  87  R.  R,  383, 
and  Jleg,  v.  Zovett,  9  C.  &  P.  466; 
per  Ld.  £lleiiboix)Ugli,  R.  v.  i)tww, 
3  M.  &  S.  15  ;  15  R,  R,  381  (cited ife'Sf. 
V.  Hicklin,  L.  R,  3  Q.  B.  375) ;  R.  v. 
Marvetj,  2  B.  &  C.  261,  264,  267; 
Itfig.  V.  Martin,  8  Q.  B.  D.  54 ;  Eeg, 
V.  Halliday,  61  L.  T.  N.  S.  701. 

(r)  JL  V.  Farrington,  Russ.  &  By 
207. 
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and  done  withont  justification  or  excusable  cause  («).  And 
it  18,  as  a  general  proposition,  true,  that  if  an  act  manifestly 
unlanfal  and  dangerous  be  done  deliberately,  the  mischievous 
intent  will  be  presumed,  unless  the  contrary  be  shown  (0- 
If  a  man  knowingly  utters  a  forged  instrument  as  a  genuine 
one,  the  intent  to  defraud  the  party  to  whom  he  utters  it  is 
a  necessary  inference  (it). 

Although  drunkenness,  as  a  general  rule,  is  no  excuse  Dninkem 
tor  crime,  yet  it  may  be  a  circumstance  to  be  taken  into 
consideration  where  the  question  is  with  what  intention  an 
act  was  done  ;  for  a  person  may  be  so  drunk  as  to  be 
incapable  of  forming  any  intention  (x).  In  a  case  where  a 
woman  was  charged  with  attempting  to  commit  suicide, 
Jerris,  C.J.,  said :  "  If  the  prisoner  was  so  drunk  as  not  to 
know  what  she  was  al)out,  how  can  you  say  that  she 
intended  to  destroy  heraelt?"  (y). 

In  cases  of  murder  the  degree  of  provocation  which  will  Murder. 
reduce  the  offence  to  manslaughter  and  negative  malice 
aforethought  has  been  elaborately  considered  in  the  authori- 
ties given  below  {z),  and  may  be  briefly  summed  up  thus  : 
"if  the  act  was  done  while  smarting  under  provocation  of 
Buch  a  character  and  so  recent  that  the  prisoner  might 
reasonably  be  considered  at  the  time  not  to  be  master  of  his 
reason,  then  the  crime  is  manslaughter ;  but  if  the  act  was 
done  with  premeditation,  in  a  spirit  of  revenge,  or  under 
Bucb  circumstances  that  he  ought  to  be  considered  master 
of  his  reason  at  the  time  when  the  act  was  done,  then  thi 
crime  is  murder  "  (a). 

It  is  a  rule,  laid  down  by  Lord  Mansfield,  which  has  beei 
said  to  comprise  all  the  principles  of  previous  decisions  upoi 

(»)  Ptr  Best,  J.,  2  B.  &  C.  28S,  (i)  Sitdmim'a  eate,  Fos.  2B2 ;  R.  i 

(I)  1  Kast.  P.  C.  231.  Fitlier,  8  C.  A  P.  182  ;  R.  v.  Walttn 

(«}  R.V.  HilJ,  2  Mood.  C.  C.  30;  I23t.  Tr.  113  ifl.v.rAOTn<if,7C.*r 

8C.  t  P.  274,  817  ;  It.  v.  Kirh-um,  8  C.  *.  P.  116 
(')  l'tTValteiioa,J.,Ileg.y.C'iuK,  .        («)   See   furtlier  oo    tlie    subject 

8  C.  k  P.  54B,  Stephen's  Diffest  of  tlie  Crini.  Lai 

[J)  ne</.  y.  M«ore,  3  C.  »  K.  319.  (1877),  p.  147. 
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the  sul'^ect,  that  so  long  as  an  act  rests  in  bare  intention, 
it  b  not  punishable  by  onr  law ;  bnt  when  an  act  is  done, 
the  lav  judges  not  only  of  the  act  itself,  bat  of  the  intent 
wi;h  which  it  was  done ;  and  if  the  act  be  coupled  with  an 
unlawful  and  malicions  intent,  though  in  itself  the  act  would 
o:herwise  have  been  innoeent,  yet,  the  intent  being  criminal, 
the  act  likewise  becomes  criminal  and  punishable  (h) . 
Attocpc  It  is  accordingly  important  to  distinguish  an  attempt  (c) 

from  a  hare  inteKtion ;  for  the  former  a  man  may  be  made 
answerable ;  but  not  for  the  latter.  The  "  will  is  not  to  be 
taken  for  the  deed,"  unless  there  be  some  external  act  which 
shows  that  pn^jess  has  been  made  in  the  direction  of  it,  or 
towards  maturing  and  effecting  it.  If  there  be  an  attempt, 
if  there  be  something  tangible  and  ostensible  of  which  the 
law  can  take  hold,  which  can  be  alleged  and  proved,  there 
is  nothing  offensive  to  our  ideas  of  justice  in  declaring  it  to 
be  punishable.  Hence,  an  attempt  to  commit  a  felony  is, 
in  many  cases,  a  misdemeanor ;  and  the  general  rule  is,  that 
"  an  attempt  to  commit  a  misdemeanor  is  a  misdemeanor, 
whether  the  offence  Ls  created  by  statute,  or  was  an  offence 
at  common  law  '*  (rf).  Moreover,  under  various  statutes, 
attempts  to  commit  particular  offences  are  indictable  and 
punishable,  and  the  14  &  15  Vict.  c.  100,  s.  9,  enables  a 
jury  to  convict  of  the  attempt  upon  an  indictment  for 
commission  of  the  substantive  offence,  wherever  the  evidence 
suffices  to  establish  the  one  though  not  the  other  (e), 

A.  man  who,  by  an  overt  act,  attempts  to  commit  a 

particular  crime,  but  fails  to  commit  it,  may  be  convicted  of 

the  attempt,  notwithstanding  that  the  failure  was  inevitable. 

'Por  instance,  if  he  put  his  hand  into  another's  pocket, 

(fc)  /?.   V.   Scofield,   cited  2  East,  v.  Checseman,  L.  &  C.  140;  Keg.  r^ 

P.  C.  1028  ;  Dugdale  t.  Reg.,  1  E.  &  Duckicorth,  [1892]  2  Q.  B.  83. 

B.  435,  439.  ((f)  Per  Parke,  B.,  K  y,  Boderid, 

(c)  Which  Dr.  Johnson  defines  to  7  C.  &  P.  795. 

lie  an  "essjiy*' or  "endeavour "to  do  («)  See  lieg.   v.    Haj^good,  L  B- 

iin  act :  Dint,  ad  verb.     See  Reg.  v.  1  C.  C.  221 :  89  L.  J.  M.  C.  83. 
M'Pfurao^i,  Dearal.  &  B.  197;  Reg. 
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intending  to  steal  whatever  he  may  find  in  it,  he  may  be 
convicted  of  the  attempt  to  steal  although  there  was  nothing 
in  the  pocket  (/). 

It  is  worthy  of  remark  that  in  Reg.  v.  Eagleton  (</),  the  Kemoteneus. 
Court,  after  observing  that,  although  **  the  mere  intention 
to  commit  a  misdemeanor  is  not  criminal,  some  act  is 
required  to  make  it  so,"  added,  "  we  do  not  think  that  all 
acts  towards  committing  a  misdemeanor  are  indictable. 
Acts  remotely  leading  towards  the  commission  of  the 
offence  are  not  to  be  considered  as  attempts  to  commit  it, 
but  acts  immediately  connected  with  it  are."  The  doctrine 
of  "remoteness,"  already  commented  on(/0,  has  here, 
consequently,  an  important  application. 

Our  law,  with  a  view  to  determining  the  intention, 
sometimes  couples  together  two  acts  which  were  separated 
the  one  from  the  other  by  an  appreciable  interval  of  time, 
and  ascribes  to  the  later  act  that  character  and  quality  which 
undeniably  attached  and  was  ascribable  to  the  earlier ;  and 
the  doctrine  of  relation  is  also  occasionally  brought  into  play 
to  determine  the  degree  of  guilt  of  an  offender.  Thus,  if 
A.,  whilst  engaged  in  the  prosecution  of  a  felonious  act, 
undesignedly  causes  the  death  of  B.,  A.  may  be  convicted 
of  murder,  the  felonious  purpose  conjoined  with  the  homicide 
being  held  to  fill  out  the  legal  conception  of  that  crime  (t). 
So,  in  Reg.  v.  Riley  (fc),  a  felonious  intent  was  held  to  relate 
back,  and  couple  itself  with  a  continuing  act  of  trespass, 
80  as,  taken  in  connection  with  it,  to  constitute  the  crime 
of  larceny. 

Having  thus   briefly  discussed  the  general  rule,   that  Natural 

disabilities. 

(/)  Eeg.  V.  Br(non,  24  Q.  B.  D.  Jlej.  v.  Marti7i,  L.  R.  1  C.  C.  56. 

367,  359:  59  L.  J.  M.  C.  47  ;  Reg.  v.  {h)  Ante,  pp.  175,  185. 

Rintj,  61   L.  J.  M.  C.   116;   which  (i)  Fost.    Disc.   Horn.    258,    259; 

CMcs  oyemde  Reg,  t.  CoUi^is,  L.  &  C.  Crim.  L.  Com.,  1st  Rep.  40,  41. 

471-  {k)  Dearsl.  149 ;  see  also   Reg,  v, 

io)   Deanl.     516.       See    Reg.    v.  Ashicell,  16  Q.  B.  D.  190  :  55  L.  J. 

iiobais,  Id.  539  ;   Reg,  v,  Gardner,  M.  C.  65. 
Dearel.  t  B.  40,  with  which  compare 
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**  there  mast  be  as  an  essential  ingredient  in  a  criminal 
ofence  some  blameworthy  condition  of  mind  "(f),  it  remains 
to  add  that  such  condition  of  mind  cannot  jastly  be  imputed 
to  persons  who,  by  reason  of  their  mental  imbecility,  or 
immature  years,  are  *' under  a  natural  disability  of  dis- 
tiniraishins:  between  good  and  evil "  (m) ;  the  maxims  of 
oar  own.  as  of  the  civil  law,  upon  this  subject,  being,  tit 
ot'tnl'  Hs  j^rHali'n4  jftHciis  ct  atati  et  imprudentue  succur- 
ritfT  ■  u  ,  and /fnWi  Hhlla  rfJuntas  est  (o). 

With  regard  to  insanity,  the  rule  is  that  every  person 
is  presumed  to  be  sane  until  the  contrary  be  proved,  and 
that  to  establish  the  defence  of  insanity  it  must  be  clearly 
proved  that,  at  the  time  of  committing  the  act  charged,  the 
defendant  ^*  was  labouring  under  such  a  defect  of  reason, 
from  disease  of  mind,  as  not  to  know  the  nature  and  qualify 
of  the  act  he  was  doing,  or,  if  he  did  know  it,  that  he  did 
not  know  he  was  doing  what  was  wrong  "  (;>). 
Infm^y.  The    question    whether  a  criminal    intention    may  be 

ascribed  to  an  infant  depends  upon  the  infant's  age.  An 
infant  under  seven  years  of  age  cannot  be  guilty  of  felony, 
for  the  law  presumes  that  he  is  doli  incapax^  and  against 
this  presumption  no  averment  can  be  received  (q).  An 
infant  above  seven  but  under  fourteen  years,  prima  facUf 
is  dnli  incapaXf  but  the  maxim,  malitia  supplet  atatem{r)j 
applies:  malice,  or  the  intention  to  do  a  wrongful  act, 
makes  up  for  the  want  of  mature  years.  Accordingly,  this 
presumption  of  incapacity  may,  generally,  be  rebutted  by 
strong  and  pregnant  evidence  of  a  mischievous  discretion, 
but  the  evidence  ought  to  be  strong  and  clear  beyond  all 
doubt  and  contradiction  («).  Two  questions  should  be  left 
to  the  jury,  first  whether  the  infant  committed  the  acts 

{I)  Per  Cave,  J.,  22  Q.  B.  D.  741.  {p)  JLY,M'XaghUH,lOCL&¥.2\0, 

(wN  1  Hawk.  P.  C.  1.  (?)  Manh  v.  Loader,  14  C.  B.  K.  S. 

(w)  I>.  •'^O,  17,  108.  535 :  1  Hale,  P.  C.  27,  28. 

(o)  D.  50, 17,  5 ;  D.  1, 18, 13,  §  1.  (r)  Dyer,  104  b. 

Furiomis  furore  solum  fmmtur ;    4  («)  4  Blac.  Comm.  23,  24;  Hale 

Blac  Comm.  24.  P.  C.  26,  27. 
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charged,  and,  secondly,  whether  he  had  at  the  time  a  guilty 
knowledge  that  he  was  doing  wrong  (0-  It  is,  however, 
an  irrebuttable  presumption  of  law  that  a  boy  under 
fourteen  years  of  age  cannot,  by  reason  of  physical  inability, 
conunit  rape  or  any  offence  of  carnal  knowledge  (?*)•  Yet 
for  aiding  and  abetting  such  offence  he  may  be  found  guilty 
as  a  principal. in  the  second  degree (x),  and  he  may  be 
convicted  of  an  indecent  assault  (i/). 

Jn  the  case  of  an  infant  who  has  attained  fourteen  years 
of  age,  there  is  no  presumption  that  he  is  incapax  doli,  and 
his  acts  are  subject  to  the  same  rule  of  construction  as 
the  acts  of  an  adult  (^).  He  may  be  convicted  of  larceny 
as  a  bailee  (a). 

Connected  with  the  subject  of  criminal  intention  are  two 
important  rules  relative  thereto;  the  first  is,  hi  crimi- 
naiilnig  sufficit  generalis  malitia  intentioni$  cum  facto  pans 
gradus — if  the  malefactor  conceive  a  malicious  intent  in 
the  execution  of  which  he  does  harm  to  another  person 
he  is  equally  guilty,  although  he  had  no  intention  of  doing 
that  particular  person  an  injury  (6).  The  second  is,  exciisat 
ant  extenuat  delictum  in  capitalibus  qilod  non  operatnr  in 
cirilibus — in  capital  cases  the  law  is  in  favour  of  life,  and 
will  not  punish  with  death  unless  a  malicious  intention 
appear  (c) ;  but  it  is  otherwise  in  civil  actions,  where  the 
intent  may  be  immaterial  if  the  act  done  were  injurious 
to  another  (d) ;  of  which  rale  a  familiar  instance  occurs 
in  the  liability  of  a  sheriff,  who,  by  mistake,  seizes  under 
a  fi.  fa.  the  goods  of  the  wrong  person.  So,  an  action  for 
the  infringement  of  a  patent  ^'is  maintainable  in  respect 

(0  R.  V.  Oicen,  4  C.  &  P.  286;  Comm.  22  ;  E.  v.  StUtm,  3  A.  &  £. 

(k)  Beg.  V.   WaiU,  [1892]  2  Q.  B.  597. 
WO :  61  L.  J.  M.  C.  187.  (a)  Reg,  v.  McDonald,  15  Q.  B.  D. 

{^)  I    Hale,    P.    C.    630 ;    R,   y.  .    823. 
BUenhaw,  8  C.  &  P.  896.  (b)  Reg,  v.  Smith,  Dearel.  559. 

(y)  Beg,    v.    Wiiliams,   [1893]    1  \e)  Bacon's  Maxims,  reg.  7.     " 

Q.  B.  820 :  62  L.  J.  M.  C.  69.  (rf)  Per  Ld.  Keiiyon,  2  East,  103- 

(r)  1  Hale,  P.  C.  25.     As  to  his  104. 
litbilitj  for  niiiideineanor,  see  4  Blac. 

L.M.  17 
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oi  wliAt  uie  detpfwfant  dots^  nol  of  what  he  tHtends*'  (e) ;  the 
paleiKee  is  not  the  less  prejndiced  becanise  tilie  invasion  of 
his  right  was  nnintentiooal  U' >. 
'?rry  t.  £^k        One  case,  in  which  the  principle  in/arorem  ritfe,  adverted 

to  bv  Lord  Bacon,  was  cmsidered,  may  here  be  noticed, 
since  it  involves  a  pmnt  of  considerable  importance.  It 
was  c'ecided  bv  the  House  of  Lords,  on  writ  of  error  from 
the  Coort  ot  Qoeen's  Bench  in  beland,  that  the  privilege 
of  peremptory  chaltesge  on  the  part  of  the  prisoner  extends 
to  all  felonies,  whether  capital  or  not ;  and  it  was  observed 
bv  Wightman,  J.,  commenting  on  the  position,  that  the 
privilege  referred  to  is  allowed  only  in  favoreni  vitte,  and 
did  not  extend  to  cases  where  the  punishment  is  not 
capital,  that  it  would  seem  that  the  origin  of  the  privilege 
in  felony  may  have  been  the  capital  punishment  usually 
incident  to  the  quality  of  crime;  but  that  the  privilege 
was,  at  all  events,  annexed  to  the  quality  of  crime  called 
felony,  and  continued  so  annexed  in  practice  in  England 
(at  least  down  to  the  time  when  the  question  was  raised), 
in  all  cases  of  felony,  whether  the  punishment  was  capital 
or  not  {(]). 

In  all  criminal  cases  whenever  upon  the  evidence  given 
a  reasonable  doubt  as  to  the  prisoner's  guilt  or  innocence 
is  raised,  the  best  rule  is  to  incline  to  an  acquittal.  Tutiui 
semper  est  errare  in  acquirUtndo  quam  in  puniendo^  ex  parte 
misericordue,  quam  ex  parte  justitia  {h). 

{e)  SUad  v.  Andemm,  4  C.  B,  806,  (y)  Gray  v.  Rtg.,  11  CI.  &  F.  427 ; 

834  ;  Lee  v.  Simpwn,  S  C.  B,  871,  Mideaky  v.  Eeg.,  L.  R.  8  H.  L  806. 

cited  jadgm.,  Reade  v.  C<mquesty  11  The  right  of  peremptory  challenge  by 

C.  B.  N.  S.  492.  the  Crown  was  mnch  considered  in 

(/)  Per    ShadwcU,  V.-C,   Neaih  Manaell  v.  Reg.,  8  E.  &  B.  54. 

V.    Unicin,  15  Sim.  552  ;   S.  C,  5  (h)  2  Hale,  P.  C.  290. 
H.  L.  Cas.  5f5. 
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Nemo  dbbbt  bis  vexari  pro  dna  bt  eadbm  Cauba. 
(5  Itep.  61.) — /(  is  a  rule  of  latv  that  a  man  shall  not 
be  ticice  vexed  for  one  and  the  same  cause  (i). 

B7  the  Boman  law,  as  adminiBtered  by  the  prffitors,  an  Boman  law. 
action  might  be  defended  by  showin;;  such  acts  as  might 
indace  the  prtetor,  on  eqnitable  grounds,  to  declare  certain 
defences  admissible,  the  effect  of  which,  if  established, 
ironld  be  not,  indeed,  t^)  destroy  the  action  tj>go  jure,  but 
to  render  it  ineffectual  by  means  of  the  "exception  "  thus 
specially  prescribed  by  the  prsetor  for  the  consideration  of 
the  judge  to  whose  final  decision  the  eiction  was  referred. 
The  class  of  exceptions  just  adverted  to  included  the  exceptio 
ret  judicata,  from  which  our  own  law  presumably  derived 
the  plea  of  judgment  recovered  (^).  The  res  judicata  was 
in  fact,  a  result  of  the  definitive  sentence  or  decree  of  the 
judge,  and  was  binding  upon,  and  in  general  unimpeach- 
able by,  the  litigating  parties  (1) ;  and  this  was  expressed 
by  the  well-known  maxim,  ret  judicata  ino  veritate  accipi- 
tur(vi),  which,  however,  it  must  be  understood,  applied 
only  when  the  same  question  as  had  already  been  judicially 
decided  was  again  raised  between  the  same  parties,  the  rule 
being  exceptioneiit  rei  judlcatce  obstare  qtuities  eadem  qiiastio 
inter  eaadeni  personas  Tcrocatur  (m), 

In  our  own  law,  the  plea  of  judgment  recovered  at  once  Doctrine  of 
suggests  itself  as  analogous  to  the  "  exceptio  rei  jtidicat<e  "  ^jadie^ 
above  mentioned,  and  as  directly  founded  on  the  general 
role  that  "a  man  shall  not  be  twice  vexed  for  the  same 
cause."  "If  an  action  be  brought,  and  the  merits  of  the 
question  be  discussed  between  the  parties,  and  a  final  judg- 
ment (o)  obtained  by  either,  the  parties  are  concluded,  and 

(0  5  Bcp.    01.     Smn   Jida   turn  ad  D.  42,  1,  pr. 

palUur  vt  bu  idem  erigaivT;  D.  50,  (m)  D.  50,  17,  207. 

17.  S7.  (")  U.  44,  2.  3  ;   Potliier,  ad  D. 

{k)  3«e  I  CI.  &  F.  435  ;  riiillimore,  44,  1,  1,  pr. 

Sma.  L.  43.  (o)  See    Lanpiuad  v.   Maple,    IE 

O  Brusou.  ad  verb.  Jlea.;  J'olliier,  C,  B,  N.  S.  255 ;  iV'ourton  v.  /Vwiwn, 
17—2 
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Merger  of 
cause  of 
action. 


cannot  canvass  the  same  qnestion  again  in  another  action^ 
although,  perhaps,  some  objection  or  argoment  might  have 
heen  orged  npon  the  first  trial,  which  would  have  led  to  a 
different  judgment  {p).  In  such  a  case,  the  matter  in  dis- 
pute having  passed  in  rem  judicaiam^  the  former  judgment^ 
while  it  stands,  is  conclusive  between  the  parties,  if  either 
attempts,  by  conunencing  another  action,  to  re-open  that 
matter ;  and  for  this  rule  two  reasons  are  always  assigned : 
the  one,  public  policy,  for  interest  rei  publico  ut  sit  finis 
litium ;  the  other,  the  hardship  on  the  individual  that  he 
should  be  twice  vexed  for  the  same  cause  {q). 

A  party  who  relies  upon  the  doctrine  of  res  judicata 
'*  must  show  either  an  actual  merger  or  that  the  sam^  point 
has  already  been  decided  between  the  same  parties "  (r). 
Our  subject  may  therefore  be  divided  into  two  branches: 
merger  of  cause  of  action,  and  estoppel  by  matter  of  record^ 
with  both  of  which  we  propose  briefly  to  deal. 

The  doctrine  of  merger  was  thus  clearly  stated  in  the 
well-known  judgment  in  King  v.  Hoare  {$)'.  "  If  there  be 
a  breach  of  contract,  or  wrong  done,  or  any  other  cause  of 
action  by  one  against  another,  and  judgment  be  recovered 


15  App.  Cas.  1:  5*9  L.  J.  Ch.  887. 
A  judgment  or  sentence  "  is  a  judicial 
determination  of  a  cause  agitated 
between  real  parties ;  upon  which  a 
real  interest  has  been  settled.  In 
order  to  make  a  sentence,  there  must 
be  a  real  interest,  a  real  argument,  a 
real  prosecution,  a  real  defence,  a 
real  decision.  Of  all  these  requisites, 
not  one  takes  place  in  the  case  of  a 
fraudulent  and  collusive  suit  There 
is  no  judge:  but  a  person  invested 
with  the  ensigns  of  a  judicial  office  is 
misemployed  in  listcningto  a  fictitious 
cause  proposed  to  him  ;  there  is  no 
party  litigating,  there  is  no  party 
defendant,  no  real  interest  brought 
into  question  ;  *'  per  Wedderbum, 
S.-G.,  arg.  in  Duchess  of  Kingston* a 


cane,  20  Howell,  St.  Tr.  478  ;  adopted 
by  Ld.  Brougham,  Earl  of  Bajidon  t. 
Beeher,  8  CI.  &  F.  510.  As  to  ficti- 
tious si)ecial  cases,  see  Doe  v.  XhtnUCj 
6  C.  B.  100  ;  Bright  v.  Tyndall,  4 
Ch.  D.  189. 

{p)  Per  Ld.  Kenyon,  GreaiJiead  t.. 
Bromley,  7  T.  B.  456  ;  4  R.  B. 
490.  See  Id.  Bagot  v.  WUliam 
8  B.  &  C.  235;  27  R.  R.  S40r 
Jewslfury  v.  Mummery,  L.  R.  8  C.  P. 
56  ;  Hall  v.  Levy,  10  Id.  154 ;  Shoe 
Machinery  Co.  v.  CiUlan,  [1896]  1 
Ch.  667 :  65  L.  J.  Ch.  814. 

(q)  Lockyer  v.  Ferry^nan,  2  App. 
Cas.  519. 

(r)  P«r  Willes,  J.,  Kelson  v.  CoHch,. 
15  C.  B.  N.  S.  108. 

(«)  18  M.  &  W.  494,  504. 
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in  a  Coui-t  of  record,  the  judgment  is  a  bar  (0  to  the  original 
cause  of  action,  because  it  is  thereby  reduced  to  a  certainty, 
and  the  object  of  the  suit  attained  so  far  as  it  can  be  at 
that  Etage;  and  it  would  be  useless  and  vexatious  to  subject 
the  defendant  to  another  suit  for  the  purpose  of  obtaining 
the  same  result.  Hence  the  legal  maxim,  transit  In  rem 
judicaUun :  the  cause  of  action  is  changed  into  matter  of 
record,  which  is  of  a  higher  nature,  and  the  inferior 
remedy  is  mei^ed  in  the  -higher.  This  appears  to  be 
equally  true,  where  there  is  but  one  cause  of  action, 
whether  it  be  against  a  single  person  or  several.  The 
judgment  of  a  Court  of  record  changes  the  nature  of  that 
cause  of  action,  and  prevents  it  being  the  subject  of 
another  suit,  and  the  cause  of  action,  being  single,  cannot 
be  afterwards  divided  into  two." 

In  accordance  with  this  exposition  of  the  law,  the  general 
rule  (»)  is  that  a  judgment,  without  satisfaction,  recovered 
against  one  of  two  joint  debtors  (i),  or  one  of  two  joint  wrong- 
doers iy),  may  be  pleaded  as  a  bar  to  a  subsequent  action 
against  the  other.  This  rule,  however,  does  not  apply 
where  the  liability  for  a  debt  is  several  as  well  as  joint, 
for  then  a  judgment  against  one  of  the  debtors  is  not  a 
bar  to  an  action  against  the  other  upon  his  several  liability, 
nntil  the  judgment  has  been  satisfied  (z) ;  and  if  one  of  two 
joint  debtors  give  his  cheque  for  the  debt,  an  unsatisfied 
judgment  apon  the  cheque  does  not  bar  an  action  for  the 
debt  against  the  other  debtor,  for  the  cause  of  action  is 
not  the  same  (a). 

(0  It  iiiiut  be  pleaded;  Edctainv.  debts,  see  53  U  hi  Viut.  a.  39,  s.  9: 

Cohen,  13  Ch.  D.  188,  tf.  KewiaU  v,  HamilUm,  4  App,  Cm. 

(u]  See  19  &  20  Vict,  c  97,  s.  11  ;  GOl  i   lie  Modgnoa,  31  Cli.  D.  177 : 

ue  also  a.  S.  C,  0.  13,  t.i;Q.  It,  65  L  J.  Ch.  241. 

T.  5  ;  Watll  T.  Jama,  88  L.  T.  615  ;  (j)  Byiiiamnad  v.   Harrison,  L.  R. 

MtLtod  V.  roiBer,  [1868]  2  Ch.  295.  7  C.  1'.  647  :  41  L.  J,  C.  P.  19. 

(*)  Si'mj  v.  Soan,  lupra;  Saiii-  (j)  BcrmoniUcn  Vcilry  1.  Satmcy, 

naml  v.   SckojUld,  [IHfll]  1   Q.    B.  L.  K.  6  C.  P.  247  :  40  L.  J.  C.  P.  208, 

453  ;  Hwii-e  V.  NibleU,  Id.  781 :  80  (n)   Wegg-Proacr  v.  Eva»»,  [18SB 

L  J.  Q.  It.  585.     Aa  to  i«Hnei'8liip  1  Q.  B.  103  :  Uh.  i.  Q.  II.  1. 


litig»tioi]. 
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The  cuessioo  vhetfaer  a  deienddnt  is  being  vexed  again  for 
ihe  wt^y  cause  of  action  dqiends,  not  opon  technical  con- 
sii^iaiizns.  Isit  npcm  mati^  of  sabetanee  (b).  One  test  of 
kkmitr  is  ihat  the  same  eridenee  will  sopport  both  actions  (r). 
In  £->^««i>«  T.  Hn-  i-\rqf\J^f  the  defendant  had  damaged 
the  rl^intifr*s  cab,  and  also  caused  him  personal  injuries,  by 
the  saiae  act  of  negligence.  Having  saed  for  and  recovered 
damagiEs  in  nspect  of  the  cab,  the  plaintiff  sued  again  for 
the  {KTsonal  injuries.  The  majority  in  the  Court  of  Appeal, 
aj-r^jicg  the  above  test,  held  that  the  second  action  was  not 
fauT^Ed.  Whfle  fully  recc^^EUsing  the  rule  that  where  there 
is  but  one  caose  of  action  damages  must  be  assessed  once  for 
all,  they  consid^ed  that  since  two  distinct  rights  of  the 
plaintiff  had  been  infringed,  he  had  a  separate  cause  of 
action  in  respect  ol  each  of  those  rights. 

Although  the  cause  of  action  is  the  same,  yet  to  constitute 
the  former  recoy^ry  a  bar,  "the  circumstances  must  be 
such  that  the  plaintiff  might  haye  recoyered  in  the  former 
suit  that  which  he  seeks  to  reooyer  in  the  second  "  (^).  The 
defendant's  ship  haying  negligently  run  down  the  plaintiff's 
ship  at  sea,  the  plaintiff,  by  proceeding  in  rem  in  Admiralty, 
obtained  a  sale  of  the  defendant's  ship  and  receiyed  the  sum 
thereby  realised ;  but  as  this  sum  compensated  him  only 
for  a  portion  of  his  loss,  he  then  brought  a  common  law 
action  for  damages  for  the  recoyery  of  the  residue,  and 
it  was  held  that  the  Admiralty  decree  was  not  a  bar  to  the 
action  (.0- 
Yentioia  When  a  party  to  litigation  seeks  improperly  to  raise  again 

the  identical  question  which  has  been  decided  by  a  competent 
Court,  a  summary  remedy  may  be  found  in  the  inherent 

(ft)  14  Q.  B.  D.  148.  109  ;    Midland  J2.    Co.    v.    Martin, 

{c)  2  W.  Bl.  881  :  2  B.  &  P.  71  :  [1898]  2  Q.  B.  172  :  62  L.  J.  Q.  B. 

81  L.  J.  Ch.  850.  517.     See    irHght  v.   London  Gen 

(rf)  14  Q.  B.  D.  141  :  5^  L.  J.  Q.  B.  Omnilms  Co.,  2  Q.  R  D.  271. 
476;  cf.  Maedougall  v.   Knight,  25  (/)  iVir/«»»v.  6'omcA,  16C.  B.N.S 

Q.  B.  D.  1  :  59  U  J.  Q.  R  517.  99. 

(<f)  Per  Willes,  J.,  15  C.  B.  N.  S. 
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jurisdiction  which  oar  Courts  possess  of  preventing  an 
abuse  of  process  (r/).  Moreover,  the  legislature  has  provided 
means  for  preventing  further  abuse  of  process  by  any  person 
who  has  habitually  and  persistently  instituted  vexatious 
legal  proceedings  without  reasonable  ground  (h).  Although 
it  is  not  a  good  defence  in  law  to  an  action  brought  in  this 
country  that  another  action  between  the  same  parties  for  the 
same  cause  is  pending  in  a  foreign  country,  yet  the  Court 
here  will  interfere  to  protect  the  defendant  from  such  double 
litigation  if  it  be  shown  that  it  is  in  fact  vexatious  (i). 

The  distinction  I)etween  merger  and  estoppel  by  record  Estoppel  by 
was  thus  explained  by  Lord  EUenborough  in  Oatram  v.  ^®^ 
Moreiv()od{k).  "It  is  not  the  recovery,  but  the  matter 
alleged  by  the  party,  and  upon  which  the  recovery  proceeds, 
which  creates  the  estoppel.  The  recovery  of  itself  in  an 
action  of  trespass  is  only  a  bar  to  the  future  recovery  of 
damages  for  the  same  injury:  but  the  estoppel  precludes 
parties  and  privies  from  contending  to  the  contrary  of  that 
point,  or  matter  of  fact,  which  having  been  once  distinctly 
put  in  issue  by  them,  or  by  those  to  whom  they  are  privy  in 
estate  or  law  (2),  has  been,  on  such  issue  joined',  solemnly 
found  against  them."  "According  to  the  practice  of  every 
Court,  after  a  matter  has  once  been  put  in  issue  and  tried, 
and  there  has  Leen  a  finding  or  a  verdict  upon  that  issue, 
and  thereupon  a  judgment,  such  finding  and  judgment  are 
conclusive  between  the  same  parties  on  that  issue.  In  all 
Courts  it  would  be  treated  as  an  estoppel"  (m). 

A  judgment  by  consent,  or  by  default  (w),  however,  raises  Judgment  by 

consent. 

{g)  SUpkaiaitn  v.  Ganiett,   [1898]  L.  J.  Ch.  866 ;  Youwj  v.  HoUoway, 

1 Q.  B.  678  :  67  L.  J.  Q.  B.  447.  [1895]  P.  87. 

(A)  59  k  60  Vict  c.  51.  (w?)    Judgm.,   Finney  v.   Finney, 

(i)  McHennj  v.  Letois,  22  Cb.  D.  L.  R.  1  P.  &  D.  484.     See  Conradiv. 

897 ;  Peruvian  Oimtm  Co.  v.   Bock-  Cmiradi,  Id.  614  ;  BxUler  v.  Butler, 

yooUU,  23  Id.  225  ;  TheChridiansbarg,  [1894]  P.  25  ;  Buck  v.  Buck,  [1896] 

10  P.  D.  141 :  54  L.  J.  A.  84.  P.  162. 

(!•)  3  East,  846,  854.  (w)  JJnffer  v.  Alleii,  L.  R.  2  Ex. 

(0  See  Mercantile,  «fcc.,  Co,  v,  Biver  15. 
i*te,  a*.,  Co.,  [1894]  1  Ch.  578  :  63 
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an  estoppel  no  less  than  does  a  judgment  which  results  from 
a  decision  of  the  Court  after  a  matter  has  been  fought  out  to 
the  end  (o).  A  judgment  by  consent  is  intended  to  put  a 
stop  to  litigation  between  the  parties,  and  a  reasonable 
interpretation  should  be  given  to  it,  in  order  to  prevent 
questions  which  were  really  involved  in  the  action  from 
being  litic]^ted  again  (p). 

The  following  rules  relative  to  judgments  being  given  in 
evidence  in  civil  suits  are  taken  from  the  famous  opinion  of 
the  judges,  delivered  by  De  Grey,  C.J.,  in  the  Duchess  of 
Kingston's  case  (7).  They  were  prefaced  by  a  reference  to 
the  principle,  on  which  the  limitation  of  estoppel  2)er  rem 
judicatam  to  parties  and  privies  depends,  embodied  in  the 
maxim,  res  inter  alios  acta  alteri  nocere  nan  lyotest  (r). 

1.  "  The  judgment  of  a  Court  of  concurrent  jurisdiction, 
directly  upon  the  point,  is,  as  a  plea,  a  bar,  or,  as  evidence, 
conclusive,  between  the  same  parties,  upon  the  same  matter, 
directly  in  question  in  another  Court."  That  is  to  say,  as 
later  authorities  show,  it  is  conclusive  as  evidence,  if  pleaded 
in  bar :  but  if  not  so  pleaded,  it  is  not  conclusive,  unless 
there  has  been  no  opportunity  of  pleading  it  {s). 

2.  "  The  judgment  of  a  Court  of  exclusive  jurisdiction, 
directly  upon  the  point,  is,  in  like  manner,  conclusive  upon 
the  same  matter,  between  the  same  parties,  coming  incident- 
ally in  question  in  another  Court,  for  a  different  purpose.'* 


(0)  lU  S.  American  Co,,  [1895]  1 
Ch.  37:  68  L.  J.  Ch.  808;  The 
Belleaim,  10  P.  D.  161 :  55  L.  J.  P. 
3  ;  BibbU  Joint  Committee  v.  Crostan 
U.  D,  a,  [1897]  1  Q.  B.  251 :  66 
L.  J.  Q.  B.  384;  see  G.  N,'W. 
Central  R,  Co,  v.  CharletwU,  [1899] 
A.  C.  114, 

{p)  Per  Ld.  HerscheU,  [1895]  1 
Ch.  50.  If  parties  consent  to  the 
withdrawal  of  a  juror,  no  future 
action  can  be  maintained  for  the 
same  cause ;  Oilfbs  v.  RaJph^  14  M.  &; 
W.  805  ;  see  Stratus  v.  Francis,  L.  R. 
1  Q.  B.  879 :  35  L.  J.  Q.  B.  133. 


(q)  20  Howell,  St.  Tr.  537  :  2  Sm. 
L.  C,  lOth  ed.  718. 

(r)  See/xwe,Chax>.  X.  Tliis  maxim 
applies  where  a  party  sues  first  in  one 
capacity,  and  then  in  another,  and  as 
a  different  (lersou  in  law  ;  see  Lcgg^ 
V.  G.  W,  R,  Co.,  1  Q.  B.  D.  599 :  45 
L.  J.  Q.  B.  557 ;  He  Dcdey's  Paiefd, 
[1895]  1  Ch.  687 :  64  L.  J.  Ch.  480. 

(«)  Fooght  V.  mneh,  2  B.  &  Aid. 
662  ;  21  R.  R.  446  ;  /){x;  V.  HuddaH, 
2  C.  M.  &  R,  316  ;  I'oe  v.  Wright, 
10  A.  &  E.  763 ;  Magrath  v.  Hard}i, 
4  Bing.  N.  C.  782;  Fevcrsham. 
Emerson,  11  Excli.  385. 
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3.  "  Bat  neither  the  judgment  of  a  concurrent  or  exclusive 
jnrisdictioD  is  evidence  of  an;  matter  which  came  colltiterally 
in  question,  though  within  the  jurisdiction,  nor  of  any  matter 
incideutally  cognisable,  nor  of  any  matter  to  be  inferred  by 
argument  from  the  judgment."  For  a  judgment  "is  final 
only  for  its  own  proper  purpose  and  no  further"  (t). 

In  the  Dnclifss  of  Kimiston't  casi;  in  which  these  three  Collusive 
rales  were  enunciated,  the  Duchess,  being  indicted  for  ' 
bigamy,  sought  to  rely  upon  a  sentence  against  her  marriage 
with  her  husband,  pronounced  in  a  suit  between  them  for 
jactitation  of  marriage  ;  this  sentence  had  been  obtained  by 
fraud  and  collusion,  and  the  judges  were  unanimously  of 
opinion  that  proof  that  it  had  been  so  obtained  wholly 
destroyed  the  effect  of  such  sentence.  And  it  may  be  safely 
laid  down  that  the  maxim,  neuto  debet  bis  vexari  pro  eddem 
cauM,  can  never  be  relied  upon  where  the  former  proceedings 
vere  fraudulent  and  collusive.  For  instance,  in  Girdlestone 
V.  Biighton  AquariiuH  Co.  (ii),  which  was  an  action  to 
recover  a  penalty  mcnrred  by  keeping  the  Aquarium  open 
on  a  Sunday,  the  defendants  pleaded  a  judgment  already 
recovered  for  the  same  penalty  by  another  informer ;  but 
the  plaintiff  replied,  and  proved  at  the  trial,  that  this  judg- 
ment was  recovered  by  covin  and  collusion  between  the 
parties  thereto,  who  had  previously  agreed  that  such  judg- 
ment should  not  he  enforced ;  and  it  was  therefore  held  that 
BDcli  fictitious  judgment  was  no  bar  to  the  action. 

The  maxim  nemo  debet  bis  ire~ran  pro  iiuii  et  eiiilein  caiisii  Criralaatlaw 
eipresses  a  great  fundamental  rule  of  our  criminal  law, 
which  forbids  that  a  man  should  be  put  in  jeopardy  twice 
for  one  and  the  same  offence.    It  is  the  foundation  of  the 
special  pleas  of  autrefois  acquit  and  autrefois  convict  (x). 

(0  Per  Ld.  ElleiiburDugli,  3  East,  541  :  29  Cli.  U.  208. 

SS7;j*TBni«-,V.-C.,  Bnrrt  v.  JaeL--  (u)  3  Ei.  D.  137  :  4  IJ.  107  :  i 

»K,  1  y.  *  a  585,  6B5  {nee  per  lA.  L.  J.  Ex.  873. 

Wborne,  6  Q.  B,  D.  304) ;  NabU  v.  (a)  2   HbwIi.  P.   C,  c.   35,  s.   1 

HewKing,  17  C.  B.  N.  S.  826.     Sea  c.  36,  ».  10. 
al»  Cunrha  t.  Cimcha,  11  App.  C*B. 
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WlieD  a  criminal  charge  has  l)een  once  adjadicated  upon 
by  a  Court  of  comi)etent  jurisdiction,  that  adjudication  is 
final,  whether  it  takes  the  form  of  an  acquittal  or  a  conviction, 
and  it  may  be  pleaded  in  bar  of  a  subsequent  prosecution 
for  the  same  offence,  whether  charged  with  or  without 
matters  of  mere  aggravation,  and  whether  such  matters 
relate  to  the  intent  with  which  the  offence  was  committed 
or  to  the  consequences  of  the  offence  (v).  Provided  that  the 
adjudication  be  by  a  Court  of  competent  jurisdiction,  it  is 
immaterial  whether  it  be  upon  a  summary  proceeding  before 
justices  or  uix)n  a  trial  before  a  jury  (z). 

Accordingly,  a  man,  who  has  been  indicted  for  an  offence 
and  acquitted,  may  not  be  indicted  again  for  the  same 
offence,  provided  that  the  first  indictment  were  such  that  he 
could  have  been  lawfully  convicted  upon  it  by  proof  of  the 
facts  alleged  in  the  second  indictment ;  and  if  he  be  thus 
indicted  again,  his  plea  of  autrefois  acquit  is  a  good  bar  to  the 
indictment.  The  true  test  by  which  to  decide  whether  a 
plea  ot  autrefois  acquit  is  a  sufficient  bar  in  any  particular 
case  is,  whether  the  evidence  necessary  to  support  the  second 
indictment  would  have  been  sufficient  to  procure  a  legal 
conviction  upon  the  first  (a).  Thus  an  acquittal  upon  an 
indictment  for  the  murder  may  be  pleaded  to  an  indictment 
for  the  manslaughter  of  the  same  person,  and  an  acquittal 
upon  an  indictment  for  burglary  and  larceny  to  an  indict- 
ment for  the  larceny  of  the  same  goods ;  for  in  either  of  these 
cases  the  prisoner  might  have  been  convicted,  on  the  first 
indictment,  of  the  offence  charged  in  the  second  (/>). 

Similarly,  the  plea  of  autrefois  courict  operates  to  bar  a 
second  indictment  after  the  prisoner  has  been  prosecuted  to 
conviction  for  what  is  substantially  the  same  offence  (r). 
Nemo   debet  his  jtuniri  j>ro  uno   delicto  (d) ;  and   it  is  an 


(y)  Jltg.  V.  MUes,  24  Q.  B.  D.  423, 
431 :  59  L.  J.  M.  C.  56. 

(s)  III.  ;  Wemi/ss  v.  Hopkins,  L.  R. 
10  Q.  n.  878,  381. 


(a)  Arch.  Cr.  PL,  22uil  ed.  155. 

(b)  2  Hnle,  P.  C.  245,  246. 

(c)  Arch.  Cr.  PL,  22nd  eiL  159. 
{U)  4  ReiK  43. 
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eetablished  principle  that  oat  of  the  same  state  of  facts  a 
series  of  prosecations  against  a  prisoner  is  not  to  be 
allowed  (e) ;  for  instance,  upon  this  ground  a  conviction  for 
(Staining  credit  for  goods  by  false  pretences  bars  a  further 
indictment  for  larceny  of  the  same  goods  (/).  The  pleas  of 
avtrefou  courict  and  autrefois  acquit,  however,  apply  "  only 
where  there  has  been  a  former  judicial  decision  on  the  same 
accusation  in  substance ; "  and  therefore  where,  after  a 
gammary  eODviction  for  an  assanlt,  the  victim  of  the  assault 
died,  it  was  held  that  an  indictment  for  manslaughter  still 
lay  against  bis  assailant  {g). 

Although  oar  taw  forbids  that  a  man  should  be  again  put  Abortire 
in  peril,  after  his  conviction  or  acquittal  upon  a  verdict  given  '"''" 
by  a  jury  on  a  good  indictment  on  which  he  could  be  legally 
cooTicted :  yet  an  abortive  trial  without  a  verdict  is  no  legal 
bar  to  a  second  trial  either  on  the  same  or  a  fresh  indict- 
ment ;  for  instance,  the  jurj',  if  unable  to  agree  upon  a  verdict, 
may  be  discharged,  and  another  jury  be  summoned  (/i). 
Uoreover,  the  conviction  or  acquittal  of  a  party  is  strictly, 
not  by  the  verdict  of  the  jury,  but  by  the  judgment  of  the 
,  Court  thereon  (J),  and  a  plea  of  aiitiefing  coniict  could  not  be 
founded  upon  a  judgment  of  conviction  after  the  reversal  of 
that  jadgmeot  for  error  (k). 

The  dismissal  at  petty  sessions  of  a  bastardy  summons  is 
no  bar  in  law  to  a  second  summons,  for  it  is  not  an  adjudi- 
cation (/).  But  an  order  of  quarter  sessions,  quashing  an 
affiliation  order  made  at  petty  sessions,  is  an  adjudication 
whereby  a  second  bastardy  summons  is  barred  {m). 

The  l^sUture  has  frequently  recognised  the  maxim  t 


',']  Xtg.  V.  ElriugioH,   1   11.  k  8. 

S04,  605. 

B8,B»6. 

(i)  ^.  V.  Dntrg,  18  1..  J.  M.  C. 

if)  Rig.  V.  King,  [1897]  I  Q.   Jl. 

189. 

Hi :  M  1.  J.  Q.  B.  87. 

(0  Reg.  V.  Oaunl,  U  B.  2  Q.  B. 

(it)  Reg.  V.  ilorrit,  U  K.  1  C,  U.  U. 

488;    «eo    If«;«.ma   v.   Dnviat,    11 

». 

(i.  B.  a  74. 

(*)  H-iwor".  our,  L.  E.  1  y.  B.  289, 

{m)  Reg.  V.  Olyiiw,  L.  R.  7  Q.  B. 

UO. 

18. 

(<1  Sm  ytr  Tiiidal,  C.  J.,  7  M.  &  Gt, 
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onder  review ;  for  instance,  after  a  trial  upon  an  indictment 
for  committing  an  offence,  another  indictment  for  attempting 
to  commit  it  is  forbidden  by  the  same  enactment  as  allows 
a  verdict  of  guilty  of  the  attempt  to  be  found  upon  the 
earlier  indictment  (u).  Again,  it  has  been  enacted  that 
where  an  act  or  omission  constitutes  an  offence  under  two 
or  more  Acts,  or  both  under  an  Act  and  at  common  law, 
the  offender  shall,  unless  the  contrary  intention  appears, 
be  liable  to  be  punished  under  either  or  any  of  those  Acts 
or  at  conjnon  law,  but  shall  not  be  liable  to  be  punished 
twice  for  the  same  offence  (o). 

It  is  important  to  notice  how  narrow  are  the  limits  within 
which  a  conviction  operates  as  a  judgment  in  rem,  A 
judgment  of  conviction  on  an  indictment  for  forging  a 
cheque  is  conclusive,  as  between  all  persons,  as  to  the 
prisoner  being  a  convicted  felon,  but  it  is  not  even 
admissible  evidence  of  the  forgery  in  a  subsequent  action 
on  the  cheque  (|>). 

(n)  14  ft  15  Vict,  c  100,  &  9.  4  H.  L.  434  ;  cited  by  Smith,  UJ. 

(o)  52  ft  53  Vict  c.  63,  s.  33.  [1896]  2  Q.  B.  462. 

p)  See  j)cr  Blackborn,  J.,  L.  K. 
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ACQUISITION,  ENJOYMENT,  AND  TRANSFEB  OP  PROPERTY. 

This  chapter  contains  three  sections,  treating  respectively 
of  the  acquisition,  enjoyment,  and  transfer  of  property.    In 
connection  with  the  first  of  these  subjects,  one  maxim  only 
has  been  considered,  which  sets  forth  the  principle,  that 
title  is  acquired  by  priority  of  occupation ;  a  principle  so 
extensively  applicable  that  the  following  pages  give  little 
more  than    a  mere  outline  of  a  course  of  investigation, 
which,  if  pursued  in  detail,  would  prove  alike  interesting 
and  instructive.      It  is,  indeed,   only  proper  to  observe 
in  limifie, — since,  from  the  titles  which  have  been  selected 
with  a  view  of  showing  the  mode  of  treatment  adopted, 
much  more  might  be  expected  in  the  ensuing  pages  than 
has  been  attempted, — that  a  succinct  statement  of  only  the 
more  important  of  the  rights,   liabilities,  and  incidents 
annexed  to  property  is  here  offered ;  so  that  a  perusal  of 
the  contents  of    this  chapter  may  prove  serviceable  in 
recalling  the  attention  of  the  practitioner  to  the  applica- 
tion and   illustration   of  principles  with  which  he  must 
necessarily  be  already  familiar ;  and  may,  without  wearying 
his  attention,  direct  the  student  to  sources  of  information 
whence  may  be  derived  more  copious  supplies  of  knowledge. 
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§    I. — THE   MODE   OP   ACQUIRING   PROPERTY. 


Qui  prior  est  Tempore  potior  est  Jure.  {Co.  Lift. 
14  a.) — He  has  the  better  title  icho  was  first  in  point 
of  time. 

Title  by  The  title  of  the  finder  to  unappropriated  land  or  chattels 

occupation.      must  evidently  depend  either  upon  the  law  of  nature,  upon 

international  law,  or  upon  the  laws  of  that  particular 
community  to  which  he  belongs.  According  to  the  law  of 
nature,  there  can  be  no  doubt  that  priority  of  occupancy 
alone  constitutes  a  valid  title :  quod  nuUius  est  id  ratione 
naturali  occvpanti  conceditur  (a) ;  but  this  rule  has  been  so 
much  restricted  by  the  advance  of  civilization,  by  inter- 
national laws,  and  by  the  civil  and  exclusive  ordinances 
of  each  separate  state,  that  it  is  now  of  little  practical 
application.  It  is,  indeed,  true,  that  an  unappropriated 
tract  of  land,  or  a  desert  island,  may  legitimately  be  seized 
and  reduced  into  possession  by  the  first  occupant,  and, 
consequently,  that  the  title  to  colonial  possessions  may, 
and  in  some  cases,  does,  in  fact,  depend  upon  priority  of 
occupation.  But  within  the  limits  of  this  country,  and 
between  subjects,  it  is  apprehended  that  the  maxim  which 
we  here  propose  to  consider,  has  no  longer  any  direct 
application  as  regards  the  acquisition  of  title  to  realty  by 
entry  and  occupation.  It  is,  moreover,  a  general  rule,  that 
whenever  the  owner  or  person  actually  seised  of  land  dies 
intestate  and  without  heir,  the  law  vests  the  ownership  of 
such  land  either  in  the  Crown  (i),  or  in  the  subordinate 
lord  of  the  fee,  by  escheat  (c) ;  and  this  is  in  accordance 
with  the  spirit  of  the  ancient  feudal  doctrine  expressed  in 
the  maxim,  quod  mdlitts  est,  est  domiui  regis  (d). 

(a)  D.  41,  1,  3  ;  I.  2,  1, 12.  18  ;  Hobaonv.  A.-O.,  10  CI.  &  F.  497 ; 

(b)  So,  "  there  18  no  doabt  that,  by      Dyke  v.    Walford^  5  Moore,  P.  C. 
tlie  law  of  the  land  the  Crown  is  en-      434. 

titled  to  the  undisposed-of  peraotial  (c)  2  Blac.  Com.  244. 

estate  of  any  person  who  happens  to  {d)  Fleta,  lib.  3  ;  Bac  Abr.,*;^'** 

<iie  without  next  of  kin  ;"  14  Sim.       roQotive*^  (B). 
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On  the  maxim,  prior  tempore,  potior  jure,  may  depend, 
however,  the  right  of  property  in  treasure  trove,  in  wreck, 
derelicts  (e),  waifs,  and  estrays,  which  being  bona  vacantia, 
belong  by  the  law  of  nature  to  the  first  occupant  or  finder, 
bat  which  have,  in  some  cases,  been  annexed  to  the  supreme 
power  by  the  positive  laws  of  the  state  (/).  '*  There  are," 
moreover,  "  some  few  things  which,  notwithstanding  the 
general  introduction  and  continuance  of  property,  must 
still  unavoidably  remain  in  common ;  being  such  that 
nothing  but  an  usufructuary  property  is  capable  of  being 
had  in  them ;  and  therefore  they  still  belong  to  the  first 
occupant  during  the  time  he  holds  possession  of  them,  and 
no  longer.  Such  (among  others)  are  the  elements  of  light, 
air,  and  water,  which  a  man  may  occupy  by  means  of  his 
windows,  his  gardens,  his  mills,  and  other  conveniences. 
Snch,  also,  are  the  generality  of  those  animals  which  are 
said  to  be  fera  nalune,  or  of  a  wild  and  untameable 
disposition  (r/) ;  which  any  man  may  seize  upon  and  keep 
for  his  own  ase  or  pleasure.  All  these  things,  so  long  as 
they  remain  in  possession,  every  man  has  a  right  to  enjoy 
without  disturbance;  but,  if  once  they  escape  from  his 
custody  or  he  voluntarily  abandon  the  use  of  them,  they 
return  to  the  common  stock,  and  any  man  else  has  an  equal 
right  to  seize  and  enjoy  them  afterwards  "  {h). 

So,  the  finder  of  a  chattel  lying  apparently  without  an 
owner,  may,  by  virtue  of  the  maxim  under  notice,  acquire 


(e)  Goods  are  *  *  *  derelict  *  which 
Have  been  voluntarily  abandoned  and 
giTen  np  as  worthless,  the  mind  of 
the  owner  being  aUve  to  the  circum- 
stances at  the  time;"  per  Tindal, 
C.J.,  Legge  v.  Bmjd,  1  C.  B.  112. 

(/)  The  reader  is  referred  for  in- 
formation on  these  snbjects  to  2  Corn- 
by  Broom  k  Hadley,  Chap.  XXVI. 

{g)  See  Rigg  y.  Earl  of  Lonsdale, 
1  H.  A  N.  923:  11  Exch.  654; 
followed  in  Blades  v.  Higgt,  12  C.  B. 


N.  S.  501  ;  Morgan  v.  Earl  of  Abcr- 
gavenny,  8  C.  B.  768  ;  Ford  v.  Tynie, 
SI  L.  J.  Ch.  177  ;  Hafinam  v.  Mockett, 
2  B.  &  C.  934 ;  26  R.  R.  591  ; 
IboUson  V.  Peat,  3  H.  &  C.  644. 

(A)  2  Blac.  Com.  14  ;  Wood,  Civ. 
L.,  3nl  ed.  82  ;  ff olden  v.  SnuUl- 
brookc,  Vaugli.  187.  See  Acton  v. 
Blundell,  12  M.  &  W.  324,  333; 
Judgni.,  Einhrey  v,  Owen,  6  Exch. 
369,  372 ;  Chasefnore  v.  Richards, 
2  H.  &  N.  168  :  7  H.  L.  Cas.  349. 


ture. 
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a  special  property  therein  (t).  But  chattels  lying  upon 
private  lands  are,  prima  facie,  m  the  possession  of  the 
owner  of  the  land,  and  he  is  therefore  entitled  to  them,  in 
the  absence  of  a  better  title  elsewhere  (k). 

As  against  a  wrong-doer,  mere  right  to  possession  con- 
stitutes a  valid  title,  and  the  wrong-doer  cannot  set  up  jus 
tertii  against  one  whose  claim  to  the  goods  in  question 
rests  on  possession  and  nothing  more  (0- 
Primogeni-  In   accordance  with  the  maxim,  qui  prior  est  tempore 

potior  est  jure,  the  rule  in  descents  is,  that  amongst  males 
of  equal  degree  the  eldest  inherits  land  in  preference  to 
the  others,  unless,  indeed,  there  is  a  particular  custom  to 
the  contrary ;  as  in  the  case  of  gavelkind,  by  which  land 
descends  to  all  the  males  of  equal  degree  together ;  or  borough 
English,  according  to  which  the  youngest  son  succeeds 
on  the  death  of  his  father;  or  burgage  tenure,  which 
prevails  in  certain  towns,  and  is  characterised  by  special 
customs  (711).  Where  A.  had  three  sons,  and  D.,  the 
youngest,  died,  leaving  a  daughter,  E.,  and  then  A.  pur- 
chased lands  in  borough  English,  and  died,  it  was  held, 
in  accordance  with  the  custom,  that  the  lands  should  go 
to  E.  {n).  The  right  of  primogeniture  above-mentioned 
does  not,  however,  exist  amongst  females,  and,  therefore, 
if  a  person  dies  possessed  of  land,  leaving  daughters  only* 
they  take  jointly  as  co-parceners  (o). 

{i)  Ainnory  v.  Delamirie,  1  Stra.  their  several  owners,  and  become  bom 

604  (cited,  Jniite  v.  MulleU,  6  Exch.  vacaniia ;*'  SjJence  v.  Unioti  Mariiu 

7  ;  and  distinguished  in  Buckley  v.  his.  Co.,  L.  R.  8  C.  W  438.  See  flute. 

Gross,  8   B.  &  S.   664) ;  Bridges  w  p.  231. 

ffawkesworUi,  21   L.  J.    Q.    B.    76.  (k)  S.  Staffordshire   JVaUr  Co.  T. 

Sec    also    Waller    v.    Drakeford,    1  Sharman,  [1S96]  2  Q.  }^,  iA. 

E.  &  B.  749 ;  Mortimer  v.  Cradock  (1)  Jeffries  r.    Q.    JF.  K   Co.,  5 

(C.  P.),  7  Jnr.  45  ;  Merry  v.  Green,  E.  k  B.  806. 

7  M.  &  W.  623.  (w)   2  Blac.   Com.    83,   84.     See 

"There  is  no  authority,"  however,  Mugglelorii  v.  BameU,  1  H.  &  N.  282 : 

'*nor  sound  reason  for  saying  that  2  Id.  668. 

the  goods  of  several  persons  which  are  {n)  Clements  v.  Scitdaviort,  2  Ld. 

accidentally  mixed  together  thei-eby  Raym.  1024. 

absolutely  cease  to  be  the  property  of  (o)  2  Blac.   Com.   187,  356,  8S5 


THB    3I0DE   OF    ACQITIRIHO    PBOPEKTY.  £io 

The  maxim  now  undei'  consideration  usually  determines  n^'  property. 
the  rights  of  persons  who  make  conflicting  claims  to  real 
property.  At  law  the  general  rule  clearly,  is  that  different 
conveyances  oE  the  same  lands  take  effect  accordmg  to  their 
priority  in  time,  and  that  prior  posBesaion  is  of  no  avail 
against  prior  title.  Equity  follows  the  law,  and,  where  the 
legal  estate  is  outstanding  in  a  first  ansatisfied  mortgagee, 
of  two  subsequent  equitable  incumbrancers  he  who  is  prior 
in  time  is  prior  in  equity  {p).  Equitable  incumbrancers 
are  ranked,  as  a  rule,  according  to  the  dates  of  their 
Becnrities :  Qui  prior  est  tempore  potior  est  jure  ,■  the  first 
grantee  is  2^'fio^>  ^(^t  is  potentior ,-  he  has  a  better  and 
superior,  because  a  prior,  equity  {q). 

The  maxim,  however,  is,  in  our  law,  subject  to  an  im-  EfTector 
portant  qualification,  that  "  where  equities  are  equal,  the  "egaUstate. 
legal  title  prevails."  Equality  here  means,  not  equality  in 
ix)int  of  time,  but  the  absence  of  circumstances  rendering 
the  conduct  of  one  of  the  rival  claimants  less  meritorious. 
Equitable  owners  who  are  upon  an  equality  in  this  respect 
may  struggle  for  the  legal  estate,  and  he  who  obtains  it, 
having  then  both  law  and  equity  on  his  side,  is  in  a 
better  position  than  be  who  has  equity  only.  This  doctrine 
is  not  confined  to  tacking  mortgages,  but  applies  in 
favour  of  all  equitable  owners  or  incumbrancers  for  value 
without  notice  oE  prior  equitable  interests,  who  get  i 
the  legal  estate  from  persons  committing  no  breach  t 
trust  in  conveying  it  to  tbem(r).  A  later  incumbrance 
vbo  purchases  without  notice,  and  who  afterwarr 
acquires  the  legal  estate,  may  hold  it,  as  a  rul< 
against  one  whose  equitable  title  is  prior  in  point  i 
time ;  and  the  mere  fact  that  he  has  notice  of  the  pri< 

In  Godfrry  r.  BuUock,  1  Roll.  623,  tiS. 

n-  (S) ;  cited  2  Ld.  Rayin.  1027  ;  the  iq)  I'hilU)>a  v.  Fhillii^,  i  D.  F. 

aalam  wu,  that,  iu  default  of  issoe  J.  215  :  31  L.  J.  Cli.  32S. 
nule  the  eldeit  daughter  alionld  htire  (r)  Baiify  v.  Bariiai,  [1894]  1  C 

lb»Uiid.  as.  38,  37  :  68  L.  J.  Cli.  7-3. 
\f)  Jffna  V.  Jotut,  B  Sim.  641— 
L.H.  18 


»i 


THE  JKftm  OP  AOQCIBINO  PEOPEBTT. 

cq:i:ti}4e  iurambnnee  irben  he  acquires  the  legal  estate 
15  iicTnalmal  «L 

T!:is  doctrine  oi  the  protection  given  by  the  legal 
esxaic'  T'  enables  a  legal  mortgagee,  who  makes  farther 
a'irances  npon  the  aecnritr  of  the  mortgaged  property,  to 
^  ta^k  '^  as  against  mesne  incombrancers  of  which  he  had 
no  notice  when  he  made  soch  advances ;  and  also  enables 
an  e>7Tiitable  mortgagee,  who  afterwards  acquires  the  legal 
estate,  to  "  tack  **  as  against  prior  equitable  mortgagees  of 
whom  he  had  no  notice  when  he  took  his  own  equitable 
mortirage.  This  right  of  tacking,  whereby  priority  is 
gained,  never  arises  unless  the  legal  estate  is  held  or 
ac«]uired :  one  equitable  incumbrance  cannot  be  tacked  to 
another,  for  **  in  all  cases  where  the  legal  estate  is  out- 
standing, the  several  incumbrances  must  be  paid  accord- 
ing to  their  priority  in  time  ^*  (n) ;  and  it  is  essential 
to  the  right  to  tack  a  later  incumbrance  as  against  an 
earlier  that  the  latter  be  taken  without  notice  of  the 
earlier  (r). 
Mortjr^pp*  \  mortgagee  mav,  (subject  to  44  &  45  Vict.  c.  41,  s.  18), 

aihl  tenant.  .'  . 

eject,  without  notice  to  quit,  a  tenant  who  claims  imder  a 
lease  from  the  mortgagor,  granted  afier  the  mortgage,  and 
without  the  mortgagee's  pririty ;  for  the  tenant  stands  in 
the  place  of  the  mortgagor,  and  the  possession  of  the 
mortgagor  cannot  be  considered  as  holding  out  a  false 
apiiearance,  since  it  is  of  the  very  nature  of  the  transaction 
that  the  mortgagor  should  continue  in  possession;  and 
whenever  one  of  two  innocent  parties  must  be  a  loser,  then 
the  rule  applies,  qui  prior  est  temporcy  potior  est  jure.  If, 
in  the  instance  just  given,  one  party  must  suffer,  it  is  he  | 

(»)  Taijlor  v.  B^tsidl,  [1892]  A.  C.  89  Vict.  c.  87,  s.  129. 
244,  255,  269  :  61  L.  J.  Cli.  657.  (m)  Brace    v.    Duchess    of  Marl- 

{i)  The  doctrine  no  longer  affects  l/orwtgh,  2  P.  Wnis.  491 ,  495. 
lands  in  Yorkshire  ;  see  47  &  48  Vict  (r)  Bopkinson  v.  Bolt,  9  H.  L.  C«s. 

c.    54,   8.    16.     It   WHS    temporarily  614 :  34  L.  J.  Ch.  468.  See  forUier 

a))olished  by  37  &  88  Vict.  c.  78,  s,  7;  as  to  tacking.  Marsh  v.  Lee,  1  WK  A 

but  that  section  was  repealed  by  38  &  T.,  L.  C.  in  Eq. 
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irho  has  not    used   due    diligence    in    looking    into  the 
title  (x). 

With  regard  to  equitable  interests  in  personal  property,  choses  in 
the  general  rule  is  that  an  assignee  for  value,  who,  at  the  ^^*°"- 
date  of  the  assignment  to  him,  had  no  notice  of  an  earlier 
assignment,  obtains  priority  by  giving  notice,  to  the  person 
who  has  legal  dominion  over  the  fund,  before  notice  is 
given  by  the  earlier  assignee :  a  rule  which  applies  gene- 
rally to  assignments  of  choses  in  action,  or  of  such  interests 
in  real  estate  as  can  only  reach  the  hands  of  the  bene- 
ficiary or  assignor  in  the  shape  of  money,  but  not  to 
assignpaents  of  an  equitable  interest  in  real  estate,  such  as 
an  equity  of  redemption  (^).  If  the  fund  be  in  Court,  a 
stop-order  is  equivalent  to  notice  (z).  If  the  notices  be 
given  contemporaneously,  then  the  assignments  take  effect 
according  to  their  dates  (a). 

The  above  rule  as  to  gaining  priority  by  notice  does  not,  shares, 
however,  apply  as  between  the  assignees  for  value  of 
equitable  rights  in  shares  of  companies  governed  by  the 
Companies  Clauses  Consolidation  Act,  1842,  or  the  Com- 
panies Act,  1862,  for  such  companies  are  relieved  by 
statute  from  the  duty  of  taking  any  notice  of  equitable 
rights  in  their  shares  (I^) ;  except,  indeed,  in  so  far  as  such 
notice  affects  their  own  right  of  charging  the  shares  with 
debts  due  from  the  shareholder  (c).  Consequently,  where 
two  persons  claim  title  to  shares  registered  in  the  name  of 
a  third,  the  earlier  title  usually  prevails,  and  not  that  of 
which  the  company  first  had  notice  (rf). 

If  two  or  more  bills  of  sale  be  given,  comprising  the  Bills  of  sale. 

»  Keedi  v.  Hall,  Dougl.  21.  {b)  SoeUU  General  v.   Walker,  11 

(.»/)  ITardv.  Z>»«krow5<j,  [1893]  A.  C.  App.  Cas.  20  :  55   L.   J.   Ch.    169; 

369,  384,  390 :  62   L.   J.  Cb.   881  ;  Powell  v.   L,    d:    Provincial  Bank, 

and  cases  there  collected.  [1898]  2  Ch.  555  :  62  L.  J.  Ch.  795. 

(:)  Mack  t.  Postle,  [1894]  2   Ch.  (c)  Bradford  Bank  v.   Briggs,  12 

449,  456 :  68  L.  J.  Ch.  593.  App.  29  :  56  L.  J.  Ch.  364. 

rt)  Calisker  v.  Fn-bcs,  L.  R.  7  Ch.  (rf)  Moore  v.  N.  W.  Bank,  [1891] 

Kya.  2  Ch.  599  :  60  L.  J.  Ch.  627. 
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Tnnsftrs 
of  ships. 


Rottomiy 
bonds. 


same  chatteiS,  their  priority  generally  depends  now  upon 
the  order  of  dale,  not  of  their  execution,  but  of  their 
registration  .'^  Thos  an  earlier  bill  of  sale,  whether 
a)<solQte  or  by  way  of  secnrity,  if  not  registered,  cannot 
pnrvail  a^zainst  an  absolnte  bill  of  sale,  given  later,  bat 
re$risteredi/'».  But  a  bill  of  sale  given  by  way  of 
security  is  void,  except  as  against  the  grantor,  in  respect 
of  chattels  of  which  the  grantor  is  not  the  "  true  owner  '* 
at  the  time  of  the  execution  of  the  bill  of  sale(/7),  and 
therefore  it  cannot  acquire  priority,  through  registration, 
over  an  earUer  absolute  bill  of  sale,  not  registered  (/i).  This 
reasoning,  however,  does  not  apply  as  between  two 
absolute  bills  of  sale,  or  two  bills  of  sale  given  by  way  of 
security  u'^.  A  person  who  buys  goods  by  a  bill  of  sale 
and  leaves  the  seller  in  possession  of  the  goods,  now  runs 
the  risk  of  the  seller  deUvering  the  goods,  under  a  sale 
or  pledge,  to  a  person  receiving  them  in  good  faith  and 
without  notice  of  the  previous  sale  (k). 

Assignments  of  ships  and  shares  therein  are  not  affected 
by  the  Bills  of  Sale  Acts  (0,  but  are  regulated,  as  re^^ds 
registered  British  ships,  by  the  Merchant  Shipping  Act, 
1894  {m"^.  If  there  are  more  mortgages  than  one  registered 
in  respect  of  the  same  ship  or  share,  the  mortgagees,  not- 
withstanding any  express,  implied  or  constructive  notice, 
are  entitled  in  priority,  one  over  the  other,  according  to 
the  date  at  which  each  mortgage  is  recorded  in  the  register 
book,  and  not  according  to  the  date  of  each  mortgage 

itself  VM^- 
Bottomry  bonds  form  an  exception  to  the  rule.     If  bonds 

Q.  B.  408 :  60  L.  J.  Q.  B.  722. 

{k)  See  52  &  53  Vict  c.  45.  &.  8  ; 
56  k  57  Vict.  c.  71,  s.  25  (1). 


{r)  41  ft  42  Vict.  c.  81,  R.  10. 

{/)  Ctmtlhj  T.  Ste<r,  7  Q.  B.  D. 
520  :  Ltfons  v.  Tucla^  Id.  628  :  50 
L.  J.  Q.  R  661  ;  see  also  4o  A:  46 
Vict.  c.  43,  s.  8. 

{g)  45  k  46  Vict  c.43,  s.  5. 

(/t)  Tuck  V.  Southern  Counties  Ik- 
jtosit  Bmdy  42  Ch.  D.  471. 

(0  Thomas  v.   Scarles,    [1891]    2 


(0  41  k  42  Vict  c.  31,  s.  4 ;  see^ 
Gaj^p  V.  Band,  19  Q.  B.  D.  200 :  56 
li.  J.  Q.  B.  488. 

(m)  57  k  58  Vict  c.  60,  ss.  24-16. 

(»)  Id.  s.  88  ;  see  Black  t.  Wil- 
liams,  [1895]  1  Ch.  408. 
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are  given  at  different  periods  of  the  voyage,  and  the  value  of 
the  ship  is  insufficient  to  discharge  them  all,  the  last  in  point 
of  date  is  entitled  to  priority  of  payment  over  the  next  of 
an  earlier  creation,  because  the  last  loan  has  furnished  the 
means  of  preserving  the  ship,  and  without  it  the  former 
lenders  would  have  entirely  lost  their  security  (o). 

The  respective  rights  of  execution  creditors  inter  se  must  Priority  of 
often  be  determined  by  applying  the  maxim  as  to  priority. 
Where  two  writs  of  execution  against  the  same  person  are 
delivered  to  the  sheriff,  his  duty  is  to  execute  both,  giving 
priority  to  that  which  first  came  to  his  hands  (p)  ;  unless, 
indeed,  the  earlier  writ  be  void  as  against  the  later,  in 
which  case  he  must  disregard  the  earlier  in  favour  of  the 
later  (r/).  For  instance,  where  goods  seized  under  a  Ji.  fa. 
founded  on  a  judgment  fraudulent  against  creditors  remain 
in  the  sheriff's  hands,  or  are  capable  of  being  seized  by 
him,  he  ought  to  sell,  or  seize  and  sell,  such  goods  under 
a  subsequent  writ  of  Ji.  fa.  founded  on  a  bond  fide  debt  (/). 
Where,  moreover,  a  party  is  in  possession  of  goods  appa- 
rently the  property  of  a  debtor,  the  sheriff  who  has  a  Ji.  fa. 
to  execute  is  bound  to  inquire  whether  the  party  in  pos- 
session is  BO  bond  Jide,  and,  if  he  find  that  the  possession 
is  held  under  a  fraudulent  or  an  unregistered  (s)  bill  of  sale, 
he  is  bound  to  treat  it  as  null  and  void,  and  levy  under 
the  writ  (0- 

A  writ  of  Ji.  fa.  or  other  writ  of  execution  against  goods, 
binds  the  property  in  the  goods  of  the  execution  debtor  as 
from  the  time  when  the  writ  is  delivered  to  the  sheriff  to 
be  executed  ;  but  subject  to  the  rule  that  the  writ  does  not 

<o)  Abbott,  Shipping,  13th  etl.  176.  M.  &  W.  267  ;  Drewe  v.  LaUmn,  11 

(p)  Dennis  v.    Whxtham,  L.  K  9  A.  &  E.  629. 

«^  B.  345 :  43  L.  J.  Q.  B.  129.  (»)  See  Ex  p,  Blaiberg,  23  Ch.  D. 

(g)  See  2»er  Cave,  J.,  14  Q.  B.  D.  254. 

W.  (0  Lovick  V,  Crowthr,  8  B.  k  C. 

(r)   Chrislophergoii    v.    Burloti,    3  135,  137  ;  JVarmofl  v.  Young,  5  B.  & 

Bxch.   160;  Shattock  v.    Garden,    6  C.    660,   666.     See,   nlso,    the   cases 

Exch.   725  ;  Ivirat/  v.   Majnmj,    11  cited,  Arg.,  12  M.  k  W.  664. 
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prejudice  the  title  to  sach  gpods  acquired  by  a  person  in 
good  laith,  and  for  Taloable  consideration,  unless  he  had^ 
when  he  acquired  his  title,  notice  that  such  writ,  or  any 
other  writ  by  virtue  whereof  the  debtor's  goods  might  b& 
sei2sed  or  attached,  had  been  delivered  to  and  remained 
unexecuted  in  the  hands  of  the  sheriff  (fi). 

We  may  observe  that  the  law  relative  to  patents  and  to 
copyri^t  is  referable  to  the  maxim  as  to  priority.  With 
respect  to  patents,  the  general  rule  is  that  the  original 
inventor  of  a  machine,  who  has  first  brought  his  inventioD 
into  actual  use,  is  entitled  to  priority  as  patentee,  and  that 
consequently  a  subsetjuent  original  inventor  cannot  avail 
himself  of  the  invention ;  and  this  is  evidently  in  accord- 
ance with  the  rule,  qni  prior  est  trmjxire^  potior  est  jure  (j). 
If,  therefore,  several  persons  simultaneously  discover  the 
same  thing,  the  party  first  communicating  it  to  the  public 
under  the  protection  of  the  patent  is  the  legal  inventor^ 
and  is  entitled  to  the  benefit  of  it  (i/). 

A  person,  however,  to  be  entitled  to  a  patent  for  an 
invention  must  be  the  ^first  and  true  iuretitor  {z)  ;  so  that, 
if  there  be  any  public  user  thereof  by  himself  or  others 
before  the  grant  of  the  patent  (a),  or  if  the  invention  has 
been  previously  made  public  in  this  country  by  a  descrip- 
tion contained  in  a  work,  whether  written  or  printed,  which 
has  been  publicly  circulated,  one  who  afterwards  takes  out 
a  patent  for  it  is  not  the  true  and  first  inventor  within  the 
21  Jac.  1,  c.  3,  even  though,  in  the  latter  case,  he  has  not 
borrowed  his  invention  from  such  publication  (6),    But  a 

(m)  56  ft  57  Vict,  c  71,  8.  26.    See  («)  Houtehill  Coal  awrf  Iron  Co,  t, 

Hobdon  V.  TheHuwn,  L.  R.  2  Q.  B.  KeUaon,  9  CI.  &  F.  788.    See  Broken 

042.  V.  AnnantlaU,  Webs.  Pats.  Cas.  488. 

(.»•)  See  8  Whcaton  (U.S.),  R.  App.  And  generally,  in  regard  to  the  nuw- 

24.  tion,  what  is  such  i>rior  nser  as  will 

(y)  Per  Abbott,  C.J.,  Foi-mjUi  v.  avoid    a    i»ateut,   see   Norniau  Pat. 

Jiivirrf,  Webs.  Pat.  Cas.  97,  n.  ;  per  Chap.  5. 

Tindal,  C.J.,  Cornish  v.  Keene,  Id.  {b)  Stead  v.  inUiaius,  7  M.  &Gr. 

509^  818  ;  Stead  v.  Anderson^  4  C.  B.  806. 

(s)  See  Norman  Pat,  Chap.  8.  Sec  BuoUk  v.  Kennard,  2  H.  &  K.  84. 
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communication  from  abroad  of  a  manufacture  openly  pub- 
lished there  may  be  the  subject  of  a  patent  in  this  country, 
and  an  importer  of  an  invention  from  abroad  is  an 
inventor  (e).  A  communication  made  in  England  by  one 
British  subject  to  another  of  an  invention  never  published 
in  this  country  does  not  make  the  person  to  whom  the 
invention  is  communicated  the  first  and  true  inventor  (d). 

Although  it  is  generally  true  that  a  new  principle,  or 
modus  aperandiy  carried  into  practical  and  useful  effect  by 
the  use  of  new  instruments,  or  by  a  new  combination  of 
old  ones,  is  an  original  invention,  for  which  a  patent  may 
be  supported  (e) ;    yet,  if  a  person  merely  substitute,  for 
part  of  a  patented  invention,  some  well-known  equivalent, 
whether  chemical  or  mechanical,  this,  being  in  truth  but 
a  colourable   variation,   amounts   to  an   infringement   ol 
the  patent  (/) ;    and  where  letters  patent   were  granted 
for  improvements  in    apparatus  for    manufacti^ring  cer- 
tain chemical   substances,  and   the  jury  found   that  the 
apparatus  was  not  new,  but  that  the  patentee's  mode  of 
connecting  the  parts  of  that  apparatus  was  new,  the  Court, 
in  an  action  for  an  alleged  infringement  of  the  patent, 
directed  the  verdict  to  be  entered  for  the  defendant,  upon 
an  issue  taken  as  to  the  novelty  of  the  invention  {g) ;  and 
"no  sounder  or  more  wholesome  doctrine"  in  reference  to 
this  subject  was  ever  established  than  that  a  patent  cannot 
be  had  "for  a  well-known  mechanical  contrivance  merely 
when  it  is  appUed  in  a  manner  or  to  a  purpose  which  is 


See  Patent  Act,  1883,  46  &  47  Vict 
c.  57,  s.  33  e<  seq, 

(c)  Re  Claridge's  PaleiU,  7  Moo. 
P.  C.  8d4. 

(cQ  Marsden  y.  Sar^Ule  Sired  Foun- 
dry Co.,  3  Ex.  D.  203. 

(«)  BoulUni  V.  Bidl,  2  H.  Bla.  463 ;  3 
K  R.  439;  S.  C,  8  T.R.  95 ;  Haira  ease, 
WcU.  Pat.  Cm.  98 ;  cited,  pei'  Ld. 
Abinger,  Loafir.  Hagtie,  Id.  207, 208 ; 
Ildmea  v.  L.  <t  iV.    /K.  It.  Co,,  12 


C.  B.  831,  861 .  See  Tetlcy  v.  EasUfn, 
2  C.  B.  N.  S.  106  ;  Patent  BoUle 
Envelope  Go.  v.  Seymer,  5  Id.  164. 

(/)  See  Heal/i  v.  Uiiwin,  13  M.  k 
W.  fi83  ;  S.  C,  12  C.  B.  622  ;  5  H.  L. 
Cas.  605.  And  see  furtlier  ou  this 
subject,  Newton  v.  Or.  J  miction  A*. 
Co.,  5  Exch.  381  ;  Newton  v.  Faudier, 
6  Exch.  859. 

iff)  Qavible  v.  Kurtz,  3  C.  B.  425. 
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D  I  quite  the  same,  bat  is  analogous  to  the  manner  or  the 
purpose  in  or  to  which  it   has   been  hitherto  notoriously 

CiTyr-^x.  C'opTriiiht  in  a  published  book  means  the  sole  and  exclu- 

sive ULefty  of  {Minting  or  otherwise  multiplying  copies  of 
tLe  l<iok  in.  Such  right  is  now  regulated  entirely  by  statute 
l^w  •  I  *.  and  is  the  property,  for  a  term  of  years,  of  the  author 
and  his  as&i^ns  u'^  The  great  object  of  such  law  is  to 
stimulate,  by  the  protection  given,  the  composition  and 
puMication  of  learned  and  useful  works  (0;  and  the  author's 
riizht  rests  upcm  the  Uke  principle  as  that  of  a  patentee,  viz., 
priority  of  invention,  coupled  with  publication.  Copyright 
in  his  book  can  be  acquired  by  a  British  subject  wherever 
resident,  or  bv  an  alien  friend  while  resident  in  British 
dominions,  and  is  acquired  throughout  such  dominions  by 
publishing  the  book  first  in  the  United  Kingdom  (?n),  or,  as 
a  rule,  by  producing  it  first  in  a  British  possession  (n). 
With  regard  to  books  first  pubUshed  in  a  foreign  country, 
copyright  in  this  country  can  only  exist  by  virtue  of  Orders 
in  Comicil  under  the  International  Copyright  Acts  (o). 


§    II. PROPERTY — ITS   RIGHTS   AND   LIABILITIES. 

This  section  contains  remarks  upon  the  legitimate  mode 
of  enjoying  property,  the  limits  and  extent  of  that  enjoyment, 
and  the  rights  and  liabilities  attaching  to  it.  The  maxims 
commented  upon,  in  connection  with  this  subject,  are  four: 
that  a  man  shall  so  use  his  own  property  as  not  to  injure 
his  neighbour ;  that  the  owner  of  the  soil  is  entitled  to  that 

(/<)  Per  Ld.  Westbury,  Harxoocd  v.  (m)  See  6  &  6  Vict  c.  45  ;  KoutUdge 

0.  X,  IL  Co.,  11  H.  L.  Cas.  682.  v.  Low,  L.  R.  8  H.  L.  100 :  37  L  J. 

(/)  5  A  6  Vict  c  45,  ss.  2,  8.  Ch.  454. 

(^-)  Jefferys  v.  Boosey,  4  H.  L.  Cas.  («)  See  49  &  50  Vict  c.  9i,  s.  8. 

815  :  24  L.  J.  Ex.  81.  {o)  See  49  k.  50  Vict  c.  83  ;  /^  ▼• 

(Z)  Per  Ld.  Cairns,  L.  R.  3  H.  L.  George,  [1896]  2  Ch.  866 :  66  L  J. 

108.  Ch.  1. 
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vliicli  is  above  and  nnderneith  it ;  that  what  is  annexed  to 
the  freehold  usually  becomes  subject  to  the  same  rights  of 
ownership ;  that  **  every  man's  house  is  his  castle." 


Sic    UTERE    TUO     UT    ALIENUM     NON     L^DAS.       (9    lie]).    69.) 

Enjoy  your  own  yropcrUj  in  such  a  manner  as  not  to  injure 
that  of  another  person  {p). 

A  man  must  enjoy  his  own  property  in  such  a  manner  as  Injuries 
not  to  invade  the  legal  rights  of  his  neighbour:  expedit  wrongfuHiso 
reipublica  ne  sud  re  quia  male  utatur  {q).     **  Every  man,"  of  property. 
observed  Lord  Truro  (r),  "  is  restricted  against  using  his 
property  to  the  prejudice  of  others;"  arid  *'the  principle 
embodied  in  the  maxim,  aiV  utere  tuo  nt  alienuni  non  hedas^ 
applies  to  the  public  in  at  least  as  full  force  as  to  individuals. 
There  are  other  maxims  equally  expressive  of  the  principle : 
nihil  quod  est  inconveniens  est  licittim  («),  and  salus  reipuhlicce 
suvrema  lex  "  (0-     To  so  large  a  class  of  cases,  indeed,  and 
under  circumstances  so  dissimilar,   is  the  rule  before  us 
capable  of  being  applied,  that  we  can  here  merely  suggest 
some  few  leading  illustrations,  omitting  references  to  many 
reported  decisions  which  might  equally  well  exemplify  its 
meaning. 

In  the  first  place,  then,  we  must  obsei*ve  that,  as  a  rule, 
the  invasion  of  an  established  right,  of  itself,  constitutes  an 
injury,  for  which  damages  are  recoverable ;  for  "  in  all  civil 
acts  our  law  does  not  so  much  regard  the  intent  of  the  actor 

(i*)  Such  is  the  literal  translation  7  H.  L.  Gas.  388 ;  jicr  Pollock,  C.B., 

of  the  above  maxim ;  its  true  legal  Bofpudl  v.  L.  <(•  N,    JF.  A*.  Co.,  7 

meaniog  would  rather  be,  **So  use  H.  &  N.  440  ;  Williams  \.  Grov^coU, 

your  own  pro^ierty  as  not  to  injui*e  4  B.  &  S.  149,  155 — 156 

Ae   rights   of  another/*    See   Ai-g.,  {q)  I.  1,  8,  2. 

J^fries  V.  JFilliains,  5  Exch.  797.  (r)  Egerton  v.    Earl  Bromiloiny  4                                     i 

The  maxim  is  cited,  commented  on,  H.  L.  Cas.  195. 

«r  applied,  in  Bcwnni  v.  B€uJchoiise^  (»)  AiUe^  p.  147. 

K.  B.  &  R  637,  639,  643 :  9  H.  Ii.  {I)  AnU,  p.  1. 
Ctg.  5!1  ;   Chaaanore   v.   Bichards, 
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as  the  loss  and  damage  of  the  party  suffering."  In  trespass 
qu.  cL  fr.^  the  defendant  pleaded  that  he  had  land  adjoining 
plaintiff's  close,  and  apon  it  a  hedge  of  thorns ;  that  he  cat 
the  thorns,  and  that  they,  ipso  inritOj  fell  upon  the  plaintiff's 
land,  and  the  defendant  took  them  off  as  soon  as  he  could. 
On  demurrer,  judgment  was  given  for  the  plaintiff,  on  the 
ground  that,  "  though  a  man  do  a  lawful  thing,  yet  if  damage 
thereby  befalls  another,  he  shall  answer  it,  if  he  could 
have  avoided  it  '*  (h).  So,  where  the  defendants,  a 
burial  board,  planted  on  their  own  land,  about  four  feet 
from  their  boundary  fence,  a  yew  tree,  which  grew  so  as  to 
project  beyond  the  fence  and  over  an  adjoining  field  hired 
by  the  plaintiff  for  pasture ;  and  the  plaintiff's  horse,  feeding 
in  the  field,  ate  of  that  part  of  the  yew  tree  which  so 
projected,  and  died  of  the  poison  contained  in  it:  it  was 
held  that  the  defendants  were  liable  for  the  value  of  the 
horse  (jr). 

Accordingly,  "in  considering  whether  a  defendant  is  liable 
to  a  plaintiff  for  damage  which  the  latter  has  sustained,  the 
question  often  is,  not  whether  the  defendant  has  acted  with 
due  care  and  caution,  but  whether  his  acts  Lave  occasioned 
the  damage :  **  and  this  doctrine  "is  founded  on  good  sense. 
For  when  one  j)erson  in  managing  his  own  affairs  causes, 
however  innocentl}',  damage  to  another,  it  is  obviously  only 
just  that  he  should  be  the  party  to  suffer.  He  is  bound  m 
nti  9H0  ut  mm  Uedat  alieniim  "  (^). 

In  the  next  place,  it  may  be  laid  down,  as  a  true  proposi- 
tion, that,  although  bare  negligence  unproductive  of  damage 


(u)  SceLamberty.  Besset/jT.Kaym. 
422  :  jreacer  v.  Jrard,  Hob.  184  ; 
per  Blackstone,  J.,  ScoU  v.  ShepherdL, 
3  Wils.  403  ;  per  Ld.  KeDyon,  Hay- 
aafl  V.  Creasy,  2  East,  104 ;  6  R.  R. 
880  ;  Ttn-berville  r.  Stampe,  1  Ld. 
Raym.  264 ;  Jones  v.  Festiniog  R, 
Co,,  L,  R.  3  Q.  B.  785  ;  raughan  v. 
AfeiUove,  3  Ring.  N.  C.  468  ;  I^ujgolt 
V.  E,  Ci/utUiea  R.  Co.,  3  C.  \\.  229  ; 


Grocers'  Co,  v.  Donne,  8  Ring:  N.  C. 
84  ;  Atdridye  v.  (?.  W,  R,  Co.,  4 
Scott,  N.  R.  156. 

{x)  Orowhnrsl  v.  Anursham  Bvrial 
Boarti,  4  Kx.  Div.  5 :  48  L.  J,  Bt 
109 ;  Hurdman  v.  JV.  K,  R.  (kK,l 
C.  P.  D.  168  :  47  L.  J.  C.  P.  36«. 

{y)  Per  L<i.  Cninwoi'tb,  Rylawds  t. 
Fietdier,  L.  R.  8  H.  L.  841,  citing 
Lambert  v.  Ressey,  supra. 
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(0  another  will  not  give  a  right  of  action,  negligence  causing 
damage  will  do  bo  (2) ;  negligence  being  defined  to  be  "  the 
omission  to  do  Bomething  which  a  reasonable  man,  guided 
upon  those  considerations  which  ordinarily  regulate  the 
conduct  of  human  nffaire,  would  do,  or  doing  sometliing 
which  a  prudent  and  reasonable  man  would  not  do  "  (a) ; 
negligence,  moreover,  not  being  "  absolute  or  intrinsic,"  but 
"always  relative  to  some  circumstances  of  time,  place,  or 
person,"  imposing  a  duty  to  take  care  (b). 

Having  thus  premised,  the  following  instances  will  serve 
to  show  in  what  manner  the  maxim  placed  at  the  head  of 
these  remarks  is  applied,  to  impose  restrictions,  first,  upon 
theenjoymentof  property  (c),  and  secondly,  upon  the  conduct 
of  each  individual  member  of  the  community.  In  illustra- 
tion of  the  first  branch  of  the  subject,  we  may  observe,  that, 
if  a  man  build  a  house  so  close  to  mine  that  bis  roof  over 


hangs  mine,  and  throws  the  water  off  upon  it,  this  is  a 
nuisance,  tor  which  an  action  lies  (d).  So,  an  action  lies,  if, 
by  au  erection  on  his  own  laud,  he  obstruct  my  ancient 


"■   lujury  to 

neifthbour's 


(:)  See  Itrooiu's  Com.,  4tb  »).  S56 ; 
IFhitfk<,u»e  V,  Sinaingham  Co.,  27 
L  J.  Ki.  2S ;  BayU's  v.  irulver. 
iat^Um  Co.,  6  H.  &  K.  241  ;  Duck- 
wifrtk  r.  JohHton,  4  M.  653. 

(n)  P<TAiaon»u,  a,  Btytltv.Bir- 
iMHgiuitii  Co.,  11  Eicb.  784.  Seeslao 
Hmvat  V.  Penile,  11  (J.  It.  D.  503  ; 
LcLiern  v.  GouU,  [18B3]  1  g.  B.  4B1. 

Liic*a  htu  been  defineil  to  bo  "a 
Diglect  to  do  aoniething  wbicli  by 
law  &  mm  U  obli({eil  to  do  ; "  pa'  Ld. 
Ellcnbonnigh,  Sebag  v.  /Ibiltol,  4 
M.  k  3.  4«a:  *.lo|>t«I  by  Abl»tt, 
C.J.,  Tiiiner  T.  J/a^dta,  4  B.  &  C.  2. 

(()  Jodgni.,  1/egg  v.  Midland  S. 
tb.,  1  H.  fc  N.  781  ;  iipproved  in 
Axfej-  V.  fniUiMr,  1  II.  k  8.  800. 
A«  to  {inwf  of  iiegligBuce,  see  mite, 
p.  i4« ;  jimji  V.  r<da.  2  H.  Ii.  V. 
7*8;  Pcrnwe.  UoHmouUukireH.Cu., 
II  C.  B.  8SS  ;   fvte  v.  iniif.  A  1'.  11. 


Co.,  2  U.  &  N.  728  ;  Harria  v.  Andcr- 
mm,  14  C.  B.  N.  S.  *S9  ;  Ram  v. 
PaUiier,  6  Id.  84  ;  MaachraUr  JC.  Co.  v. 
Fullartoii,  14  Id.  54;  Roberts  v.  (/. 
IV.  n.  Co.,  4  Id.  608;  KuHh  v. 
S«iHh,  10  Id.  57a;  MaMey  v.  S(. 
Hdai'4  Carua  Uu.,  2  H.  &  N.  S40  ; 
mUoaghbij  V.  Hmridije,  12  C.  B. 
742 ;  Teiaplenian  v.  HnijiloH,  Id.  507  ; 
Mcleille  V.  Doidgc.  8  C.  B.  460 ; 
Gi-uU  V.  CltetUr  d-  Halglitad  Jt.  Co., 
2  Eicb,  251 ;  Dans'-/  \:  UicliardKH, 
ZIL  It  K.  Ml;  HoIxHii  v.  S«iUh,  2 
H.  k  N.  213  :  VaaKiU  v.  m-UjIU,  6 
K.  b  B.  801  ;  llotddee  v.  tiuiUbg,  8 
C.  B.  N.  3.  2S4. 

if)  Hue  pel-  Holt,  C.J.,  Teimiit  v. 
OMicU,  2  Lil.  lUym.  1092—1093, 
r.illo>ved  ill  Hodyl-iaxM  v.  iT.iww,  4 
B.  k  S.  241. 

(d)  Peiiraddockv'icatf.,  5  Be[i.  100 
F>fj  V.  Pixidicr,  1  C.  B.  828, 
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lights  and  windows ;  for  a  man  has  no  right  to  erect  a  new 
edifice  on  his  ground  so  as  to  prejudice  what  has  long  been 
enjoyed  hy  another  <**) :  tedificare  in  tuo  irroprw  solo  non  Ucet 
qH«Ml  altrri  ni}reat  {/),  In  like  manner,  if  a  man,  in  pulling 
down  his  house,  occasion  damage  to,  or  accelerate  the  fall  of, 
his  neighbour's,  he  will  be  liable,  provided  there  was 
negligence  on  the  part  of  those  engaged  in  pulling  down  the 
house;  and  he  will  not  be  exonerated  from  liability  by 
employing  a  competent  contractor  to  do  the  work.  Therefore, 
where  the  defendant  and  the  plaintiff  occupied  adjoining 
houses,  and  the  defendant  rebuilt  his  house,  employing  a 
competent  builder  and  architect  for  that  purpose,  and  in  the 
course  of  the  work  the  workmen  employed  by  the  builder 
began  to  fix  a  staircase,  and,  in  so  doing,  negligently  and 
without  the  knowledge  of  the  defendant  or  his  architect  cut 
into  a  party  wall  dividing  the  defendant's  house  from  the 
plaintiff's,  and  thereby  injm-ed  the  plaintiff's  house ;  it  was 
held  that  the  defendant  was  liable  (//).  The  operation  being 
a  hazardous  one,  the  defendant  was  bound  to  see  that  it  was 
carried  out  with  reasonable  care  and  skill,  and  he  could  not 
avoid  responsibility  by  delegating  the  control  of  that  opera- 
tion to  a  third  i)erson,  however  competent  that  person  might 
be.  It  would  seem  that  the  defendant's  duty  in  such  a  case 
does  not  go  beyond  the  exercise  of  reasonable  care  and  skill, 
and  that  although  the  law  has  been  varying  somewhat  in  the 
direction  of  treating  parties  engaged  in  such  a  work,  as 
insurers  of  their  neighbours,  or  warranting  them  against 
injury,  it  has  not  quite  reached  that  point  {h). 


{c)  See  per  Pollock,  C.  B.,  Btignall  v. 
L,  <t-  X  W.  JL  Co.,  7  H.  &  N.  440  ; 
S.  C,  1  H.  &  C.  644,  which  well 
illustrates  the  maxim  commented  on. 
See  Dodd  v.  Holme,  1  A.  &  E.  493 ; 
recogn  iseil  Bnidbee  v. Mayor  o/Londo7i, 
o  Scott,  N.  R.  120  ;  Partridge  v.  ScM, 
3  M.  k  W.  220  :  m-ognisiiig  JH/nU  v. 
Harrison,  3  H.  k  Ad.  871  ;  37  R.  R. 
666  )Broicn  v.  Windsor,  1  Cr.  &  .1.20. 


{/)  3  Inst  201. 

{g)  Percival  v.  Hughes,  9  Q.  B.  D. 
441 :  61  L.  J.  Q.  B.  388  :  8  App.  Ca& 
443.  See  also  Bradbec  y.  Mayor  ^/ 
London,  5  Scott,  N.  R.  120;  yer 
Ld.  Deuman,  Dodd  v.  Holvie,  1  A  & 
E.  505.  See  Peytwi  v.  Ma^  ef 
London,  9  B.  &  C.  725  ;  33  R  R.  811. 

(A)  Per  lA,  Fitzgerald,  Hughes  r. 
Pa'cival,  8  Api).  Cas.,  p.  455. 
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The  mere  circumBtance  of  juxtapoBition  does  not,  in  the 
nbeence  of  any  right  of  easement,  render  it  necessary  for  a 
person  who  pulls  down  hie  wall  to  give  notice  of  his  intention 
to  the  owner  of  an  adjoining  wall,  nor  is  such  person,  if  he 
be  ignorant  of  the  exiatence  of  the  adjoining  wall,  lionnd  to 
nse  extraordinary  caution  in  pulling  down  his  own  (i). 

Neither  is  any  "obligation  towards  a  neighbour  cast  by 
law  on  the  owner  of  a  house,  merely  as  such,  to  keep  it 
repaired  in  a  lasting  and  substantial  manner :  the  only  duty 
is  to  keep  it  in  snch  a  state  that  his  neighbour  may  not  be 
injured  by  its  fall ;  the  house  may,  therefore,  be  in  a  ruinous 
stale,  provided  it  be  shored  sufficiently,  or  the  house  may  be 
demolished  altogether  "  (A).  Where,  however,  several  houses 
belonging  to  the  same  owner  are  built  together,  so  that  each 
requires  the  support  of  the  adjoining  house,  and  the  owner 
parts  with  one  of  these  houses,  the  right  to  such  support  is 
not  thereby  loBt(/). 

As  between  the  owner  of  the  surface  of  land  and  the  owner 
of  subjacent  mineral  strata,  and  as  between  owners  of 
adjoining  mines,  questions  frequently  arise  involving  a 
consideration  of  the  maxim,  sk  utere  tno  tit  iiUeinim  non 
Mm  (m),  and  needing  an  interpretation  of  it  not  too  much 
curtailing  the  rights  of  ownership.  In  Kiimphriin  v. 
Brogdeii  («),  the  plaintiff,  being  the  occupier  of  the  surface 

(0  Chailtcick  v.    Troicw,   fl  Bing.       C.  V.  192  :  38  L.  J.  C.  P.  172. 
X.  C.  1  ;  tevcrainK  S.  C,  3  Id.  334  ;  (l)  Riclutrih  ».  Kox,  9  Exch.  218. 

cileasScott,  N.  K.  IIB;  ff/wrVCu.  {»()  See   Williayna  \:    GroiieatI, 

T,  Dontie,  3  Biug,  N.  C.  31 ;  Darit  v.       B.  i:  S.  149. 

L.  i-BladncallR.  Co.,  2  Scott,  N.  K.  (n)  12  Q.   B.  739  (with  wliieli  c 

74 ;  see  yer  Collin^  L..?.,  SouthtaiTh,  Eiltoa  v.  WMIchtad,  I.l.  734) ;  EaUi' 
At.,  Co.  V.  Wandsawih  B.  of  W.,  v.  Sobtrts,  7  E.  &  B.  fi25  ;  S.  C, 
[189S]  2  Ch.  613.  III.   6)3  ;   Smcbotham  v.   WiUon, 

S«E  fartlicr,  as  to  tlie  right  tu  sap-  H.  L.  Cos.  348  ;  8.  C,  8  E.  1:  B.  12: 
l-ort  \>y  an  adjacent  house,  Solomon,  6  Id.  593  ;  Smart  v,  MaHom,  5  E. 
V.  ViiUam'  Co.,  4  H.  Je  N.  58S ;  B.  30  ;  5nt*Ao(i«!  v.  Bojiojhi,  9  H.  1 
A%gvt  T.  Dalltm,  6  App.  Caa.  740.  Caa.  503  ;  S.  C,  E.    li.  k  E.   fiOS 

(1}  Judgin.,  CkauntUr  t.  Kobijuon,       Jktvls  v.  Trchnnic,  6  App.  Ca,i.  48(1 
4   Eich.    no.     As   to   the  right  of      A.-O.  v.  Condnil  Co.,  [1895]  1  Q.  1 
mpport  Tor  a  sewor,  see  ildi:  Board      301. 
o/Wortj  V.    Metr.   R.   Co.,    L  R.   4 
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of  land,  sued  the  defendant  in  case,  for  \vorking  the  subjacent 
minerals  negligently  and  improperly,  and  without  leaving 
any  sofficient  pillars  and  supports,  and  contrary  to  the 
custom  of  mining  in  that  district;  ]^r  quod  the  surface 
gave  way.  Issue  being  joined  on  a  plea  of  not  guilty,  it  \?a8 
proved  at  the  trial  that  plaintiff  occupied  the  surface,  which 
was  not  built  upon,  and  defendant  the  subjacent  minerals, 
but  there  was  no  evidence  showing  how  the  occupation  of 
the  superior  and  inferior  strata  came  into  different  hands. 
The  jury  found  that  the  defendant  had  worked  the  mines 
carefully  and  according  to  the  custom,  but  without  leaving 
sufficient  support  for  the  surface.  And  the  Court  held,  that 
upon  this  finding  the  verdict  should  be  for  the  plaintiff, 
because  of  common  right  the  owner  of  the  surface  is  entitled 
to  support  from  the  subjacent  strata. 

The  jmntil  facie  rights  and  obligations  of  parties  so 
situated  relatively  to  each  other,  as  above  supposed,  may, 
however,  be  varied  by  the  production  of  title  deeds  or  other 
evidence  (o). 

In  Smith  v.  Kenrick{p)^  the  mutual  obligations  of  the 
owners  of  adjoining  mines  were  much  considered,  and  it  ^^as 
there  laid  down  that  "  it  would  seem  to  be  the  natural  right 
of  each  of  the  owners  of  two  adjoining  coal  mines — neither 
being  subject  to  any  servitude  to  the  other — to  work  his  own 
in  the  manner  most  convenient  and  beneficial  to  himself, 
although  the  natural  consequence  may  be  that  some  prejudice 
will  accrue  to  the  owner  of  the  adjoining  mine,  so  long  as 
that  does  not  arise  from  the  negligent  or  malicious  conduct 
of  the  party.'*    It  has  accordingly  been  held  that  if  in 


(o)  Per  lA.  C«mpbeU,  in  Hum- 
phries V.  Broffdm,  and  Stnart  v. 
Morton^  Bupra  ;  RcncboOiam  t.  WiUon^ 
jtupra. 

There  is  no  general  right  to  the 
snpport  of  Innd  by  subjacent  water ; 
Poypltircll  V.  Uodl-iHSoti,  L.  K.  4  Ex. 
248  :  38  L.  J.  Ex.  126.  See  Janlison 
V.  SultOH  Gas  Co.,  [1899]  2  Ch.  217  ; 


Trinidtui  Asphalt   Co.   v.    Ambard, 
[1899J  A.  C.  594. 

(jw)  7  C.  R  15,  564 ;  with  which 
cf.  Baird  v.  TFilliamson,  15  C.  R 
N.  S.  376,  which  is  distiognished 
from  Smith  v.  Kmrick,  supra,  by 
Ld.  Cninwortb,  Jifflands  v.  Fld^^ 
L.  R.  3  H.  L.  341—342:  37  L  J. 
Ex.  161. 
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eonseqaeiice  of  a  mine  owner  on. the  rise  working  out  hisT*" 
minerals,  water  comes  by  natural  gravitation  into  the  mines 
of  the  owner  on  the  dip,  the  latter  cannot  maintain  an  action 
if  the  working  is  carried  on  with  skill,  and  in  the  usual 
manner  ((7).  But  if  one  mine  owner  in  working  his  own 
mine  diverts  a  natural  watercourse,  or  causes  by  artificial 
means  more  water  to  come  into  his  mine  than  otherwise 
would  come,  whereby  an  adjoining  mine  is  flooded,  the  mine 
owner  is  liable  for  the  damage  so  caused  (r). 

From  the  above  and  similar  cases  we  may  infer  that 
much  caution  is  needed  in  applying  the  maxim  under  our 
notice — ^in  determining  how  far  it  may,  on  a  given  state  of 
facts,  restrict  the  mode  in  which  property  may  be  enjoyed 
or  used :  a  principle  here  applicable  under  very  dissimilar 
circumstances  being,  that  ''  if  a  man  brings  or  uses  a  thing 
of  a  dangeroas  nature  on  his  own  land,  he  must  keep  it  in 
at  his  own  peril,  and  is  liable  for  the  consequences  if  it 
escapes  and   does    injury  to  his   neighbour "  («).     "The  * 

person,"  therefore,  "  whose  grass  or  corn  is  eaten  down  by  . 
the  escaping  cattle  of  his  neighbour,  or  whose  mine  is 
flooded  by  the  water  from  his  neighbour's  reservoir  (f),  or 
whose  cellar  is  invaded  by  the  filth  of  his  neighbour's 
privy,  or  whose  habitation  is  made  unhealthy  by  the  fumes 
and  noisome  vapours  of  his  neighbour's  alkali  works  (n),  is 
damnified  without  any  fault  of  his  own  ;  and  it  seems  but 
reasonable  and  just  that  the  neighbour  who  has  brought 

iq)  Wilson    V.   ^VaddcU,  2   App.  where   many  cases   iUustratiii^   the 

Cas.  95  ;  see  Hnrdman  v.  A^.  E.  JL  text  are  collected. 
Co,,  8  C.  P.  D.  168  :  47  L.  J.  C.  P.  (0  "Suppose  A.  has  admin  through 

368.  the  lands  of  B.  and  C,  and  C.  stops 

(r)  Baird  v.  Williams&it,  15C.  B.  up  the  inlet  into  his  land  from  B.*r, 

N.  S.   376 :   33   L.   J.   C.   P.   101  ;  and  A.  nevertheless,  knowing  this, 

PIttcker  T.  Smitfij  2  App.  Cas  781  :  pours  water  in  the  drain  and  damages 

47  L.   J.   Ex.  4 ;  Crompton  v.  Lea,  B.,   A.    is    liable    to    B.**    Judgm., 

L.  R.  19  Eq.  116  :  44  U  J.  Ch.  69.  Harrison  v.  0.  N.  R.  Co,,  8  H.  &  C. 

(«)  Jones  V.  Festiniog  11.  Co,,  L.  R.  288  ;  Collins  v.  Middle  Level  Coimnrs., 

3  Q.  B.  786  :  37  L.  J.  Q.   B.   214  ;  L.  R.  4  C.  P.  279  :  88  I^  J.  C.  P.  236. 
Mylatuis  v.  Fletcher,  L.  R.  3  H.  L.  (?t)   St.    HelnVs    Smelting  Co.    v. 

380,  389,   340:  37   L.  J.  Ex.  161,  Tipping,  11  H.  L.  Cas.  642. 
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Uae  of  flov* 
ing  water. 


something  on  his  own  property,  which  was  not  naturally 
there,  harmless  to  others  so  long  as  it  is  confined  to  his 
own  proi^erty,  hot  which  he  knows  will  be  mischievous 
if  it  gets  on  his  neighboor*s,  should  be  obliged  to  make 
good  the  damage  which  ensues  if  he  does  not  aucceed  in 
confining  it  to  his  own  property  "  (j-). 

Again,  the  role  of  law  which  governs  the  enjoyment  of 
a  stream  flowing  in  its  natural  course  over  the  surface  of 
lands  belonging  to  different  owners  is  well  established,  and 
illustrates  the  maxim  under  notice.  Each  o^vner  has  a 
right  to  the  advantage  of  the  stream  flowing  in  its  natural 
course  over  his  land,  and  to  use  the  same  as  he  pleases  for 
any  puqx>ses  of  his  own,  provided  that  they  be  not  incon- 
sistent with  a  similar  right  in  the  owner  of  the  lands  above 
or  below :  so  that  neither  can  any  owner  above  diminish 
the  quantity  or  injure  the  quality  of  the  water,  which  would 
otherwise  naturally  descend ;  nor  can  any  owner  below 
throw  back  the  water  without  the  licence  or  the  grant  of 
the  owner  above  (y).  Where,  therefore,  the  owner  of  land 
applies  the  stream  running  through  it  to  the  use  of  a  newly 
erected  mill,  he  may,  if  the  stream  be  diverted  or  obstructed 
by  the  owner  of  land  above,  recover  for  the  consequential 
injury  to  the  mill ;  and  the  same  principle  seems  to  apply 
where  the  obstruction  or  diversion  has  taken  place  prior  to 
the  erection  of  the  mill,  unless,  indeed,  the  owner  of  land 
higher  up  the  stream  has  acquired  a  right  to  any  particular 
mode  of  using  the  water  by  prescription,  that  is,  by  user 
continued  until  the  presumption  of  a  grant  has  arisen  (z). 


(jr)  Jadgm.,  FlHchtr  v.  Rylands^ 
L.  R.  1  Ex.  280,  adopted  by  U\. 
Cairna  in  S.  C,  L.  R.  3  H.  U  340 : 
37  L.  J.  Ex.  161. 

(y)  Mason  v.  Hill,  5  B.  k  Ad.  1  ;  39 
R.  R.  354  ;  Otvnerod  v.  Todmorden  J.  5. 
Aim  Co.,  11  Q.  B.  D.  155  :  52  L.  J. 
Q.  B.  445  ;  JFrigJUr.  Hotoard,  1  Sim. 
k  Stu.  190  ;  citctl  Jndgm.,  12  M.  k 
W.  349  ;  Jndgiii.,  Enxbrey  v.  Oiceii^  6 


Exch.  368—373  ;  Chasemore  v.  Ridi- 
ards,  7  H.  L.  Cas.  349  ;  Rawsiron  r. 
Tayl<yr,  11  Exch.  369;  BrondbeiUv. 
Jtamsbolham,  Id.  602.  See  al«> 
TFhalky  v.  Laing,  8  H.  &  N.  675, 
901  ;  Hipkins  v.  Birmingkam  A  S. 
Gas  LigU O).,  6  H.  &  X.  250 :  5  Id.  74. 
(s)  Judgm.,  Mason  v.  HQl,  5  B.  A  AJ. 
25 ;  89  R.  R.  372,  wherethe  Romanlaw 
upon  the  subject  is  briefly  considered. 
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Wbat  has  been  just  eaid  applies  generally  to  surface  -AitificUl 
ffater  Sowing  naturally  over  land — between  which  and 
water  artificially  flowing  the  distinction  is  important  as 
regards  the  mode  of  applying  our  principal  maxim,  and 
has  been  thus  explained.  "  The  flow  of  a  natural  stream 
creates  natural  rights  and  liabilities  between  all  the  riparian 
proprietors  along  the  whole  of  its  course.  Subject  to 
reasonable  use  by  himself,  each  proprietor  is  bound  to 
allow  the  water  to  flow  on  without  altering  the  quantity 
or  quality.  These  natural  rights  and  liabilities  may  be 
altered  by  grant  or  by  user  of  an  easement  to  alter  the 
stream,  as  by  diverting,  or  fouling,  or  penning  back,  or 
the  like.  If  the  stream  flows  at  Its  source  by  the  operation 
of  nature,  that  is,  if  it  is  a  natural  stream,  the  rights  and 
liabilities  of  the  party  owning  the  land  at  its  source  are 
the  aame  as  those  of  the  proprietors  in  the  course  below. 
If  the  stream  flows  at  its  source  by  the  operation  of  man, 
that  is,  if  it  is  an  artificial  stream,  the  owner  of  the  land 
at  its  source  or  the  commencement  of  the  flow  is  not  subject 
to  any  rights  or  habilities  towards  any  other  person,  in 
respect  of  the  water  of  that  stream.  The  owner  of  such 
land  may  make  himself  liable  to  duties  in  respect  of  such 
water  by  grant  or  contract ;  but  the  party  claimmg  a  right 
to  compel  performance  of  those  duties  must  give  evidence 
of  such  right,  beyond  the  mere  suffering  by  him  of  the 
servitude  of  receiving  such  water  "  (a). 

"Rights  and  liabilities  in  respect  of  artificial  streams 
when  first  flowing  on  the  surface  are  entirely  distinct  from 
rights  and  liabilities  in  respect  of  natural  streams  so 
flowing.  The  water  in  an  artificial  stream  flowing  in  the 
land  of  the  party  by  whom  it  is  caused  to  flow  is  ths 
property  of  that  party,  and  is  not  subject  to  any  rights  o 
liabilities  in  respect  of  other  persons.  If  the  stream  s 
brought  to  the  surface  is  made  to  flow  upon  the  land  of 

.  2  Ex.  1  :  S6  L.  . 
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ziKdjzJjccT  wiibza  his  dcasBii.  h  is  a  vroog  for  which  the 
panj  r^rr^i-T  h  90  ao  f  i-v  k  11^^.     If  thfCie  is  a  grant  by 
th^  zkeLzr.l*:::r.  ibe  iams  of  the  gmit  regulate  the  rights 
and  lialiliiks  -if  the  lATSaes  thereto.    If  there  is  miinter- 
mr  ^ed  user  c-f  ihe  L^imI  of  the  nei^bour  for  reeeiTing  the 
d  J V  as  of  rirht  fc*r  iwenij  jears.  such  user  is  eridenoe  that 
the  Und  from  vbich  the  water  is  scjit  into  the  neighboor^s 
land  has  beecme  the  dominant  tenemait,  having  a  right 
to  the  easement  of  so  sending  the  water,  and  that  the 
nei;:hboar*s  land  has  become  snbject  to  the  easement  of 
receiving  that  water.    But  sodi  user  of  the  easement  of 
sending  on  the  water  cl  an  artificial  stream  is  of  itself 
alone  no  evidence  that  the  land  from  which  the  water  is 
sent  has  become  subject  to  the  servitude  of  being  bound 
to  send  on  the  water  to  the  land  of  the  neighbour  below. 
The  enjoyment  of  the  easement  is  of  itself  no  evidence  that 
the  party  enjoying  it  has  become  subject  to  the  servitude 
of  being  bound  to  exercise  the  easement  for  the  benefit  of 
the  neighbour.'*      ''A  party  by  the  mere  exercise  of  a 
right  to  make  an  artificial  drain  into  his  neighbour's  land, 
either  from  mine  or  surface,  does  not  raise  any  presumption 
that  he  is  subject  to  any  duty  to  continue  his  artificial 
drain,    by   twenty  years'   user,   although    there  may  be 
additional  circumstances  by  which  that  presumption  coald 
be  raised,  or  the  right  proved.    Also,  if  it  be  proved  that 
the  stream  was  originally  intended  to  have  a  permanent 
flow,  or  if  the  party  by  whom  or  on  whose  behalf  the 
artificial  stream   was  caused  to  flow  is  shown  to  have 
abandoned  permanently,  without  intention  to  resume,  the 
works  by  which  the  flow  was  caused,  and  given  up  all  right 
to  and  control  over  the  -stream,  such  stream  may  become 
subject  to  the  laws  relating  to  natural  streams  "(b). 

Accordingly,  if  an  artificial  water  course  has  existed  for 
a  considerable  number  of  years,  and  is  of  a  permanent 
nature,  the  water  cannot  be  diverted  or  lessened  in  quantity 

{h)  Judgni,,  Oared  v.  Martya,  19  C,  B.  N.  S.  757-— 759. 
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by  the  owner  of  the  land  at  its  source,  or  by  owners  of 
land  through  which  it  passes,  to  the  injury  of  owners  lower 
donn  the  etream  (c) ;  but  it  is  otherwise,  if  the  stream  was 
temporary  in  its  character,  as,  for  instance,  created  by  a 
pumping- engine  used  to  drain  land,  and  was  allowed  to 
flow  on  to  the  adjoining  land  under  circumstances  which 
negative  an  intention  to  give  the  use  of  the  artificial 
stream  as  a  matter  of  right  (J). 

With  respect  to  water  percolating  underground  by  unde-  ^"^  ergroond 
iined  channels,  the  general  rule  of  law  is  that  if  a  land 
owner,  by  any  lawful  operation  upon  hia  own  land,  as  by 
toining  or  by  sinking  a  well  therein,  intercepts  such  water 
on  its  way  to  his  neighbour's  land,  or  drain  such  water  out 
of  his  neighbour's  land,  the  neighbour  has  no  cause  of  action 
for  damage  sustained  thereby,  whether  the  damage  be  that 
the  wells  or  ponds  in  the  neighbour's  land  run  dry  (e),  or  that 
his  land  subsides  from  want  of  the  natural  subjacent  support 
it  formerly  derived  from  the  water  (/).  In  the  absence  of 
any  grant,  contract,  or  statute,  rendering  the  general  rule 
inapplicable,  such  damage  is  damnum  absque  injuria.  But 
a  landowner,  though  he  may  lawfully  deprive  his  neighbour  of 
water  percolating  towards  his  well,  is  not  entitled  to  foul  his 
neighbour's  well  by  polluting  such  water  with  sewage :  he 
must  keep  his  own  filth  in  {g). 

The   principle,    which   the   above   instances    have   been  Coaflicting 
selected  to  illustrate,  likewise  applies  where  various  rights,  "^  *** 
which  are  at  particular  times  unavoidably  inconsistent  with 

(c)  SuUaj"  V.  Boolh,  9  Jur,  N.  8.  Can.   349 ;   2   H.   i   N.   168  (wliare 

i03T;lTiiiie;/v.Sloctcr,h.K.lCh.a»6;  Coleridge,  J.,  disi.,  cited  tbe  niuiiii 

JJi.iK«ki(r   Periliail    Xarniii    Singh's  under  notice)  ;  Bradfurd  CorpoT.    v. 

aw,  4App.  Ca».  121.   See A'<w«(( v. O.  Picklca,  [1895)  A.  C,  587:  84  L.  J, 

iL/iCo.,2iCh.».122:S4L.J.Ch.l9;  Ch.  759;  Menab  v.  HobrlioK,  [1897] 

M,afjK  T.  AthtrUm.  [18B9]  2  Ch,  S60.  A.  C.  129  :  66  L  J.  P.  C.  27. 

'4)  jfrticright  v.  Ottl,  6  M.  &  W.  (/)  PoppUteiUy.  Hodkhaon,  L.  li. 

432  ;  Stafford^ire  *  fC.  Caaal  Co.  v.  *  Ex.  248  :  38  L.  J.  Ei,  128  ;  aaa  Gi: 

Binaingham  Canal  Navigation,  L,  R.  JrtiKtiffll  Caual  Co.  v.  Shju/ar,  L.  H.  6 

1  H.  L.  254  :  35  L.  J.  C'li.  767.  Ch.  483  :  and  am,  ji.  288,  n.  (o). 

,e)  AetOH  V.  L-lundtl!,.-i2  M.  A  W.  Ig)  Ballard  y.   Tomlliuxnt,  29  Cli.| 

324  ;  Chaaemorc  v.  Rid>ai-dt,  7  H.  L,  D.  116 :  64  L.  J.  Vh.  454. 
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ji  Other,  are  exeirised  eoncnrrently  by  different  indi- 
Tiioals :  as,  in  the  case  of  a  highway,  where  right  of  common 
of  pasmre  and  right  of  eonunon  of  turbary  may  eiist  at 
the  same  time ;  or  of  the  ocean,  which  in  time  of  peace  is 
the  conimon  highway  of  all  (A) ;  in  that  of  a  right  of  free 
passa^  along  the  street,  which  right  may  be  sometimes 
inierrcp^^d  by  the  exercise  of  other  rights  (i),  or  in  that  of  a 
pixt  or  navigable  river  {k),  which  may  be  likewise  subject  at 
times  to  t^mpcMnarr  ohstmction.  In  these  and  similar  cases, 
where  so-jh  different  co-existing  rights  happen  to  clash,  the 
maxim*  «iV  ^r'-rr  t^-^  irf  fdienum  non  hedas,  will,  it  has  been 
ohsexred,  generally  serve  as  a  clue  to  the  labyrinth  (/).  And 
funher.  the  possible  jarring  of  pre-existing  rights  can  famish 
no  warrant  for  an  innovation  which  seeks  to  create  a  new 
right  to  the  i^ejudice  of  an  old  one ;  for  there  is  no  le^ 
principle  to  justify  such  a  proceeding  (m). 

Xot  only,  moreover,  does  the  law  give  redress  where  a 
substantive  injury  to  property  is  committed,  but,  on  the 
same  principle,  the  erection  of  anything  offensive  so  near 
the  house  of  another  as  to  render  it  useless  and  mifit  for 
habitation  is  actionable  {n) ;  the  action  in  such  case  being 


;i    Prr  StofT,  J.,    75^*  Jlirttimna 

/7'«i,  11  wh«u^  vl'.;^),  R.  42. 

[19»-V'  1  Ch.  276. 

yt)    See    J^i'.»r    ./   CoicM fitter    t. 

Chatp^>r\iH^  6  H.  &  N.  541 ;  Di'^'Soh 
T.  A\iolTW4>rr,  9  Q.  B.  991  ;  Dimes  r. 
iV,'«Vy,  15  Q.  B.  276 ;  ^y.  r.  B^fts, 
15  Q.  B.  1022.  As  to  the  liabUitT  of 
the  owiier  of  a  ressel,  anchor,  or  other 
thing,  which  haring  been  sank  in  a 
river  obstructs  the  narigation,  see 
Broim  T.  MalHt,  5  C.  B.  599,  recog- 
nised 2  H.  ft  N.  854  ;  Hancock  t. 
Ywrk,  dttr.,  A  Co.,  10  C.  B.  848; 
iVhUe  V.  Crijjp,  10  Exch.  312  ;  per 
Bovill,  C.  J.,  I VirtH  V.  Mersey  Docks 
Boani,   L.  R.  5  C.  P.  29  :  89  L.  J. 


C.  P.  3  ;  BarileU  v.  Bahir,  3  H.  &  C 
158  ;  The  Snarl;  [1900]  P.  105. 

A^  to  the  liability  of  a  shii>owner 
for  negligently  damaging  a  telegraphic 
cable,  see  SidfUarine  Teicfpraphie  Cq. 
▼.  IHetwn,  15  C.  B.  N.  S.  757. 

See  aim  Mersey  Docks  Trustees  t. 
OibU,  L.  B.  1  H,  L.  93 ;  White  v. 
Phaiipg,  15  C.  B.  N.  S.  245. 

(/)  JadguL,  12.  r.  Wani,  4  A.  ft  E. 
381 ;  Jndgm.,  15  Johns.  (U.S.),  IL 
218  ;  PttfUoH  T.  Holland,  17  Id.  100. 

(wi)  Jodgin.,  JR.  V.  JFard,  supm. 

(»)  Per  Burrongh,  J.,  DeoHe  v. 
ClatftoH,  7  Taunt  497 ;  18  R.  B.  558  ; 
Doe  V.  Keeling,  1  M.  ft  S.  95  ;  14 
B.  R.  405.  See  Simpson  r.  Savage^ 
1  C.  R  N.  S.  847  ;  Mum/onl  x 
Oxford,  d-e.,  B,  Co.,  1  H.  ft  N.  34. 
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founded  on  the  infringement  or  violation  of  the  rights  and 
dnties  arising  by  reason  of  vicinage  (»).  The  doctrine  upon 
tbis  subject,  as  laid  down  by  the  Exchequer  Chamber  (;>), 
and  substantially  adopted  by  the  House  of  Lords  (g),  being, 
"  that  whenever,  taking  all  the  circumstances  into  consideia- 
tion,  including  the  nature  and  the  extent  of  the  plaintiff's 
enjoyment  before  the  acts  complained  of,  the  annoyance  is 
sufGciently  great  to  amount  to  a  nuisance  according  to  the 
ordinary  rule  of  law,  an  action  will  lie,  whatever  the  locality 
may  be;"  but  trifling  inconveniences  merely  are  not  to 
be  regarded  (r),  for  lex  )ioii  /aiet  rotia  delicatonim  («).  An 
action,  however,  does  not  lie  if  a  man  build  a  house  whereby 
my  prospect  is  interrupted  (f),  or  open  a  window  whereby 
my  privacy  is  disturbed  ;  in  the  latter  case  the  only  remedy 
ie  to  build  on  the  adjoining  land  opposite  to  the  offensive 
window  (»)•  111  these  instances  the  general  principle  applies 
— qnijiirr  sn>i  ntitrir  ncmiiiem  hedit  [x). 

In  connection  with  the  law  concerning  nuisances,  the 
practitioner  may  have  to  decide  between  asserted  rights 
which  are  in  conflict  with  each  other — the  right  to  erect  or 
maintain,  and  the  right  to  abate  a  nuisance — in  doing  bo 
the  following  propoeitions  (if)  may  guide  him.  1.  A  person 
may  justify  an  interference  with  the  property  of  another 
for  the  purpose  of  abating  a  nuisance,  if  that  other  is  the 

(o)  Alstoav.'ira<a,  3  K.  A  11.528;  C<im /vr  a  JVii/nnnce"  (C.)  i  Aldra< 

Jthlgm.,  *  Eicb.  256,  -257.  c("c,  9  Kep.  68.     According  to  tl 

(j<)  B-tmfartl  v.  Tiirnletj,  3  B.  ii  S.  Koiimn  Uw  it  was  forbiddBii  to  o 

42,  77,  ntruut  tlie  [iroapect  from  u  iieighboui 

;iS  it    Helm's    Huieltbig  Co.    v.  house  :  see  D.  8,  2,  8,  aiid  15  ;  Woo 

Tipping,  11  H.  U  Cu  ifi.  Civ.  Lav,  3rd  ed.  92,  93. 

(r)  11  H.  L  Cas.  645,.655  ;  Gaiiid  [a)  Per  Eyre,  C.J,,  citoJ  3  Cam 

*.  FipuMij,  L.  K.  8  Ch.  Ap^  8  ;  42  82 ;  Jqius  v,  TaplUig,  11  H.  L.  C:i 

I.J.  Cli.  122.  290  -.iih-S.  C.  P.  342. 

(«)  9  IU[i.  58  a ;  41  Cb.  D.  87.  W  Vide  D.  50,  17,  16],  slid  16 

See  further  as  \f>  wliftt  lua)'  cousti-  5  1- 

tnte  a  iiui-aocc  ;   lley.   v.   Bml/ord  (>j)  llokrU  v.   lime,  L.  R.   1  E 

.Var.  Co.,  4  B.  &  3.  631  ;  Clccelaiid  82:  4  H.  Jt  C,  103,  105—106,     S 

'.  iS>icr,  16  C.  H.  K,  ±4.  390.  further  as   to  abntiuK    a    nuisatic 

(')  Com,  Dig.,   "  Aclion  "poii  the  Drake  v.  Pmcdl,  4  H.  &  C.  78. 
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wrong-doer,  but  only  so  far  as  the  interference  is  necessary 
to  abating  the  nuisance.  2.  It  is  the  duty  of  a  person  who 
enters  upon  the  land  of  another  to  abate  a  nuisance,  to 
act  in  the  way  least  injurious  to  the  owner  of  the  land. 
8.  Where  there  are  alternative  ways  of  abating  a  nuisancer 
if  one  way  would  cause  injury  to  the  property  of  an  innocent 
third  party  or  to  the  public,  that  cannot  be  justified ;  although 
the  nuisance  may  be  abated  by  interference  with  the  pro- 
perty of  the  wrong-doer.  Therefore,  where  the  alternative 
ways  involve  an  interference  with  the  property  either  of  an 
innocent  person  or  of  the  wrong-doer,  the  interference  must, 
be  with  the  property  of  the  wrong-doer. 
Easement  of         The  right  to  the  reception  of  light  in  a  lateral  direction 

(without  obstruction)  is  an  easement.  The  strict  right  of 
proi)erty  entitles  the  owner  only  to  so  much  light  (and  air) 
as  fall  perpendicularly  on  his  land  (z).  The  law  on  this 
subject  formerly  was,  that  no  action  would  lie,  unless  a 
right  had  been  gained  in  the  lights  by  prescription  {a);  but 
it  was  subsequently  held,  that,  upon  evidence  of  an  adverse 
enjoyment  of  lights  for  twenty  years  or  upwards  unex- 
plained, a  jury  might  be  directed  to  presume  a  right  by 
grant  or  otherwise,  even  though  no  lights  had  existed  there 
before  the  commencement  of  the  twenty  years  (/>)  :  and 
although,  formerly,  if  the  period  of  enjoyment  fell  short  of 
twenty  years,  a  presumption  in  favour  of  the  plaintiff's 
right  might  have  been  raised  from  other  circumstances,  it  is 
now  enacted  by  2  it  8  Will.  4,  c.  71,  s.  6,  that  no  presump- 
tion shall  be  allowed  or  made  in  support  of  any  claim  upon 
proof  of  the  exercise  of  the  enjoyment  of  the  right  or  matter 
claimed  for  less  than  twenty  years;  and  by  s.  8  of  the 
same  statute,  that,  **  when  the  access  and  use  of  light  to  and 
for  any  dwelling-house,  workshop,  or  other  building,  shall 

(s)  Gale    on    Easements,   5th  Qi\.  AckUind,   [1897]  A.  C.  155 :  [1S95] 

319  ;  aiid  in  regard  to  the  enjoyment  2  Ch.  389. 

of  light  and  air,  see  }Vhite  v.  Bass^  7  (a)  See  D.  8,  2,  9. 

H.  AN.  722;  Fmoen  v.  Phifijtps,  {b)  2  Sclw.,  N.  P.,  12th  eti.  11S4. 
11    C.  B.    N.    S.    449;    Chasfq/  v. 
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have  been  actually  evjoyed  (c)  therewith  for  the  full  period 
of  twenty  years,  witJiout  interruption  (d),  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  any  local  usage 
or  custom  to  the  contrary  notwithstanding,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed  or 
writing."  And  by  s.  4,  **  the  period  of  twenty  years  shall  be 
taken  to  be  the  period  next  before  some  suit  or  action  wherein 
the  claim  shall  have  been  brought  into  question ;  and  no 
act  or  matter  shall  be  deemed  to  be  an  interruption  within 
the  meaning  of  the  statute,  unless  the  same  shall  have  been 
submitted  to  or  acquiesced  in,  for  one  year  after  the  party 
interrupted  shall  have  had  notice  thereof,  and  of  the  person 
making  or  authorising  the  same  to  be  made."  The  last 
section  of  this  Act  is  applicable  not  only  to  obstructions 
preceded  and  followed  by  portions  of  the  twenty  years,  but 
also  to  an  obstruction  ending  with  that  period  ;  and,  there- 
fore, a  prescriptive  title  to  the  access  and  use  of  light  may 
be  gained  by  an  enjoyment  for  nineteen  years  and  880  days, 
followed  by  an  obstruction  for  thirty-five  days  (e). 

It  may  be  well  to  add  that  '*  every  man  may  open  any 
number  of  windows  looking  over  his  neighbour's  land ; 
and,  on  the  other  hand,  the  neighbour  may,  by  building 
on  his  own  land  within  twenty  years  after  the  opening 
of  the  window  obstruct  the  light  which  would  otherwise 
reach  it "  (/). 

The  right  to  air  as  distinguished  from  light  appears  in  Air. 
some  respects  to  be  governed  at  common  law  by  the  same 
principles  as  apply  to  light;    but  the  right  to  the  unin- 
terrupted passage  of  air  across  one's  neighbour's  ground 
cannot  be  acquired  under  the  Prescription  Act,  2  &  8  Will.  4, 

{e)  See  CouHayJd  v.  Legh,  L.  R.  4  688,  affiniieil  8  Ci.  k  F.  '/dl.     See 

Kx- 126.  Ealon  v.   Swansea   jyatcrworkif  Co,, 

id)  See  Bennisan  v.  Cartwrighi,  5  17  Q.  B.  267. 
B.  t  S.  1 ;  Plastereri  Co,  v.  Pari^  (/)  Per  Ld.   Crauwoi-th,  Tapliiig 

CM*  Co.,  6  Exch.  680.  v.  Jones,  11  H.  L.  Cos.  311. 

(«)  Flight  V.  Tfiomas,  11  A.  &  E. 
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Liability  for 
nef^ligence. 


c.  76,  s.  2,  and  it  would  farther  seem  that  no  presamp- 
tion  of  a  grant  of  soeh  a  right  will  arise  from  a  long  and 
continnoas  oser  of  the  right  claimed  (<7).  A  total  deprivation 
of  air  woald,  however,  onder  certain  circumstances,  amount 
to  a  nuisance,  and  as  such  would  be  restrained,  and  in  the 
cases  cited  below  injunctions  were  granted  to  prevent  and 
remove  obstructions  which  impeded  the  ventilation  of  the 
plaintiff's  premises  (/i). 

To  the  instances  already  given,  showing  that,  according 
to  the  maxim,  9ic  utere  tuo  tit  alienum  mm  hedaSy  a  person 
is  held  liable  at  law  for  the  consequences  of  his  negligence, 
may  be  added  the  following : — It  has  been  held,  that  an 
action  lies  against  a  party  for  so  negligently  constructing  a 
hay-rick  on  the  extremity  of  his  land,  that,  in  consequence 
of  its  spontaneous  ignition,  his  neighbour*s  house  was 
burnt  down  (i).  So,  the  owners  of  a  canal,  taking  tolls  for 
the  navigation,  are,  by  the  common  law,  bound  to  use 
reasonable  care  in  making  the  navigation  secure,  and  are 
responsible  for  the  breach  of  such  duty,  upon  a  similar 
principle  to  that  which  makes  a  shopkeeper,  who  incites  {k) 
the  public  to  his  shop,  liable  for  neglect  in  leaving  a  trap- 
door open  without  any  protection,  by  which  his  customers 
suffer  injury  {I).  The  trustees  of  docks  are  likewise  answerable 
for  their  negligence  and  breach  of  duty  causing  damage  (m). 


ii/)  Webb  V.  Bird,  10  C.  B,  N.  S. 
268  :  13  Id.  841. 

(A)  Gale  v.  Abbot,  8  Jur,  (N.  S.) 
987  ;  DciU  v.  Auclim  Mart  Co.,  L.  R. 
2  Eq.  238. 

(i)  Vauglian  v.  Mcnlove,  3  Biog. 
N.  C.  468  ;  Turbervillc  v.  Slavipe, 
JA.  Kaym.  264;  S.  C,  1  Salk.  13; 
Jo7ic8  V.  Festinio(j  K,  Co.,  37  L.  J. 
Q.  B.  214  :  L.  K.  8  Q.  B.  733.  As  to 
liability  for  fira,  caused  by  negligence, 
see  further,  FUliler  v.  Pkippard,  11 
Q.  B.  347  ;  per  Tindal,  C.J.,  Hobs  v. 
mil,  2  C.  B.  889,  and  8  C.  B.  241 ; 
Umith  V.  FrampUni,  1  Ld.  Rayni.  62  ; 
Vise,  CaiUerbury  v.  A,-0,,  1  Phill. 


806 ;  Smith  v.  L.  dC-  S.  }V.  11  CU, 
L.  R.  5  C.  P.  98. 

{k)  See  Nicholson  v.  Lane.  <C* }'  & 
Co.,  3  H.  &  C.  534  ;  Holmes  v.  3'  E, 
JL  Co.,  L.  R.  4  Ex.  254  ;  LwU  r. 
L.  d:  N.  W,  R.  Co.,  L.  R.  1  Q.  B. 
277,  286. 

{I)  Parnahy  v.  Lancaster  Canal 
Co.,  11  A.  &  E.  283,  243;  Biri^ 
V.  IVIiitehaven  Junction  JL  Co.,  4 
H.  &  N.  730  ;  Chapman  t.  BothtceU, 
E.  B.  &  E.  168 ;  Bayley  v.  jydier- 
hampton  JFatertcorks  Co.,  6  H.  &  N. 
241. 

(m)  Mtrsey  Docks  Trustees  v.  (filf^ 
L.  R.  1  H.  L.  93. 
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The  law  also,  through  regai'd  to  the  safety  of  the  com-  Dangerous 
mimity,  requires  that  peraons  having  in  their  cnstody  inetru-  '""*" 
menta  of  danger,  should  keep  them  with  the  utmost 
care  (h).  Accordingly,  where  defendant  sent  a  young 
girl  to  fetch  his  loaded  gun,  and  the  girl,  having  got  the 
gun,  pointed  it  at  a  child  and  drew  the  trigger,  in  the 
mistaken  belief  that  the  priming  had  been  removed :  it 
vas  held  Uiat  the  defendant  was  liable  for  the  injuriee 
the  child  sustained  through  the  gun  going  oS{u).  "If," 
observed  Lord  Denman  in  a  subseijuent  case,  "  I  am  guilty 
of  negUgence  in  leaving  anything  dangerous  in  a  place 
where  I  know  It  to  be  extremely  probable  that  some  other 
person  will  nnjustifiably  set  it  in  motion,  to  the  injury  of 
a  thnd,  and  if  that  injury  should  be  brought  about,  I 
presume  that  the  sufferer  might  have  redress  by  action 
against  both  or  either  of  the  two,  but  unquestionably 
against  the  first "  (}))•  In  that  case  the  defendant  negli- 
gently left  his  horse  and  cart  unattended  in  the  street ;  and 
the  plaintiff,  a  child  seven  years  old,  got  upon  the  cart  in 
play,  and  another  child  incautiously  led  the  horse  on, 
whereby  the  child  was  thrown  down  and  hurt.  In  answer 
to  the  argument,  that  the  plaintiff  could  not  recover, 
having,  by  his  own  act,  contributed  to  the  accident,  it  was 
observed  that  the  plaintiff,  although  acting  without  pru- 
dence or  thought,  had  shown  these  qualities  in  as  great  a 
degree  as  he  could  be  expected  to  possess  them,  and  that 
his  misconduct,  at  all  events,  bore  no  proportion  to  that 
of  the  defendant  ((/). 

(h)  "Tfae  law  of  Engkud,  in  its  SSj-KMi-Khicltct.  JfaHganv.Jtlerlini, 

cut  fur  bnmsn  life,  reijnires  couauin-  L.  K   1  Ex.  239  ;  Li/go  t,  ycicbohl, 

mate  caatiolt  in  the  pcnwn  who  deala  9  Hxch.  302  ;  0.  JV.  B.  Co.  v.  Hai-ri- 

with  JADgerona  weapons ; "  per  Erk,  so;i,  10  Exch  376 ;  AuHin  v  G  fV  R. 

CJ.,  PoUer  V.  PaKUnitr,  1  it.  A  S.  Co.,  L.  R    2  Q    B    142  ,  Cam-eU  v 

SOS.     RglaHds  V.  Fletcher,  L.   B.    3  JVorlh,  5  E  (.  B   846  ,  EiiijleluiH  v 

H.  L.  330,  ■iBoeiempliticgthetexL  Farmnl,  [1897]  1  il   B   240 

('.)  Dixmt  V.  Bell,  5  M.  &  S.  198;  (?)  LyKli  v    yunlm,  I  (J    B  29, 

n   R.   E.    308.     See  also  Clark  v.  35,     See  also  ^^aUty    If  k   Ji  Co, 

Om-Mbert,  S  Q.  B.  D.  327.  E.  B.  &  E    71fl  ,  ll/ulije  v   t/ooitiri,i, 

(i>}  J.jfHeh  V.  A'Hrdiu,  1  Q.  B.  29,  6  C.  A  I'.  100. 


2a»F^2rT     zr*  i^^sr^  isr*  li 


-r    •    .ft 


^. nitre.::!  i  -julz.  h^  l  z-^i^i  •:  i^K-  mn  animal  whieh  is 
-'  -^  i^fTf^r   7^  ^  joaa.  'w^i  rv^K  sacir  an  Mimi^l  keepe  it 
IT   iii^  'j^gr^   Az^ii   r  "lii*^  IT  -mL.   discs  an  mjniy  to  any 
2*rrT»  c.   :iie  us?     c  ii:«^ii:c  ii   rtBcucijesw  as  regards  that 
;:»tr-  c  Kt  m:!!  i:.r  vljri  ti*  i^tmt  k  respoosiUe,  unless 
rue  7«3»:iL  ji^Tivi  rrrn^':  3  xi^x:  ''^^-'rif.    In  this  respect 
"iittir-t  j=-  zi»    Lscnir'ij'ii  -t:C¥«ec  ar.  *y-^^l  which  is  fera 
« f-  « '/'.  kzd  12  fcT  ^ifcJ  T2L:»!ii.  ib:c^  it  bdtHig  to  a  class 
r    i.T.TTT;fci:f   **TTKar>*rv*r    ^:    Vfi-   V'EJt^^^*^  mmtmrie^   is  in  fact 
fa^LL?er :*!:*.  izi£  >  £=:•  tti  rj  i^  I'^Titr  to  l«  such  (r).    Who- 
e^rrr  jLMs  iZL  4.T  "!::kl  actrTsi. cik*!  v>  a:*aek  or  Kte  mankind, 
x_-ii   'xnsi-^ ji»L^  liiU  f::  is^  5*r  att^:!?^ . m^d,  is  yrimtt  fadf 
'^L'.iK  V  iJiT  -.irT*  Q  Arzfcri'r*!  :c  cnscii  i  t  such  animal,  and 
'Li't  ZL^    :c   ui  iLioic  f:r  ibe  ir.;::iy  is  the  keeping  the 
i~  T-.ikT   -vriiji   ir.Trljc*:^  .v  iij^  i::L?chiev.>as  jNTopensity  (1). 
T.    r^niirr  !«  .-riL^ir  1:^^11-  f-.T  ils   hstin:i  the  plaintiff,  it 
i*  ^i^:>ri.4  z>:  T*r:Tt  hi^  kz-r-^ied^  that  it  had  previously 
a7^nT0c«i  «•:•  li'ic  :-i2xr  nersrcs.  but  his  knowledge  that  it 
Lvi  l::;crci  ^:cDe  c-ih-rr  Ar.rnal  is  generally  not  enough (0* 
As  a  rzl^.  lie  CTii^r  of  a  J  'Z  i>  onlv  liaUe  for  the  par- 
ti-^lIat  Tice  wh:-h  he  kae^^  that  the  animal  had(if> ;  but,  by 
a^;:i;e,   be  i?   c:w  liille,  without  proof  of  fcienier,  lor 
ii^-urr  dvce  It  Lis  d>j  to  cattle,  inclodimr  horses  (r),  or 
shetrp  T  . 

The  owner  of  ^nimAU  n^ansM^ttf  Matnne^  such  as  oxen» 
horses,  sheep,  and  pi^.  is,  as  a  general  role,  bound  to 
prevent  their  straying  upon  his  neighbour's  land,  and 
if  thev  so  stniv,  he  is  liable  for  all  the  ordinary  con- 
sejuences  of    the    trespass;    the    question    whether   the 

fr,  Fi:h,*r^  r.  F<  yTt'*  Pa-.^^  C- .,  (h]  See  lUad  t.  J&itrurda,  17  U  B. 

t:^  ii.  15.  D.  2;^^  :  i^9  I*  J.  i^.  B.  471  ;  X.  S.  2iS  :  54  L.  J.  C.   P.  31 ;  ct 

Jork^jH  V.  Si,nt;..m»H,  15  M.  k  W.  563,  CvUy  r,  ll'ariHg.  2  H.  &  C.  332 :  32 

5<5./.  L.  J.  Ex.  262. 

(»,  J/ay  T.  BtoyM/,  9  1^.  R  101  ;  (r.   «  nyA/   v.    Pfantm,   L.   B.  4 

^»//l*r,rt  V.  /W/^/s,  6  Ex.  679.  Q.  B.  582 :  3S  L.  J.  (^  B.  312. 

(/)    W V/rM  V.  GtVnt'j,  L.  R.  2  C.  P.  {r)  28  A:  2!*  Vict  c.  60  ;  see  ^'mii^ 

1  ;    OsfMfrw  V,    Uhocqo^d,    [1896J   2  v.  SHcock,  77  L.  T.  340. 
Q.  B.  109:  65  L.  J.  (^  B.  584. 
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trespass  was  dae  to  his  negligence  being,  generally,  imma- 
terial (y).  To  this  rule  there  is  an  exception,  necessary 
for  the  conduct  of  the  common  affairs  of  life,  in  cases 
where  such  an  animal,  in  the  course  of  being  lawfully 
driven  along  a  highway,  strays  upon  adjoining  premises. 
The  defendant's  ox,  while  being  driven  through  the  street, 
entered  the  plaintiff's  shop  through  the  open  doorway,  and 
damaged  his  goods.  In  the  absence  of  proof  of  negligence 
on  the  drover's  part,  it  was  held  that  the  defendant  was 
not  liable,  on  the  ground  that  owners  of  property  adjacent 
to  a  highway  hold  it  subject  to  risk  of  injury  from  accidents 
not  caused  by  negligence  {z). 

The  above  instances  (which  might  easily  be  extended 
through  a  much  greater  space  than  it  has  been  thought 
desirable  to  occupy),  will,  it  is  hoped,  suffice  to  give  a 
general  view  of  the  manner  in  which  the  maxim,  sic  ntere 
tnt)  ut  alinmni  non  UedaA,  is  applied  in  our  law  to  restrict 
the  enjoyment  of  property,  and  to  regulate  in  some 
measure  the  conduct  of  individuals,  by  enforcing  com- 
pensation for  injuries  wrongfully  occasioned  by  a  violation 
of  the  principle  which  it  involves,  a  principle  which  is 
obviously  based  in  justice,  and  essential  to  the  peace,  order, 
and  well-being  of  the  community.  As  deducible  from  the 
cases  cited  in  the  preceding  pages,  and  from  others  to  be 
found  in  our  Reports,  the  following  propositions  may,  it  is 
conceived,  be  stated : — 

1.  It  is,  pnma  fade,  competent  to  any  man  to  enjoy 
and  deal  with  his  own  property  as  he  chooses. 

2.  He  must,  however,  so  enjoy  and  use  it  as  not  to  affect 
injuriously  the  rights  of  others. 

3.  Where   rights  are   such  as,  if  exercised,   to   conflict 

(y)  Cox  V.  L'ltrbidye,  13  C.  B.  K.  S.  N.  410  :  31  L.  J.  Ex.  287  ;  Dixon  v. 

430,  438 :  32  L.  J.  C.  P.  89  ;  Eilis  v.  G.  jr.  K  Co.,  [1897]  1  g.  B.  300  ; 

Mm  Iron  Co.,  L.  R.  10  C.  1*.  10  :  66  L.  J.  Q.  B.  132. 

4*  L.  J.  C.  P.  24;  Ur  v.  PMcy,  18  (.T^  Tillett  v.  IVani,  10 J^   B.    D. 

C.  B.  N.  S.  722  :  34  L.  J.  C.  P.  212  ;  17  :  52  L.  J.  Q.  B.  61. 
»•  SiHJjfeUm  V.   UlUiamwM,  7  H.  & 
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with  each  other,  ve  must  consider  \?hether  the  exercise  of 
the  right  claimed  by  either  party  be  not  restrained  by  the 
existence  of  some  doty  imposed  on  him  towards  the  othiBr. 
Whether  sach  daty  be  or  be  not  imposed  must  be  deter- 
mined by  reference  to  abstract  rules  and  principles  of  law. 

4.  A  man  cannot  by  his  tortious  act  impose  a  duty  on 
another. 

5.  But,  lastly,  a  wrongdoer  is  not  necessarily,  by  reason 
of  his  being  such,  disentitled  to  redress  by  action,  as 
against  the  party  who  causes  him  damage,  for  sometimes 
the  maxim  holds  that  itfjaria  mm  exciisat  iajuriam  (a). 


Significatioii 
of  term 


I^juiy  caused 
by  adhoining 
bnildiDg. 


Cvjvs  EST  Solum  ejus  est  usque  ad  Coslum.  (Co.  Litt, 
•i  a,) — He  who  possesses  land  jMssesses  also  that  ichich 
is  ahore  it  (b). 

Land,  in  its  legal  signification,  has  an  indefinite  extent 
upwards,  so  that,  by  a  conveyance  of  land,  all  buildings, 
growing  timber,  and  water,  erected  and  being  thereupon, 
likewise  pass  (r).  So,  if  a  mau  eject  another  from  land, 
and  afterwards  build  upon  it,  the  building  belongs  to  the 
owner  of  the  ground  on  which  it  is  built,  according  to  the 
principle  iedificatnm  solo  solo  vedit  ('/),  which  we  shall 
presently  consider. 

From  the  maxim  aijus  est  solum  ejus  est  usque  ad  erehtm, 
it  follows  that  a  person  has  no  right  to  erect  a  building  on 


(a)  This  luaxim  is  also  sometimes 
applicable  ^'here  the  action  is  founded 
upon  coDtiact.  See  {ex,  ffr.)  Alston 
V.  Herring.  11  Exch.  822,  880 ;  Hil- 
ton V.  Eckersley,  6  £.  &  B.  76  ;  Avith 
which  aec,  Hornby  v.  Close,  L.  R.  2 
Q.  B.  153 ;  Farrer  v.  Close,  U  R.  4 
Q.  B.  602. 

{b)  A  iiiaxiin  of  geiienil  application, 
^tr  Grove,  J.,  Jieg.  v.  Knjn,  2  Ex.  D. 
116. 


(c)  Co.  litt.  4  a:  9  Bep.  i>4; 
Allatcaij  T.  JVagstaff,  iU,k  N.  307. 
As  to  the  distinction  between  ''lautl'* 
and  ' '  tenements,*'  see  per  Martin,  B., 
Elootric  Trlegrapfi  Co.  v.  Sal/ord 
Overseers,  11  Exch.  189 ;  Judgm., 
VauxJuUl  Bridge  Co.  v.  Savcycr^  6 
Exch.  508 ;  Fredericks  v.  i/iwir,  1 
H.  &  C.  381. 

{d)  Pnitt,  p.  305. 
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hiB  own  land  which  interferes  with  the  due  enjoyment  of 
adjoining  premises,  and  occasions  damage  thereto,  either 
by  overhanging  them,  or  by  the  flow  of  water  from  the 
roof  and  eaves  upon  them,  unless,  indeed,  a  legal  right  bo 
to  build  has  been  conceded  by  grant,  or  may  be  presumed 
by  user,  and  by  operation  of  the  2  &  3  Will.  4,  c.  71. 

Where  the  declaration  alleged  that  the  defendant  had 
erected  a  house  upon  his  freehold,  so  as  to  project  over 
the  plaintiffs'  house  a<l  nocumentuni  liben  tenementi  Ipsm-iim, 
but  did  not  assign  any  special  nuisance,  the  Court  held  the 
declaration  good,  because  the  erection  must  evidently  have 
been  a  nuisance  productive  of  legal  damage  {e) ;  and  it  has 
been  held  that  the  erection  of  a  cornice  projectuig  over 
another's  garden  is  a  nuisance,  from  which  the  law  will  infer 
injury,  and  for  which,  therefore,  an  action  will  lie  (J). 

With  respect  to  the  nature  of  the  remedy  for  an  injury 
of  this  kind,  not  only  will  an  action  lie  at  suit  of  the 
occupier,  but  the  reversioner  may  also  sue  where  injury  lujuiyio 
is  done  to  the  reversion ;  provided  such  injury  be  of  a 
jxrmanent  character  (</),  or  prejudicially  affect  the  rever- 
sionary  interest  (/t)>  It  is  well  settled,  that  a  man  may  be 
guilty  of  a  nuisance  as  well  in  continuing  as  in  erecting  a 
building  on  the  land  of  another  (()■ 

(e)  Baim'a  east,   9  Kvp.  53.     See  of  a  inei'elj  temjioriiry  kiiii,  sve  also 

tiso  Patrudiloefs  cnae,  5  Rep.  100.  MaiMncnnHitliJ.-CityJL  Co.  v.  Brand, 

'./)  Fiif,  V.  PixnUcc.  1  C.  B.  828  [  L.  R.  4  H.  L.  171  ;  HUkel  v.  Mdi: 

l*r  r<.1lack.  C.  11.,  .Solmaoii  v.  I'ihI-  R.  Co.,  L.  R.  2  H.  L.  175. 
•trt'  Co.,  iti.  k  .V.  800.  Case  will  lie  liy  llie  rcyeraioner  for 

(j)  Siiapion   r.   Savage.   1   C.    B.  &  pcrninlielit  injury  lo  a  cliattel  let 

N.  8.  S47,  where  the  cases  ai'e  col-  ont  on  hire,  .Vears  v.  /,.  j;  S.  W.  R. 

IwtaL    See  particularly  Mamford  v.  Co.,  11  C.  B.  N.  S.  BSO. 
Ojfenl,  it.,  R.  Co.,  1  H.  i  N.  34  ;  (ft)  Mctr.   A<aocialio,i  v.   Ptkh, 

BallMitl  V.  Real,  18  C.  B.  699  ;  Cra  0.  B.  N.  S.  504  ;  NoU  v.  S/wolbr, 

•■  OIne.   5   C.   B.    .133  ;    TucJifr   v.  L.  R  20  Eq.  22  ;  Cooper  v.  Crailr 

AnrawH,  U   A.   *  E.   40  ;  JiKtxm  20  Ch.  D.  589  ;  51  L.  J.  Ch.  544. 
T.ft»fcfrf,]M.*:S.234;14R.R.417;  (i)  BaUUihiU  v.   l:^al,    18   C. 

Sidyilli.  Noor,  0  U.  B.  364  ;  Bellv.  713  ;   citing  Holmes  v.    miaoii, 

MidUindR.  0>.,  IOC.  B.  H.  a.  287.  A.  &  E.  503  ;  Tko,„]m»i  v.  Gilm. 

A"  to  iha  distinction  between  in-  7  M,  i  \V.   438  ;    B-myer  v.   Cm 

JMiw  lo  realty  of  a  permanent  aiiit  4  C.  B.  238. 
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Where 
building 
ovethMutsa 
pUiD  tiff's 
land. 


Land  extends 
dowiiwardH  aa 
well  M 
upward  H. 


Not  only  will  a  man  be  liaUe  who  erects  a  building 
either  upon  or  so  as  to  orerhang  his  neighbour's  land  (k), 
hot  an  action  will  lie  against  him  if  the  boughs  of  his 
tree  are  allowed  to  grow  so  as  to  overhang  the  adjoining 
land  (Z).  In  an  action  of  trespass  for  nailing  a  board  on 
the  defendant's  own  wall,  so  as  to  overhang  the  plaintiff's 
garden,  the  maxim  cnju»  est  stJum  ejus  rtt  usque  ad  athm 
was  cited  in  support  of  the  form  of  action,  bat  Lord 
Ellenborongh  {m)  observed  that  he  did  not  think  it  was  a 
tresjHMs  to  interfere  with  the  colmnn  of  air  saperincambent 
on  the  close :  that,  if  it  was,  then  an  aeronaut  was  liable 
to  an  action  of  trespass  by  the  occupier  of  every  field  over 
which  his  balloon  might  pass ;  since  the  question,  whether 
the  action  was  maintainable,  could  not  depend  upon  the 
length  of  time  for  which  the  superincumbent  air  was 
invaded:  and  that,  if  any  damage  arose  from  the  board 
overhanging  the  close,  the  remedy  was  by  action  on  the 
case,  and  not  by  action  of  trespass  (/i). 

It  must  be  observed,  moreover,  that  the  maxim  under 
consideration  is  not  a  presumption  of  law  applicable  in 
all  cases  and  under  all  circumstances;  for  example,  it 
does  not  apply  to  chambers  in  the  inns  of  court  (o) ;  for 
"  a  man  may  have  an  inheritance  in  an  upper  chamber, 
though  the  lower  buildings  and  soil  be  in  another  "(;>). 

Not  only  has  land  in  its  legal  signification  an  indefinite 
extent  upwards,  but  in  law  it  extends  also  downwards,  so 
that  whatever  is  in  a  direct  line  between  the  surface  and 
the  centre  of  the  earth  belongs  to  the  owner  of  the  sarface; 
and  hence  the  word  "  land,"  which  is  nomen  generalissimumi 


{k)  3  Inst,  201  ;  Vin.  Abr.,  "Kui- 
sancc"  (0.);  l^r  Pollock,  C.B.,  4 
H.  &  N.  600. 

(0  Korris  v.  Balr,r,  1  Roll.  Rep. 
393,  od  fin.  See  Brook  v.  Jenney^ 
2Q.  B.  265  ;  Lcmvmi  v.  Wcbh,  [1895] 
A.  ('.  1  :  64  L.  J.  Ch.  205. 

(m)  Pickering  v.    Rmhl  4  Camp. 


219 ;  16  R. R. 777  ;per  Shadwell.  V.-C^ 
Saunders  v.  &tnilh^  etL  by  Crawford, 
20  ;  Kcnyoti  v. HaH, 6  B.  AS. 249. 252. 

(7i)  See  Reynolds  v.  Clarke^  2  Ld. 
Raym.  1899  ;  Fay  v.  Pirntiee,  1 C.  B. 
828  ;  CarbcU  v.  ffilf,  L.  R.  9  Bi.  671. 

(o)  i'erMaiile,  J.,  1  C.  IJ.  840. 

{}»)  Co.  Litt  48  b.    - 
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includes,  not  only  the  face  of  the  earth,  but  everything 
under  it  or  over  it ;  and  if  a  man  grants  all  his  lands,  he 
grants  thereby  all  his  mines,  woods,  waters,  and  houses, 
as  well  as  his  fields  and  meadows  (q).  Where,  however,  a 
demise  was  made  of  premises  late  in  the  occupation  of  A. 
(particularly  described),  part  of  which  was  a  yard,  it  was 
held,  that  a  cellar,  situate  under  the  yard,  and  late  in  the 
occupation  of  B.,  did  not  pass ;  for  though  primd  facie  it 
would  pass,  yet  that  might  be  regulated  and  explained  by 
circumstances  (;*)• 

The  maxim,  then,  above  cited,  gives  to  the  owner  of 
the  soil  all  that  lies  beneath  its  surface.  Whether,  there- 
fore, it  be  solid  rock,  or  porous  ground,  or  venous  earth,  or 
part  soil  and  part  water,  the  owner  of  the  surface  may  dig 
therein,  and  apply  all  that  is  there  found  to  his  own 
purposes,  at  his  free  will  and  pleasure  {$) ;  although,  as 
already  stated,  he  may  incur  liability  by  so  digging  at  the 
extremity  and  under  the  surface  of  his  own  land  as  to 
occasion  damage  to  his  neighbour's  ancient  house  (Q. 

But,  although  the  general  rule,  which  obtains  in   the  Separate 
absence  of  any  express  agreement   between   the  parties  suria^eand 
interested  in  land,  is  as  above  stated,  and  although  it  is  a  "^"^®**^^- 
presumption  of  law  that  the  owner  of  the  freehold  has  a 
right  to  the  minerals   underneath,  yet  this  presumption 
may  be  rebutted  by  showing  a  distinct  title  to  the  surface, 
and  to  that  which  is  beneath ;   for  mines  may  form   a 
distinct    possession    and    different    inheritance :    and    it 
frequently  happens  that  a  person,  being  entitled  both  to 
the  mines  and  to  the  land  above,  grants  away  the  land, 
excepting  out  of  the  grant  the  mines,  which  would  otherwise 
have  passed  thereby,  and  also  reserving  to  himself  power 
to  enter  upon  the  surface  of  the  land  granted  away,  in 

{q)  2  Blac.  Com.  18.  qiiis  quid  coneedit  canccdei'e  vuletur  et 

(r)  Doe  V.  BarU  1 T.  R.  701 ;  1  R.  R.  idsine  qim  res  ipsa  esse  naufwltiit^  post-, 

367.   See  Dtiiison  v.  Holliday,  1  H.  it  {s)  Judgm.,  12  M.  &  W.  324,  354. 

N.631  :aud  the  maxim,  cuicuiiq\u  aH-  {t)  \  Crabb,  Real  Prop.,  p.  93. 
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order  to  do  all  acts  necessary  for  the  purpose  of  getting  the 
minerals  excepted  out  of  the  grant,  compensation  being 
made  to  the  grantee  for  the  exercise  of  the  power,    hi  this 
case  one  person  has  the  land  above,  the  other  has  the 
mines  below,  with  the  power  of  getting  the  minerals ;  and 
the  rule  is,  according  to  the  maxim  sic  vtere  tuo  itt  aliemm 
non  hedas,  already  considered,  that  each  shall  so  use  his 
own  right  of  property  as  not  to  injure  his  neighbour;  and, 
therefore,  the  grantor  will  be  entitled  to  such  mines  only 
as  he  can  work,  leaving  a  proper  support  to  the  surface.   And 
here  we  may  observe,  that  if  a  man  excepts  out  of  a  grant 
all  mines  and  minerals,  he  excepts  also  the  right  of  doii^ 
all  things  necessary  for  the  purpose  of  obtaining  the  mines 
and  minerals  so  excepted  (ii),  as,  for  example,  the  right  of 
going  upon   the   land   and  making   shafts    and  erecting 
engines. 

If  there  be  a  grant  of  an  upper  room  in  a  house  with  a 
reservation  of  a  lower  room  to  the  grantor,  he  undertaking 
not  to  do  anything  which  will  derogate  from  the  right  to 
occupy  the  upper  room ;  in  this  case,  if  the  grantor  were  to 
remove  the  supports  of  the  upper  room,  he  would  be  liable 
in  an  action  of  covenant  (x). 

It  may  be  noticed,  in  conclusion,  that  the  maxim  under 
consideration  does  not  apply  in  favour  of  local  authorities, 
in  whom  streets  are  vested  by  virtue  of  the  Public  Health 
Act,  1875,  s.  149,  or  any  similar  enactment.  Such  enact- 
ments vest  in  the  authority  such  property  only  as  is 
necessary  for  the  conti-ol,  protection  and  maintenance  of  the 
streets  as  highways  for  public  use,  and  confer  no  general 
proprietary  rights  in  the  air  above  or  the  ground  below  the 
streets  (ty). 


(u)  Earl  of  Cardigan  v.  Armita/je, 
2  B.  &  C.  197  ;  Clark  v.  Coggc,  Cro. 
Jac.  170;  Hayles  v.  Pra^v,  [1899] 
1  Ch.  567  :  68  L.  J.  Ch.  222. 

(.r)  5  M.  &  W.  71,  76 


[y)  Baird  v.  Tunhridge  Wells, 
[1896]  A.  C.  484  :  65  L.  J.  Q.  B. 
451 ;  jrandstcortJi  y.  United  Ttk- 
phone  Co,,  13  Q.  B.  D.  904. 
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QUICQUID   PLANTATUR    SoLO   SoLO   CEDIT.       {WeittlC.  Off.  Ex., 

14(/i  «/.  145.) — ]Mtatev€r  ig  affixed  to  the  soil  belonijg 

thereto. 
It  may  be  stated,  as  a  general  rule  of  great  antiquity,  that, 
whatever  is  affixed  (2)  to  the  soil  becomes,  in  contemplation 
of  law,  a  part  of  it,  and  is  subjected  to  the  same  rights  of 
property  as  the  soil  itself.  In  the  Institutes  of  the  Civil 
Law  it  is  laid  down,  that  if  a  man  build  on  his  own  land 
with  the  materials  of  another,  the  owner  of  the  soil  becomes, 
in  law,  the  owner  also  of  the  building :  quia  omne  qnod  soht 
iiutdijicatity  »olo  cedit  (Ii).  In  this  case,  indeed,  the  property 
in  the  materials  used  still  continued  in  the  original  owner ; 
and  although,  by  a  law  of  the  XII.  Tables,  the  object  of 
which  was  to  prevent  the  d^truction  of  buildings,  he  was 
anabEe,  unless  the  building  were  taken  down,  to  reclaim  the 
materials  in  specie,  he  was,  nevertheless,  entitled  to  recover 
double  their  value  as  compensation  by  the  action  de  tigno 
juHcto  (fc).  On  the  other  hand,  if  a  person  built,  with  his 
ovii  materials,  on  the  land  of  another,  the  house  likewise 
belonged  to  the  owner  of  the  soil ;  for  in  this  case,  the 
builder  was  presumed  intentionally  to  have  transferred  his 
property  in  the  materials  to  such  owner  (c).  In  like  manner, 
if  trees  were  planted  or  seed  sown  in  the  land  of  another, 
the  owner  of  the  soil  became  owner  also  of  the  tree,  the 
plant,  or  the  seed,  as  soon  as  it  had  taken  Toot(d).  And 
this  latter  proposition  is  fully  adopted,  almost  in  the  words 
of  the  civil  law,  by  our  own  law  writers — Britton,  Bracton, 
ud  the  author  of  Fleta  {e).  By  Roman  law,  indeed,  where 
buildings  were  erected  upon,  or  improvements  made  to 
property,  by  the  party  in  possession,  bona  fide  and  without 

(:)  "  In  wTeral  uf  the  old  books  (e)  ].  2,  1,  30. 

tbt  word  Jixalar  u  used  as  Byoony-  \d)  1.  2, 1,  31  fc  32  :  D.  41,  I,  7,  13. 

"»!>«  with  piiiitotur"  in  this  msxim;  (e)  Britton  (by  Wingate),   c.   83, 

indgm.,  U   B.   S   Ex.   260.     An  to  ISO ;  Bncton,  c.  3,  u.  4,  6 ;  Pleta. 

hititd  cbittels,  see  33  Ch.  D.  G6«,  567.  lib.  3,  c.  2,  s.  1 2. 

{!>)  I.  2,  1,  29 :  D.  47,  8,  1. 

L.1I.  20 
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c-:-iice  of  imv  ^rerse  tide,  compensation  was,  it  seems, 
a:I-~*'V€J  for  siieh  buildings  and  improvements  to  the  party 
m^kin<:  them,   as  against  the    rightful    owner  (/) ;   and 
although  this  principle  is  not  recognised  by  oar  own  common 
law,  nor  to  its  fall  extent  bv  Coorts  of  equity,  yet,  where  a 
m^n.  supposng  that  he  has  an  absolute  title  to  an  estate, 
builds  upon  the  land  with  the  knowledge  of  the  rightful 
owner,  who  stands  by.  and  suffers  the  erection  to  proceed, 
widiout  giving  any  notice  of  his  own  claim,  he  will  be 
compelled,  by  a  Court  of  equity,   in  a  suit  brought  for 
recoveiy  of  the  land,  to  make  due  compensation  for  snch 
improvements  i^i^.     *'  As  to  the  equity  arising  from  valuable 
and  lasting  improvements.  I  do  not  consider,"  remarked 
Lord  Chancellor  Clare  (/i\  "  that  a  man  who  is  conscious  of 
a  defect  in  his  title,  and  with  that  conviction  on  his  mind 
expends  a  sum  of  money  in  improvements,  is  entitled  to 
avail  himself  of  it.    If  the  person  really  entitled  to  the 
estate  will  encourage  the  possessor  of  it  to  expend  his  money 
in  improvements,  or  if  he  will  look  on   and   suffer  snch 
expenditure  without  apprising  the  party  of  his  intention  to 
dispute  his  title,  and  will  afterwards  endeavour  to  avail  him- 
self of  such  fraud — upon  the  ground  of  fraud  the  jurisdiction 
of  a  Court  of  equity  will  clearly  attach  upon  the  case." 

Having  thus  touched  upon  the  general  doctrine,  that 
what  has  been  affixed  to  the  freehold  becomes  a  portion  of 
it,  we  shall  consider  how  the  maxim,  quicquid  plantatur  $olo 
solo  cedit,  applies  to :  1st,  trees ;  2ndly,  emblements ;  8rdly, 


(/)  Sed  quamris  CBdi^ium  fuudo 
cnlxUf  fundi  ianien  daminus  condem' 
nari  sold,  td  eum  duntaxcU  recipieU, 
reddita  sumptn  qtto  pretlosior  facttis 
eat,  aut  super  /undo  aJtq\u  adifieio 
jictisio  impmuUnr  er  melioreUioHig 
(csti7}iatUnie  si  inaluerit:  Gothofred. 
ad  I.  2,  1,  30. 

(ff)  1  Story,  Eq.  Jurisp.,  12th  eil., 
8.  888  :  2  Li.,  a.  1237  ;  Baaisden  v, 
Dt/m^i,  L.  R.  1  H.  L.  129.     Where  a 


sale  is  set  aside  on  acconnt  of  tin- 
inadequacy  of  the  consideration,  tbf 
purchaser  will  he  allowed  for  lastiBg 
and  valuable  improvements :  Siig^M 
V.  &P.,  14th  ed.  287. 

{h)  Kenney  v.  Broirue,  S  Ridgw., 
Par.  Cas.  462,  519;  cited,  Arg., 
Atvstin  V.  Chambers,  6  CI.  &  F.  31. 
See,  }i^  Ld.  Brougham,  PerroU  t. 
Pttbiwr,  3  Aly.  k  K.  640. 
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4nay-going  crops  ;  and,  4tbly,  fixtures ; — treating  these 
important  subjects  with  brevity,  and  merely  endeavouring 
to  give  a  concise  outline  of  the  law  respecting  each. 

1.  A  tree,  whether  alive  or  dead,  so  long  as  it  is  attached  Who  nii.v  cut 
Ut  the  soil,  is  realty  i  by  severance  from  the  soil  it  becomes 
personalty  (i).  Trees  are  divisible  into  two  classes,  timber 
trees  and  trees  which  do  not  bear  timber.  By  the  general 
law  oak,  ash  and  elm  are  timber,  if  they  be  of  the  age  of 
twenty  years  or  more  and  contain  a  reasonable  quantity  of 
ueeabte  wood  ;  whereas  other  trees  are  not  timber  except  by 
special  local  custom  {k).  As  a  rule,  timber  is  part  of  the 
inheritance,  and  may  not  be  felled  by  a  tenant  for  life  or 
years,  impeachable  for  waste ;  but  an  exception  to  this  rule 
has  been  established  in  the  case  of  "  timber  estates," 
cultivated  merely  for  the  produce  of  saleable  timber  and 
vhere  the  timber  is  cut  periodically  in  due  course  (0- 
Moreover,  a  tenant,  who  is  answerable  for  waste  only,  may 
fell  timber  of  snitable  wood,  as  well  as  other  trees,  for  the 
purpose  of  making  therewith  necessary  repairs  to  the 
{demises,  the  decay  not  being  due  to  his  own  default  (»i)- 

Trees  which  are  not  timber  may,  as  a  rule,  be  cut  by  Whu  nisy  cut 
a  tenant  for  life  or  years  impeachable  for  waste ;  but  he  may 
not  cat  down  trees  planted  for  ornament,  or  protection  of  a 
hoQse  or  bank,  nor  may  he  change  the  nature  of  the  premises, 
«a  by  stubbing  up  a  wood  or  a  hedge,  or  stools  of  underwood, 
for  Bach  acts,  being  prejudicial  to  the  inheritance,  are  acts 
of  waste ;  and  he  may  not  cut  trees  destined  to  become 
timber,  except  for  the  purpose  of  allowing  the  growth  of 
other  timber  in  a  proper  manner  (tt). 

It)  Be  AiialU,  30  Ch.  D.  485;  Be  Simiiuiiii  v.   Xorloa,    7  Bing.    (I4C 

UtiailiH,  37  Cli.  D.  32i.  33   R.    B.    5S8  ;   Smrerbs  v.   Fnjt 

(*)  JmtyieoorfT.  tfoHjiooorf,  L.ILia  L.  R,  7  Eq.  417. 
Eq.»9;i«eCni.  Dig., *tlied.  116(7).  (»)  Xd.  D'Arcy  y.  AaltrUh,  Ho 

W /tarinwoti  V,  Maqniae,  [1891]  3  2ai;-Fhmijipiv.  S'liilk,  14  M.  kV 

Cli.!«:60L.J.Ch.  809,  where  much  089;  Himijiiwl  t.  Hmyaood,  h.  1 

•(theliwrel«tijigtnlinibfri»oo]l«!ted.  18  B].  310.     See  Bnjjirf  v.  Bagot,  '. 

I")  Co.  Lilt.  «  b,  53  B,  b,  54  b;  beiiv.  509:  33  L.  J.  Ch.  116, 
20—2 
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TamatwvLh'        j^  tenant  for  life  or  jears,  ^^withoat  impeaehment  of 
neacofvMic.  waste.*'  IS  oititkd  to  cat  down  all  the  ordinaiy  timber,  a& 


Act. 


veil  as  other  trees,  upon  the  estate ;  hot  it  has  long  been 
established  that  equity  will  restrain  him  from  committing 
what  is  ealkd  ^'equitable  waste/'  as  kv  felling  timber 
planted  or  left  standing  tar  the  shelter  or  ornament  of  the 
mansion  hoose  or  groonds  (o>. 
nt  in  uil.  An  ordinary  tenant  in  tail  may  fell  timber  at  his  pleasare ; 
)>at  if  standing  woods  be  sold  by  him  and  these  be  not  felled 
daring  his  life,  the  property  therein  deseends  with  iht 
estate  and  the  bayer  cannot  cat  tliem  ( p) .  A  tenant  in  tail> 
after  possibility  of  issae  extinct,  may  eat  timber ;  bat  his 
position  differs  from  that  of  an  ordinary  tenant  in  tail,  for 
he  may  be  restrained  from  eqaitable  waste  (7). 

Settled  Lund        The  Settled  Land  Act,  1882  (r),  pro\'ides  that  where  a 

tenant  for  life  is  impeachable  for  waste  in  respect  of  timber,. 
and  there  is  timber  ripe  and  fit  for  catting,  he  may,  on 
obtaining  the  consent  of  the  trastees  of  the  settlement,  or 
an  order  of  the  Coart,  cot  and  sell  that  timber.  Three- 
fonrths  of  the  net  proceeds  become  capital  money,  and  the 
residue  goes  as  rents  and  profits. 

Proiierty  iii  Apart  from  "  timber  estates,''  and  from  cases  where  timber 

is  cut  pursaant  to  statute,  the  general  rule  is  that  timber, 
severed  during  the  possession  of  a  tenant  for  life  or  years 
who  is  inopeachable  for  waste,  belongs  to  the  person  entitled 
to  the  first  vested  estate  of  inheritance  in  fee  or  in  tail  («) ; 
and  this  rule  holds,  although  there  be  intermediate 
interests  (t).  Equity,  however,  will  interfere  to  protect  such 
interests,  and  will  prevent  the  tenant  from  deriving  benefit 

{o)  PackiJvgtaiCa  case,  3  Atk.  215  ;  427  :  12  East,  209  ;  A.-O.  v.  Dultof 

Mai^qiiUofDoicnshirty,  Lady  Saiuiys^  Marlhorafutjh,  3  Madd.  538  ;  18  B.  R* 

6  Ves.   107 ;  BaJccr  v.  SebHghi,   18  273. 

Ch.  I).  179.  (r)  46&  46  Vict.  c.  38,  a.  35. 

(jp)  11  Rop.   50  a;   Chohtielnj  v.  (»)  11  Rep.  81  b;  Bexcirky.  Whil- 

Paxtm,  8  Bing.  211 ;  28  R.  R.  619  ;  JUld,  3  P.  Wnis.  268  ;  Honyvood  v. 

S.  C,  Cockcrell  v.  Chohmlcy,  10  B.  &  Honywooii,  L.  R.  18  Eq.  311. 

C.  664.  (0  Pigoi  V.   Bulloek,  1  Ves.  479, 

(q)  Williavia  v.  WUliams,  15  Ves.  484  ;  2  R.  R.  148  ;  lif  Barringtov,  3a 


aevered  treex. 
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from  Ilis  wrongfal  act,  if  the  owner  of  ttie  lirst  vested  estate 
of  iDheritance  collude  with  the  tenant  to  induce  liim  to  cut 
down  timber  (fi).  If  the  tenant  in  possession  be  without 
impeachment  of  waste,  the  pro[)erty  in  the  timber,  when 
severed,  generally  vests  in  him  (j-).  The  property  in  trees 
not  being  timber  generally  vests,  u^wn  their  severance,  in 
the  tenant  in  posBession  {>/), 

2.  Emblements  comprise  not  only  com  sown,  but  roots  Bnii>i«menu. 
planted,  and  other  annual  artificial  profits  of  the  land  (z) ;  and 
these,  in  certain  cases, are  distinct  from  the  realty,  and  subject 
fa)  many  of  the  incidente  attending  personal  property.  The 
mie  at  common  law,  and  in'espective  of  the  statute  noticed 
below  (a)  is,  that  those  only  are  entitled  to  emblements  who 
have  an  uncertain  estate  or  interest  in  land,  which  is  deter- 
mined by  the  act  of  God,  or  of  the  law,  between  the  sowing 
and  the  severance  of  the  crop  (h).  Where,  howevur,  the 
tenancy  is  deteimined  by  the  tenant's  own  act,  as  by  for- 
feiture for  waste,  or  by  the  man-iage  of  a  tenant  durante 
tidmtaie,  the  tenant  is  not  entitled  to  emblements  ;  for  the 
principle  on  which  the  law  gives  emblements  is,  that  the 
tenant  may  be  encouraged  to  cultivate  by  being  sure  of 
receiving  the  fruit  of  his  labour,  notwithstanding  the  deter- 
mination of  his  estate  by  some  unforeseen  and  unavoidable 
e¥ent(r).  By  this  rule,  however,  the  tenant  is  not  entitled 
to  ail  the  fruits  of  his  labour,  or  such  right  might  be  extended 
to  things  of  a  more  permanent  nature,  such  as  trees,  or  to 
more  crops  than  one,  since  the  cultivator  often  looks  for  a 
compensation  for  his  capital  and  labour  in  the  produce  of 
Bnccessive  year? ;  but  the  principle  is  limited  to  this  extent, 
that  he  is  entitled  to  one  crop  of  that  species  only  which 

t-'ti.  D.  ii;,  iy)  L.  R.  18  l-V|.  311  ;  C'/"uhmh  - 

(«l  L  I!.  18  B|.  311  ;  :>8  Cli.   1).  -  Paidt.  5  1!.  k  V.  887  ;  BtrriMtia  ■ 

21S ;  Me  Seagra»i  v.  Kuif^,  I^  K.  2  Ftaeocl,  9  Ding.  384  ;  35  R.  U.  r>«3. 

Cli.623;  LoKiulrs  V.   .VmfcM,  6  Cli.  (:)  Com.  Dig.,  " Bie»>{"  {G.  1). 

».  139.  [m)  Pi<sl,  ]).  312. 

(I)  Ppit  V.  Ihr,  1  T.  R.  55  :  soc         (ft)  fo.  Litt.  fiSa. 

aSCli.  U.  527.  (e)  Com.  Dig.,  '•  liirm" 'fi.  2}. 
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oriiniixilT  ref^vs  ihe  labour  by  which  it  is  produced  within 
din  jnr  in  wfaieh  that  Imbour  is  bestowed,  though  the  crop 
maj.  in  extzaordiDanr  seasoDS,  be  delayed  beyond  that 

r  :vr  ijL  dliea.  a  tenant  for  life,  or  pur  autre  nV,  sow  the  land, 

and  die  befi>n»  hanrest,  his  executors  shall  have  the  emble- 
msen^i^  or  pn.^ncs  of  the  cn^:  and  if  a  tenant  for  life  sow  the 
land,  ar.d  afterwards  grant  over  his  estate,  and  the  grantee 
iiie  be^jre  the  eom  b  serered.  it  shall  go  to  the  tenant  for  Ufe, 
and  n«:c  ;o  the  grantee's  executor ;  whereas,  if  a  man  sow 
kind,  and  let  it  for  life,  and  the  lessee  for  life  die  before  the 
com  ^  seTered^  the  reTeisiimer,  and  not  the  lessee's 
execute  shall  have  the  emUemodts,  although,  if  the  lessee 
bini^self  had  isown.  it  would  have  been  otherwise  {e). 

further,  the  tenants  or  under-tenants  of  tenant  for  life 
will  l-e  entitled  to  embfemaits,  in  cases  where  tenant  for 
lire  >hjkll  not  have  them,  viz.,  where  the  life  estate  deter- 
Tuiues  by  the  act  of  the  tenant  for  life.  Thus,  where  a 
woman  holds  '{»int'tU  ritfmit^te^  her  marriage  is  her  own  act, 
arivl  tr.erefore  deprives  her  of  the  emblements :  but  if  she 
ieasH^  her  estate  to  a  tenant,  who  sows  the  land,  and  she 
then  marries,  this  act  shall  not  deprive  her  tenant  of  his 
emlleoients;  for  he  is  a  stranger  and  could  not  prevent 
her  \^'"  •  AH  these  cases  evidently  involve  the  appUcation  of 
the  general  principle  above  stated. 

So,  the  parochial  clergy  are  tenants  for  their  own  lives, 
and  emblements  are  expressly  given  to  them  by  28  Hen.  8, 
c«  11«  s.  6«  with  a  power  enabling  the  parson  to  dispose  of 
the  eom  bv  will ;  buU  if  the  estate  is  determined  bv  the  act 
of  the  parson  himself,  as  by  his  resigning  his  living,  then 
acconling  to  the  principle  above  stated,  he  will  not  be 

.{    O'^tv*  T.    ir.;./,   *;  it  Jt  A  J.  emUements,  being  "soch  things  as 

Iir,    IIS  :  ;$9    R.    R«    419  :    ettiug  grov  b^r  the  luanuraiice  and  iDdustry 

A'lMW.nry  V    Oi/.Viiji,   4   Bing.  i02  :  of  Uie  owner." 
29  R,  It  :>:*»4.    In  Z^i/A-im  v.  Jhrooti,  {f;  Arg.,  ATm^W/v.  Pool,  Cro.  Qa 

CroL    Car.   515.   koiis   gn»ikiiig  fnmi  464. 
Micii'Ut    rootss  were   boKl   to  be  It'ir  (/)  Co.  Litt.  55  b. 
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entitled  to  emblements.  The  position,  however,  of  th« 
lessee  of  the  glebe,  if  the  parson  resign,  is  different ;  for,  his 
tenancy  being  determined  by  another's  act,  he  shall  have  the 
emblements  (a). 

A  tenant  for  years,  where  the  end  of  the  term  is  cer-  Tenant  for 
tain,  is  not  entitled  to  emblements  (A),  but  a  tenant  from  tei^t^roni 
year  to  year,  if  the  lessor  determine  the  tenancy,  seems  y^' '°  J'**''- 
to  be  entitled  to  emblements  because  he  does  not  know 
in  what  year  his  lessor  may  determine  the  tenancy  by 
notice  to  quit,  and  in  that  respect  he  has  an  uncertain 
estate  (t)-  If  the  tenancy  depend  upon  an  uncertainty,  as 
upon  the  death  of  the  lessor,  who  is  tenant  for  life  or  a 
husband  seised  in  right  of  his  wife,  or  if  the  term  be  deter- 
minable upon  a  life  or  lives,  in  these  and  similar  cases,  the 
estate  not  being  certainly  to  expire  for  a  time  foreknown,  but 
merely  by  the  act  of  God,  the  tenant,  or  his  representatives, 
Hhall  have  the  emblements  in  the  same  manner  as  a  tenant 
for  life  would  be  entitled  to  them  (A),  and  if  the  lessee  of 
tenant  for  life  be  disseised,  and  the  lessee  of  the  disseisor 
sow,  and  then  the  tenant  for  life  dies,  and  the  remainderman 
enters,  the  latter  shall  not  have  the  com,  but  the  lessee 
of  the  tenant  for  life  (I). 

\Vhere,  however,  a  tenant  for  years,  or  from  year  to  year, 
himself  determines  the  tenancy,  as  if  he  commit  forfeiture, 
the  landlord  shall  have  the  emblements  (m) ;  and  it  is  a 
general  rule  that  he  shall  take  them  when  he  enters  for  a 
condition  broken,  because  he  enters  by  title  paramount,  and 
is  in  as  of  his  first  estate  (h).  Where  a  lease  was  granted 
on  condition,  that,  if  the  lessee  should  he  sued  for  any 
debt  to  judgment,  followed  by  execution,  the  lessor  should 
te-ent«r  as  of  his  former  estate,  it  was  held  that  the  lessor, 

(jl  BiUacr  T.  Bidmr.  2  11.  k  AUl.  —791. 

170,  *72 ;  21  B.  R.  S68.  (0  Kuereil  v.  I'ool,  Vro.  Wiz.  163, 

(A)  Co.  Litt.  58  a.  (iii)  Co.  Litt.  5:.  b. 

(0  KiHgtbitfy  V,   CW/i.ia,    i    Biiig.  (ii)  ftr  IJosanquet,  J.,  7  Ring.  160 

»7;  a9K.  B,  634,  Com.  Dig.,  "fi;ra»"((.i.  2) ;  Co.  LitI 

Hi  Woodf.,  L.  k  T.,  lOtli  cd.  790  S5  b. 
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Tenant  at 
rack-rent 


Heir,  devisee, 


having  re-entered  after  a  judgment  and  execution,  was 
entitled  to  the  emblements  (o). 

Where  a  tenant  of  any  farm  or  lands  holds  the  same  at  a 
rack-rent,  it  is  now  provided  by  14  &  15  Yict.  c.  25,  s.  1, 
that,  instead  of  claiming  emblements,  he  ''shall  continue  to 
hold  and  occupy  such  farm  or  lands  until  the  expiration  of 
the  then  current  year  of  his  tenancy,  and  shall  then  quit, 
upon  the  terms  of  his  lease  or  holding,  in  the  same  manner 
as  if  such  lease  or  tenancy  were  then  determined  by  effluxion 
of  time  or  other  lawful  means  during  the  continuance  of  his 
landlord's  estate ;"  and  the  section  further  provides  for  an 
apportionment  of  the  rent  as  between  the  tenant  and  the 
succeeding  owner.  The  Act  applies  to  any  tenancy  in  respect 
of  which  there  is  a  substantial  claim  to  emblements  (p). 

m 

It  has  been  mentioned  that  emblements  are  subject  to 
many  of  the  incidents  attending  personal  property.  Thus, 
by  11  Geo.  2,  c.  19,  they  may  be  distrained  for  rent  (^),  they 
were  forfeitable  by  outlawry  in  a  personal  action,  they  were 
devisable  before  the  Statute  of  Wills,  and  at  the  death  of  the 
owner  they  vest  in  his  executors  and  not  in  his  heir  (r).  So, 
where  tenant  in  fee  or  in  tail  dies  after  the  corn  has  been 
sown,  but  before  severance,  it  shall  go  to  his  personal  repre- 
sentatives and  not  to  the  heir  (s).  If,  however,  tenant  in  fee 
sows  land,  and  then  devises  the  land  by  will  and  dies  before 
severance,  the  devisee  shall  have  the  com,  and  not  the 
devisor's  executors  (0  ;  and  although  it  is  not  easy  to  account 
for  this  distinction,  which  gives  growing  com  to  the  devisee, 
but  denies  it  to  the  heir  (7f),  it  is  clear  law  that  the  growing 
crops  pass  to  the  devisee  of  the  land,  unless  expressly 


(o)  Davis  V.  Eyton^  7  Biiig.  154 ; 
33  R.  R.  408. 

(p)  Bahiea  v.  IFelch,  L.  R.  4  C.  P. 
91.  See,  also,  as  to  the  ojieratioii  of 
the  Act,  Ld.  Stradbroke  v.  AlxUcahy^ 
2  Ir.  C.  L.  Rep.  406. 

{q)  See  also  56  Geo.  3.  c.  50  ;  HiUi 
V.  Morrell,  11  Q.  B.  425. 


(r)  2  Blac.  Com.  404. 

(«)  Com.  Dig.,  ''Biens"  (0.  2); 
Co.  Litt.  55  b,  11.  (2),  by  Hargrave. 

(0  Anoiu,  Cro.  Eliz.  61 ;  Co.  litL 
55  b,  n.  (2) ;  SpeHcer's  case.  Winch. 
51. 

(?0  See  Co.  litt.  55  b,  u.  (2); 
Gilb.  Ev.  250. 
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bequefttbed  to  someone  else  (.r).  The  i-emamdennan  for  life 
shall  also  have  the  emblements  sown  hy  the  devisor  in  fee, 
in  preference  to  the  executor  of  the  tenant  for  life  C'/)  ;  and 
the  legatee  of  goods,  stock,  and  movables,  is  entitled  to 
growing  com  in  preference  both  to  the  devisee  of  the  land 
and  the  executor  (z). 

In  the  case  of  strict  tenancy  at  will,  if  the  tenant  sow  his  TenaniMwiii, 
land,  and  the  landlord,  before  the  corn  is  ripe,  or  reaped, 
put  him  out,  the  tenant  shall  have  the  emblements,  since 
he  conld  not  know  when  his  landlord  would  determine  his 
will,  and  therefore  could  not  provide  against  it ;  but  it  is 
otherwise  if  the  tenant  himself  determine  the  will,  for  then 
the  landlord  shall  have  the  protits  of  the  land  {<i). 

Tenants  under  execution  nre  entitled  to  emblements,  Tenant  nnder 
when,  by  some  sudden  and  casual  profit,  arising  between 
eeed-time  and  harvest,  the  tenancy  is  determined  by  the 
judfrment  being  satislied  (/>).  Again,  if  A.  acknowledge  a 
statute  or  recognizance,  and  afterwai'ds  sow  the  land,  and 
the  Gonueee  extend  the  land,  the  conusee  shall  have  the 
emblements  (c) .  Where  judgment  was  given  against  a 
person,  ai^d  he  then  sowed  the  land  and  brought  a  writ  of 
error  to  reverse  the  judgment,  but  it  was  affirmed,  it  was 
held  that  the  recoveror  should  have  the  corn  {<T). 

S.  An  away-going  crop  may  be  defined  to  be  the  crop  Away-going 
sown  during  the  last  year  of  tenancy,  but  not  ripe  until  '"°^' 
after  ite  expiration.  The  right  to  this  is  usually  vested  in 
the  out-going  tenant,  either  hy  the  express  terms  of  the 
lease  or  conb-act,  or  by  the  usage  or  custom  of  the  country ; 
but  in  the  absence  of  any  contract  or  custom,  and  provided 
the  law  of  emblements  does  not  apply,  the  landlord  is 
entitled  to  crops  nnsevered   at   the  determination  of   the 

[J-)  Coaptr  Y,  tymlfiU,  :i  H.  k  N.  339  ;  »  K.  11.  460. 
ia,  Vil ;  citiiis  Sliep)).  Toii(!)i.  <e<I.  (a)  Litt.  a.  68  :  Co.  Litt.  55. 

hy  Pwstou),  472.  (ft)  Woodf.  L.  &T.,lSthea.  781, 

li/)  Toll.  Eion.  157.  <c)  2  ).eoii.  Ui. 

(:)  Coxv.VodtttliK,  6  East,  604,  II. ;  (■!)  Wkisw  Junl.ii',  2  BuUtr.  213 

8  B.  R.  570 ;   ffaC  r.  Mooif.  S  Kast, 
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:ff^fc-<y,  m£  iwig  a  portion  of  the  lealty,  and  by  virtae  of 
iht  seoenl  1*^^™*,  qmirqmiA  ptamtatmr  tulo  solo  cedit ;  and 
this  rsjt  of  the  coomoD  law  still  obUuns,  except  in  so  far 
as  It  Las  beien  modified  br  statute  {r). 

The  co££Jc:ii  law.  it  has  beoi  observed,  does  so  little 
to  f -neseril^  the  relalzpe  doties  of  landlord  and  tenant,  that 
it  i^  nc<  surpri^in^  that  the  Courts  have  been  &vourably 
in^^Iii^   to  the  introdnrtion  of  thoee  r^olations  in  the 
mcoe  <^  caltiration  which  custom  and  usage  have  estab- 
li^h^d  in  each  district  to  be  the  most  beneficial  to  all 
parties  •/'*.      The    mle,   therefore,    is,    that    evidence  of 
costom  is  reravable,  although  there  be  a  written  instni- 
ment  of  demise,  provided  the  incident  which  it  is  sought  to 
imp<Hl  into  the  cimtract  be  consistent  with  the  terms  of 
such  contract :  but  evidence  of  custom  is  inadmissible,  if 
inconsistent   with  the  express  or  implied   terms  of    the 
instrument :  and  this  rule  appUes  to  tenancies  as  well  by 
oral  agreement  as  by  deed  or  written  contract  (g), 

WitQ^^swy^k  In  WifjoUsH-tfrth  v.  DattiMH(h)^  a  leading  case  on  this 
subject,  the  tenant  was  allowed  an  away-going  crop, 
although  there  was  a  formal  lease  imder  seal.  ,The  lease 
was  entirely  silent  concerning  such  a  right ;  and  Lord 
Mansfield  said  that  "  the  custom  did  not  alter  or  contradict 
the  lease,  but  only  added  something  to  it." 

HuffoH  T.  In  Hutton  v.   11  arrcn  (i),  it  was  held  that  a  custom,  by 

which  the  tenant,  cultivating  according  to  the  course  of 

(<;  As  to  the  tenant's  riglit,  nnder  H.  &  N.  216  ;  Clcarlr  v.  /2oys/aH^,  1$ 

modem  statutes,  to  conipensation  for  M.  k  W.  752. 

improTements,  si-e  46  k  47  Vict.  c.  61  (A)  1  Dongl.  201 ;  affinned  in  error, 

(agricultnral  IioIdin<;s) ;  50  &  51  Vict.  Id.  207,  n.  (8).     See  Beavan  v.  LkJa- 

c.  26  (allotments  and  cottage  gartlens);  hai/,   1   H.   Bla.  5  ;   2  R.    R.    696; 

53  k  54  Vict.  c.  57  (U^d  nnder  mort-  recognised  GriJUhs  v.    Puleston^  IS 

gage) ;  58  k  59  Vict.  c.  27  (market  M.    k    W.    358,    360  ;     Knight    v. 

gnrdcns).  Bennett,  3  Bing.  361  ;  28  R.  R.  640 : 

(/)  Judgm.,  HtUian  v.  Wai-ren,  1  WhiU  v.  Sayer,  Palm.  R.  211. 

M.  k  W.  466.  (i)  1  M.  k  W.  466.     Proof  of  the 

{(f)   IVufglesirorth    v.    Dalliiton,    1  custom  lies  on  the  out-going  tenant : 

Dougl.    201  ;  FaricH  v.  Gankoin,   7  CafdecoU  r.  Swyfliies,  7  C.  &  P.  808. 
Excb.    273  ;    Munixy  v.    JJcnnis,    1 


V.  lAJ'/tJON. 
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good  husbandry,  was  entitled  on  quitting  to  receive  from 

the  landlord  or  incoming  tenant  a  reasonable  allowance  for 

fieeds  and  labour  bestowed  on  the  arable  land  in  the  last 

year  of  the  tenancy,  and  was  bound  to  leave  the  manure  for 

the  landlord,  if  he  would  buy  it,  was  not  excluded  by  a 

stipulation  in  the  lease  to  consume  three-fourths  of  the 

hay  and  straw  on  the  farm,  and  spread  the  manure  arising 

therefrom,  and  leave  such  of  it  as  should  not  be  so  spread 

on  the  land  for  the  use  of  the  landlord  on  receiving  a 

reasonable  price  for  it. 
Where  a  tenant  continues  to  hold  over  after  the  expira-  Tenant 

tion  of  his  lease,  without  coming  to  any  fresh  agreement  over."^ 

with  his  landlord,   he  must  be  taken   to  hold   generally 

under  the  terms  of  the  lease  (A),  on  which,  therefore,  the 
admissibility  of  evidence  of  custom  will  depend  (0* 

The  principle  with  respect  to  the  right  to  an  away-going  Principle  ou 
crop  applies  equally  to  a  tenancy  from  year  to  year  as  to  a  deilendsl^  ^ 
lease  for  a  longer  term  {m) ;    such   custom,   it  has  been  ^ 
observed,  is  just,  for  he  who  sows  ought  to  reap,  and  it  is 
for  the  encouragement  of  agriculture.    It  is,  indeed,  against 
the  general  rule  concerning  emblements,  which  are  not 
allowed  to  tenants  who  know  when  their  term  is  to  cease, 
because  it  is  their  fault  or  folly  to  sow  when  they  know 
their  interest  will  expire  before  they  can  reap.    But  the 
custom  «of  a  particular  place  may  rectify  what  otherwise 
would  be  imprudence  (/i).    It  may  be  observed,  too,  that 
the  question  as  to  away-going  crops  under  custom  is  quite 
a  different  matter  from  emblements,   which   are  by  the 
common  law  (o). 

(k)  See  fnrtlier  as  to  tliln,  Hijail  v.  See  Thorpe  v.  Eyre,  1  A.  &  E.  926,  where 

Orij^thSf  17  Q.   B.   505;  Thomas  v.  the  custom  wtislield  not  to  be  available 

Packer,  1  H.  &  N.  669.  upon  a  tenancy  being  iletermined  by  an 

(0  Boraston  v.  Oreen,  16  East,  71  ;  award  ;  Ex  p,  MandreUf  2  Mad.  315. 

14  R.  R.  297  ;  Jioberlsy. Barker,  1  Cr.k  {n)  Judgin.,  Wiggle^icorth  v.  Dalit- 

M.  808 ;  38  R.  R.  733  ;  Grififhsv,  FuJc-  son,  1  Dougl.  201  ;  Dalby  v.  Hirsi^ 

9tm,  13  M.  &  W.  358.     See  KimjUon  1  B.  &  B.  224  ;  21  R.  R.  577. 

V.  Eve,  8  Ves.  k  B.  849  ;  18  R.  R.  116.  (o)  Per  Taunton,  J.,  1  A.  &  E.  183  ; 

{hi)  Onsloicx. ,16  Vcs.jiin.173.  citing  Com.  Dig.,  **Eiens"  (G.  2). 

n 
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nxt:ir« :  -  4.  The  doctrine  as  to  fixtares  peculiarly  illustrates  the 

r«ciirk^   '      maxim  under  consideration;  for  the  general  rule,  laid  down 

in  the  old  books,  is,  that  "  whenever  a  tenant  has  affixed 
anything  to  the  demised  premiBes  during  his  term,  he  can 
never  again  sever  it  \nthout  the  consent  of  his  land- 
lord **  (p).  The  old  rule,  observed  Martin,  B.  (q),  is,  ''that 
if  the  tenant  or  the  occupier  of  a  house  or  land  annex 
anything  lo  the  freehold,  neither  he  nor  his  representatives 
can  afterwards  take  it  away,  the  maxim  being,  qidcqnid 
]}faHtatHr  $»iln  solo  cedit.  But  as  society  progressed,  and 
tenants  for  lives  or  for  terms  of  years  of  houses,  for  the 
more  convenient  or  luxurious  occupation  of  them,  or  for 
the  puri¥)8es  of  trade,  affixed  valuable  articles  to  the  free- 
hold, the  injustice  of  denying  the  tenant  the  right  to 
remove  them  at  his  pleasure,  and  of  deeming  such  things 
practically  forfeited  to  the  owner  of  the  fee  simply  by  the 
mere  act  of  annexation,  became  apparent  to  all ;  and  theie 
long  ago  sprung  up  a  right,  supported  by  the  Courts  of  law 
and  equity,  in  the  temporary  owner  or  occupier  of  real 
property,  or  his  representative,  to  disannex  and  remove 
certain  articles,  though  annexed  by  him  to  the  freehold, 
and  these  articles  have  been  denominated  ^fixhires,'' 

Questions  respecting  the  right  to  what  are  ordinarily 
called  fixtures  principally  arise  between  three  classes  of 
l)ersons;  1st,  between  heir  and  executor  or  administrator 
of  tenant  in  fee ;  2ndly,  between  the  personal  representa- 
tives of  tenant  for  life  or  in  tail  and  the  remainderman  or 
reversioner ;  Srdly,  between  landlord  and  tenant.  In  the 
first  of  these  cases,  the  general  rule  obtains  with  the  most 
rigour  in  favour  of  the  inheritance,  and  against  the  right 
to  disannex  therefrom,  and  to  treat  as  a  personal  chattel 
anything  which  has  been  affixed  thereto ;  in  the  second 
case,  the  claims  of  the  personal  representatives  to  fixtures 
are  considered  more  favourably ;  and,  in  the  last  case,  the 

(;>)  Amos  k  Fer.  on  Fixtures,  2iid  (5)  10  Excb.  507,  508. 

ed.  19. 
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greatest  indulgence  has  been  allowed  in  favour  of  the 
tenant  (r) ; — so  that  decisions,  establishing  the  right  of  the 
personal  representatives  to  fixtures  in  the  first  or  second 
case,  apply,  a  foi'tiori,  to  the  third. 

It  is  here  necessary  to  remark,  that  the  term  ''fixtures''  Meaning  of 
is  often  used  indiscriminately  of  articles  which  are  not  by 
law  removable  when  once  attached  to  the  freehold,  and 
of  articles  which  are  severable  therefrom  («).  But,  in  its 
correct  sense,  to  constitute  an  article  a  fixture,  i.e.,  part  of 
the  realty,  it  must  be  actually  annexed  thereto;  and, 
e  conrerso,  whatever  is  so  annexed  becomes  part  of  the 
realty,  and  the  person,  who  was  the  owner  of  it  when  a 
chattel,  loses  his  property  in  it,  which  immediately  vests 
in  the  owner  of  the  soil.  This  is  the  general  rule,  but 
there  are  cases  in  which  things  annexed  to  the  freehold 
may  be  disannexed  and  carried  away  by  some  person 
claiming  property  in  them,  as  against  the  owner  of  the 
freehold  (t).  With  these  preliminary  remarks  we  shall 
proceed  briefly  to  consider  the  three  classes  of  cases  already 
specified,  noticing  thereunder  the  right  to  fixtures  as 
between  some  other  parties. 

In  cases  arising  between  heir  and  executor,  the  rule  has  Between  heir 
been  thus  state      that  whatever  is  strongly  affixed  to  the 


(r)  Per  Ld.  £Ilenboroiigli,  Eltccs  v. 
Mate,  3  East,  51  ;  (S  K.  K.  523  ;  per 
Abbott,  C.J. ;  Colegrarev.  Dicta  Santos^ 
2  B.  &  C.  78. 

{»)  Per  Parke,  B.,  MinsJtall  v. 
Lhifd,  2  M.  k  W.  459;  Jiidgni., 
L.  B.  3  Ex.  260.  ' '  There  is  no  doubt 
that  sometimes  things  annexed  to 
laud  remain  chattels  as  much  after 
they  hare  been  annexed  as  they  were 
before.  The  case  of  pictures  hung  on 
a  wall  for  the  purpose  of  being  more 
conveniently  seen,  may  be  mentioned 
by  way  of  illustration.  On  the  other 
hand  things  may  be  made  so  com- 
pletely a  part  of  the  land  as  being 
essential  to  its  convenient  use,  that 


even  a  tenant  could  not  remove  them. 
An  example  of  tliis  class  of  chattel 
may  be  found  in  doors  or  windows. 
Lastly,  tilings  may  be  annexed  to 
land  for  the  purposes  of  trade,  or  of 
domestic  convenience  or  ornament, 
in  so  permanent  a  manner  as  really  to 
form  a  part  of  the  land,  and  yet  tlio 
tenant  who  has  erected  them  is  entitled 
to  remove  them  during  his  term,  or  it 
may  be  within  a  reasonable  time  after 
its  expiration."  Judgm.,  L.  R.  4  Ex. 
329  ;  Longhotlom  v.  Beny^  L.  R.  5 
Q.  B.  123,  139  ;  ^mt  Blackburn,  J., 
lieg.  V.  Lee,  L.  R.  1  Q.  B.  253. 
(0  2  Smith's  L.  C,  1 0th  od.  202. 
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freehold  or  inheritance,  and  cannot  be  severed  thence 
without  violence  or  damage,  quod  ex  adibut  non  farile 
ivreUitnr,  is  become  a  member  of  the  inheritance,  and 
shall,  therefore,  pass  to  the  heir  (ti) ;  and,  in  the  first  place, 
it  must  be  observed,  that  a  chattel  does  not  lose  its  personal 
nature  unless  fixed  in  or  to  the  ground,  or  in  or  to  some 
foundation  which  in  itself  forms  part  of  the  freehold.  It 
is  not  sufficient  that  the  article  in  question  merely  rests 
upon  the  soil,  or  upon  such  foundation  (j-) ;  unless  there  be 
annexation,  no  difficulty  can  under  any  circumstances  occur. 
It  is  frequently,  however,  a  matter  of  doubt,  whether  the 
annexation  can  be  considered  as  sufficient ;  and  in  such 
cases  the  best  test  appears  to  be  whether  the  removal  can 
be  effected  without  substantial  injury  to  the  freehold  (y). 

The  strictness  of  the  rule  under  consideration  was  very 
early  relaxed,  as  between  landlord  and  tenant,  in  favour 
of  such  fixtures  as  are  partly  or  wholly  essential  to  trade 
or  manufacture  (;) ;  and  the  same  relaxation  has,  in  several 
cases,  been  extended  to  disputes  between  heir  and  executor. 
In  Elivei  V.  Maw,  which  is  a  leading  anthority  on  fixtures, 
Lord  Ellenborough  observed  (a)  that,  in  determining  wbediei  j 
a  particular  fixed  instrument,  machine,  or  even  boildinf, 
should  be   considered  as  removable  by  the  executor  as  j 
against  the  heir,  the  Court  in  three  earlier  cases  (b)  mar  I 
be  considered  as  having  decided  mainly  on  this  groiuid,  , 
that  where  the  fixed  instrument,  engine,  or  utensil,  (and  the  I 

(u)  See   Sbep.   Touch.    469,    470  ;  omameiitiil  fixtures  m   lictwMn  ll 

Com.  Dig.,  "Bieiii"  (B.).  executors  of  an  incunibeiit  »nd  li. 

(x)   WauJitar  V,  CoUTtll,  1  E.  A  B,  successor   is    conaiilered.     See  "I*  I 

674;  ffunifcw  v.  JtutMll,   13  Q.   B.  ViMe«nt  mil  v.   Bvilod.;  (ISSIIS 

672 ;   EtUdiiiam  v.   Kay,  23  Beav.  Cb.  482 1  BO  K  J.  Ch.  705. 

418;  MaOier  v.  Framr,  2  K«y  Ji  J.  {i)   Juilgni.,   3  Eaat,   SI,  Si:  f 

5.16  i  A  V.  Inhaia.  of  OUttj,  1  11.  It  Story,   J.,    Van  Neat  v.   Farad,  '- 

Ad.  161,   165  ;  S5  E.  R.  268.      See  Petera  (U.S.),  R.  143,  146. 

also  Wood  T.  HevxO,  8  Q.   B.  813  ;  (n)  3  Enst,  38  ;  6  R.  B.  523. 

IauiouUt  v.  Eve,  6  C.  11.  N.  S.  717.  (*)  LaKtim  y.  LaicUm,  3  Att »: 

(y)  Atery  v.  Chahj,i,   S  A.  i  E  Ld.  JhuiUy  v.  Ld.  )f^ani,  Amh.  111^ 

76  ;  Judgm.,  itarlia  v.  J.'oe,  7  E.  &  and  Latnton  v.   Saimmt,  1  H 

B,   44,   orhere  the   riglit  to  remove  259,  n.;  2  H.  R.  764. 
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building  covering  it  falls  witbin  the  same  principle),  was 
an  accessory  to  a  matter  of  a  personal  nature,  it  should  be 
itself  considered  as  personalty.  In  two  of  these  eases  (c), 
afire-engine  was  considered  as  an  accessory  to  the  trade 
of  getting  and  vending  coals — a  matter  of  a  personal 
nature.  In  Lord  Dudley  v.  Ijord  Ward,  Lord  Hardwieke 
said,  "A  colliery  is  not  only  an  enjoyment  of  the  estate, 
bat  in  part  carrying  on  a  trade ; "  and  in  Laiitmt  v.  Lawton 
he  said,  "  One  reason  that  weighs  with  me  ia  its  being  a 
miied  ease,  between  enjoying  the  profits  of  the  lands  and 
carrying  on  a  species  of  trade  ;  and,  considering  it  in  this 
light,  it  comes  very  near  the  instances  in  brewhouaes,  4-c., 
of  furnaces  and  coppers,"  Upon  the  same  principle 
Comyna,  C.B.,  may  be  considered  as  having  decided  the 
case  of  the  cyder-mill  (d),  i.e.,  as  a  mixed  case,  between 
enjoying  the  profits  of  the  land  and  carrying  on  a  trade, 
and  as  considering  the  cyder-mill  as  properly  an  accessory 
to  the  trade  of  making  cyder.  In  the  case  of  the  salt- 
pans (e),  Lord  Mansfield  does  not  seem  to  have  considered 
them  as  accessory  to  the  carrying  on  a  trade,  but  as 
merely  the  means  of  enjoying  the  benefit  of  the  inheritance. 
Upon  this  principle  he  considered  them  as  belonging  to 
the  hen-  as  parcel  of  the  inheritance,  for  the  enjoyment  of 
which  they  were  made,  and  not  to  the  executor  as  the 
instrument  of  carrying  on  a  trade  (/). 
In  a  case  before  the  House  of  Lords,  it  appeared  that 

(c)  Zaietou  V.  laurloit,  3  Atk,  13  ;  FUhtr  v.  DUan,   12  CI.  k  K.  329  ; 

U.  DwOeii  r.  Ld.  n'ard,  Amh.  113.  and  sen   wi  to  the  cyder-null  ante, 

((()  Oitoi  ill  Laieton  v.  Latclon,  3  per  Woal.  V.-C,  Mather  v.  Fimner, 

ilk.  13  ;   bot  8oe  Ld.   Hardwieke's  2  K.  &  J.  53fi,  revion-ing  tlia  iirior 


authorities. 

Salmtm,  1   H.   BU.  259,  n. ;  2  R.  B.  (*)  Laudon  y.  SiUnioii.,  1   H.    Bin. 

'<U  ;  Ld.  Dudley  V.  Ld.  Jfard,  Anib.  25B,  n. ;  2  R.  R,  78<. 

in;waiiioSxp.Quinceij,3Atk.  477,  (/)  Per  LI.  Elleuhoroiigh,  3  East, 

•dU  Bull,  N.  P.  31.     It  neenw  that  54.    See  Winn  v.  liigilbg,  5  B.  ft  AH. 

iM  rale  or  law  on  be  extracted  from  626 ;  24  B.  R.  503 ;  A.  v,  SI.  Jhtn- 

1  OM  of  the  iMrtiCDlora  of  which  eo  sUin,  4  B.  &  C.  38S,  681 ;    ffamcv 

little  it  knoim  ;  per  lA.  Cottenhain,  v.  Harvey,  Stra.  lUl. 


KIGHTS   AKD   UABIUTIBS. 


Lr.r. 


VciiJor  and 
ven«lee. 


uae  ftbscHate  owner  of  l^nd,  for  the  purpose  of  better  nsing 
ai>i  ecioTiiu;  thai  IaimI,  hftd  aflixed  to  the  freehold  certain 
irafcrhincry-  II  vms  held  that,  in  the  ahsence  of  any 
di>po6hi*>o  by  him  of  this  machinery  it  went  to  the  heir 
as  part  ^f  the  real  estate ;  and,  farther,  that  if  the  corpus 
of  the  machinery  passed  to  the  heir,  all  that  belonged  to 
such  machinery,  although  more  or  less  capable  of  being 
deucbed  from  it,  and  of  being  osed  in  such  detached  state, 
also  passed  to  him  •^i^. 

As  between  devisee  and  execator  the  rule  is  the  same  as 
that  already  considered,  the  devisee  standing  in  place  of 
the  heir  as  regards  his  right  to  fixtures  ;  for,  if  a  freehold 
house  be  devised,  fixtures  pass  (/#> ;  but  if  tenant  for  life 
or  in  tafl  devise  fixtures,  his  devise  is  void,  he  having  no 
power  to  devise  the  realty  to  which  they  are  incident.  He 
may«  however,  devise  such  fixtures  as  would  pass  to  his 
executor  ^  - 

As  between  the  heir  and  devisee,  it  may  be  considered 
as  a  rule,  that  the  devisee  is  entitled  t  >  all  articles  which 
are  affixed  to  the  land,  whether  the  annexation  took  place 
before  or  after  the  date  of  the  devise,  according  to  the 
maxim,  qutid  iexUnraUtr  in  area  Irpata  cedit  legato;  and, 
therefore,  by  a  devise  of  a  house,  all  personal  chattels 
annexed  to  the  house  and  essential  to  its  enjoyment  pass 
to  the  devisee  (A). 

As  between  vendor  and  vendee,  everything  which  forms 
part  of  the  freehold  passes  by  a  sale  and  conveyance  of 
the  freeliold  itself,  if  there  be  nothing  to  indicate  a  contrary 


{f/.  Fithrr  v.  />!>>»,  12  CI.  k  F. 
312.  In  this  cue  the  exce]>tioii  in 
favour  of  trade  was  held  not  appli- 
cable ;  the  judgments  delivered  con- 
tain, however,  some  remarks  as  to  the 
limits  of  this  exception,  which  are 
worthy  of  consideration.  See  also 
Mather  v.  Fraeer,  2  K.  k  ),  536, 
545  ;  Judgm.,  Climie  v.  U^ood,  L.  R. 
4   Ex.   330  ;  Jndgni.,  Lont^foffoni  v. 


Berry.  L.  R.  5  Q.  B.  136. 

(A)  Per  Best,  J.,  CofcyrwwT.  Dies 
SauUm,  2  B.  ft  C.  80 ;  XifHtm  v. 
IkuAwood,  [1896]  2  Ch.  500:  <»5 
L.  J.  Ch.  787. 

(0  Shep.  Touch.  469,  479;  4 
Rep.  62.  See  VEyncouH  v.  Gngffrf. 
L.  R.  3  £q.  382. 

(1)  Amos  k  Fer.,  Fixtures,  2nJ 
ed.  246. 
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intention  (2).  Thus,  in  Colegrave  v.  I>ias  Santos  {m),  the 
owner  of  a  freehold  house,  containing  fixtures,  sold  it  by 
auction.  Nothing  was  said  about  the  fixtures.  A  con- 
veyance of  the  house  was  executed,  and  possession  given  to 
the  purchaser,  the  fixtures  still  remaining  in  the  house. 
It  was  held  that  they  passed  by  the  conveyance  ;  and  that, 
even  if  they  did  not,  the  vendor,  after  giving  up  possession, 
could  not  maintain  trover  for  them. 

The  maxim  quicquid  plantatur  solo  solo  cedit  applies  in  all  Mortgagorand 
its  integrity  in  favour  of  a  legal  or  equitable  mortgagee  of 
freeholds  (n)  or  leaseholds  (o) ;  and  in  the  absence  of  a 
stipulation  to  the  contrary  (p)  all  fixtures,  whether  annexed 
before  (9)  or  after  (7-)  the  date  of  the  mortgage,  including 
trade  fixtures  annexed  for  their  more  convenient  use(9), 
form  part  of  the  mortgagee's  security,  and  may  not  be 
removed  without  his  consent  (t).  This  rule  applies,  where 
the  mortgagor  attorns  tenant  to  the  mortgagee,  to  fixtures 
annexed  by  the  mortgagor  during  the  tenancy  (?/) ;  but  if 


(0  Colegrave  r.  Dias  Santos^  2  B. 
*  C.  76 ;  cited,  Ai^g.,  Id.  610  ;  per 
Parke,  B.,  ffitehtnan  v.  JFaltan^  4 
M.  k  W.  416  ;  per  Patteson,  J., 
Hart  V.  ffarton,  5  B.  &  Ad.  780 ; 
39  B.  R.  633.  See  Steumrd  v. 
Lotiibe,  1  B.  &  B.  606,  513;  21 
R.  R.  700;  JiyaU  v.  Itolle,  1  Atk. 
175 ;  Thampaan  v.  PeUiU,  10  Q.  B. 
101;  WiUshear  v.  C&ttrell,  1  £.  & 
B.  674. 

(m)  2  a  &  C.  76.  See  Manning  y. 
Baiky,  2  Exch.  45. 

(n)  Climie  v.  Wood,  L.  R.  3  Ex. 
257 :  4  Id.  328  :  37  L.  J.  Ex.  168 : 
38  Id.  223  ;  LongboUom  y.  Beny, 
L.R.5Q.  B.  123:  39  L.  J.  Q.  B.  37 ; 
UoHand  v.  Hodgson,  L.  R.  7  C.  P. 
328 :  41  L.  J.  C.  P.  146  ;  Hobami  v. 
Gorringe,  [1897]  1  Ch.  182  :  66  L.  J. 
Ch.  114. 

(o)  i&  p,  Asibury,  L.  R.  4  Ch. 
630 :  38  L.   J.  Bkey.  9  ;  Msux  v. 

L.X. 


Jacobs,  L.  R.  7  H.  L.  481  :  44  L.  J. 
Ch.  481  ;  Saulhport  Banking  Co.  v. 
Tlu/inpwn,  37  Ch.  D.  64  :  67  L.  J. 
Ch.  114  ;  see  also  Tebb  v.  Hodge, 
L.  R.  6  C.  P.  73  :  39  L.  J.  C.  P.  56  ; 
lie  Lusty,  60  L.  T.  160. 

( p)  It  is  a  question  of  constmction 
whether  a  mortgage  which  specifies 
some  fixtures  passes  all ;  SaiUhport 
Banking  Co.  v.  Thompson,  supra. 

( q)  Climie  v.  Wood,  Holland  v. 
Hodgson,  Hobson  v.  Gorringe,  supi'a. 

(r)  WalmsUy  v.  Milne,  7  C.  B. 
N.  S.  115  :  29  Ji.  J.  C.  P.  97  ;  Long- 
bottom  V.  Berry,  supra, 

(s)  Climie  v.  Wood,  LongboUom  v. 
Berry,  Hobson  v.  Gorringe,  supra. 

{t)  Gough  V.  Wood,  [1894]  1  Q.  B. 
713  :  63  L.  J.  Q.  B.  564,  was  a  case 
of  implied  consent ;  see  Hobson  v. 
Gorringe,  supra. 

(w)  Exp.Punnett,  16  Ch.  D.  226  : 
60  L.  J.  Ch.  212. 

21 
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VAluatiou  of 
lixtures. 


Oniamental 
tixtures)^ 


a  mortgagor  in  possession  lets  the  premises  mik  the 
mortgagee's  consent,  his  tenant  has  the  same  right  to 
remove  fixtures  as  other  tenants  (x).  A  mortgage  of  lands, 
which  discloses  no  intention  to  confer  such  a  power,  does 
not  empower  the  mortgagee  to  sever  the  fixtures  thereon 
and  sell  them  as  chattels  (y).  The  efiect  of  the  Bills  of  Sale 
Acts,  1878  and  1882  (r),  is  that  a  separate  bill  of  sale  is 
necessiiry  in  order  that  the  mortgagee  may  have  this  power 
over  any  fixtures  which  are  trade  machinery,  as  defined  by 
s.  5  of  the  earlier  of  these  Acts  (a).  The  Acts,  however,  do 
not  affect  mortgages  of  lands  which  give  such  a  power  over 
fixtures  thereon  other  than  trade  machinery,  or  which  pass 
trade  machinery  thereon  without  giving  any  power  to  sever 
and  sell  it  (M. 

In  case  of  an  absolute  sale  of  premises,  where  the  con- 
veyance is  not  general,  but  contains  a  stipulation  that  ^'  the 
fixtures  are  to  be  taken  at  a  valuation,"  those  things  only 
should  in  strictness  be  valued  which  would  be  deemed 
jiersonal  assets  as  between  heir  and  executor,  and  would  not 
pass  with  the  inheritance  (c). 

It  has  been  thought  that  ornamental  fixtures  form  an  excep- 
tion to  the  general  rule,  and  that  fixtures  which  otherwise 
would  pass  to  the  heir  or  remainderman,  do  not  pass,  if  they 
can  be  shown  to  be  used  for  purposes  of  ornament  merely, 
but  it  has  been  observed  (d)  that  the  cases  cited  in  support 
of  this  exception  do  not  go  far,  for  the  articles  given  up  to 
the  executor  in  these  cases  seem  to  have  been  very  slightly 
annexed  to  the  freehold,  and  rather  chattels  than  fixtures 


{.r)  Sandrrs  v.  Dan's,  15  Q.  B.  D. 
218  :  54  L.  J.  Q.  B.  576  ;  recognised 
ill  (roKijh  V.  WiKidf  supra ;  see 
Thomas  v.  JeHnings,  66  L.  J.  Q.  B.  5. 

(*/)  Soulhjpori  Banking  Co.  v. 
Thorn j\xtmy  sujtra  ;  He  Vates,  38  Ch. 
D.  112  ;  57  L.  J.  <^h.  697  ;  Small  v. 
yadonal  Pivcinvial  Banl',  [1894] 
1  Cli.  686  :  63  L.  J.  Ch.  270  ;  Be 
Brooke,  [1894]  2  Ch.  600:  64  L.  J. 


Ch.  21. 

(r)  41  k  42  Vict,  c  81  ;  45  &  46 
Vict.  c.  43. 

(a)  Be  VaieSf  supra  \  S^naXl  v. 
Katumal  Provincial  BaiUc,  supra, 

(6)  Be  Yates,  supra, 

(c)  Amos  k  Fer.,  Fixtures,  2ndf(?. 
221. 

(<0  2  Smith,  L.  C,  10th  ed.  215. 
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properly  so-called.     Beck  v.  iic&oifCe),  which  ia  the  principal 
authority  in  favour  of  the  exception,  Beema  not  to  have  been 
followed  in  the  later  decifiions. 
Secondly,  as  the  heir  is  more  favoured  in  law  than  the  Execatorand 

.    J  .  „  ■■■in        remaindenuan 

remainaerman    or    reveraioner,    all    cases    m    which    the  or  reveraioner 

personal  representatives  of  the  tenant  in  fee  are  entitled  to  z!^!^ 

fixtures  as  against  the  heir  apply  to  support  the  claim  of 

the  representatives  of  tenant  for  life,  or  in  tail,  against  the 

i-emainderman  or  revevsioner.    The  personal  representatives, 

therefore,  in  the  latter  case,  are  entitled  to  trade  fixtures  as 

against  the  party  in  remainder  or  reversion  {/). 

In  the  third  class  of  cases,  viz.,  cases  between  landlord  landlord  and 

and  tenant,  the  general  rule,  that  whatever  has  once  been 

annexed  to  the  freehold  becomes  a  part  of  it,  and  cannot 

aftemards  be  removed,  except  by  or  with  the  consent  of 

him  who  is  entitled  to  the  inheritance  (i/),  must  be  qualified 

more  largely   than   in   the   preceding   classes.     Thus,  the 

tenant  may  take  away  during  his  term,  or  at  the  end  of  it, 

although  not  after  he  has  quitted  possession,  such  fixtures 

Ks  he  has  himself  put  upon  the  demised  premises,  either  fov 

the  purposes  of  trade,  or  for  the  ornament  or  furniture  of  his 

house  (/t) ;  but  here  a  distinction  must  be  observed  between 

(t)  1  P.  Wms.  94,  mid  s*e  Jucri/ V,  arc  not  such  goods  and  cIiattelB  its 

Ckeiiifii,  3  A.  &  E.  75.  can  he  iiindc  the  subject  of  an  action 

1/)  iMirUm  V.  Laurluii,  3  Atk.  13  ;  of  trover.     JJiit   tliare    aro    various 

Id.  DadUij  V.  Ld.  lyard,  Amb.  113.  exccptionx  t«  this  nde,  in  respect  of 


(ff)  Co.  Litt.  53  a  ;  }rr  Kjndeniley,  thiugs  whioh  ai-e  set  up  for  oi 

'^.•(^.,Gilao»y.  HniamcesmUhR.Ca.,  or  for  tbe  pai^>ose  of  tnid«,   or  for 

12  L.  J.  Ch.  340  ct  teq.     Trover  do««  other    iiarticular   purpoaee.      As    to 

uot  lie  for  tiitures  until  after  sever-  thc%,  there  are  mnn/  distincttOQH, 

ance ;  Datnergne  v.KKnuey,  2  H.  &  C.  some  ot  which  are  nice  and  intncata." 

;77,  7M ;  Miiithall  v.  Uoijd,  2  M.  &  See,  also,  Clarke  v.  Halfonl,  2  C.  &  K. 

W,  450 ;  recognised,   Maelinlosh  r.  540. 

Tr-iUr,   3  id.    184—186;  Roffty  v,  [k)  Such  as   stoves,  grates,  onin- 

HeademM,  17Q.  B.  574,  5S0  ;  LondoH  mental  chimney -pieces,  wainscots  fas 

Loan  Co.  T,   JMiir,  6  C.   13.  N.  S.  tencd  with  screws,  coppers,  a  punij 

798,  811.     In  Ifilde  v.  irnters,   IB  very  slightly  affixed  to  tbe  freehold, 

C.    B.    851,    Maulo,    J.,    observes,  and  varions  other  articles ;  per  Erie 

"(ieaerally  speaking,  no  doubt,  fix-  J.,  tad  Crovder,].,  Bishop  v.  Elliod. 

tarts  are  [part  of  the  freehold,  and  11  Exeli.  115;  Onjnicn  v.  Sotecrcv 
21—2 
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erections  for  the  purposes  of  trade  annexed  to  the  freehold, 
and  erections  for  purposes  merely  agricaltnral  (i).  With 
respect  to  the  former,  the  exception  engrafted  upon  the 
general  rule  is  of  almost  as  high  antiquity  as  the  rule  itself, 
being  founded  upon  principles  of  public  policy,  and  origi- 
nating in  a  desire  to  encourage  trade  and  manufactures. 
With  respect  to  the  latter,  however,  it  has  been  expressly 
decided  that  to  such  cases  the  general  rule  must  be  applied, 
unless  the  provisions  of  the  Landlord  and  Tenant  Act, 
1851,  or  some  other  statute  apply,  or  the  purpose  of  the  erec- 
tions related  partly  to  trade  of  any  description,  such  as  cyder- 
mills,  machinery  for  working  mines  or  collieries  (A). 
Flwetw.Maw.      In  the  leading  case  on  this  subject  (I),  it  was  held  that  a 

tenant  in  agriculture,  who  erected  at  his  own  expense,  and 
for  the  necessary  and  convenient  occupation  of  his  farm,  a 
beast-house  and  carpenter's  shop,  built  of  brick  and  mortar, 
and  tiled,  and  let  into  the  ground,  could  not  legally  remove 
them  even  during  his  term,  although  by  so  doing  he  would 
leave  the  premises  in  the  same  state  as  when  he  entered; 
and  a  distinction  was  taken  between  annexations  to  the 
freehold  for  purposes  of  trade,  and  those  made  for  purpose 
of  agriculture  and  for  better  enjoying  the  immediate  profits 
of  the  land.  Where,  indeed,  a  superincumbent  shed  is 
erected  as  a  mere  accessory  to  a  personal  chattel,  as  aa 

6  King.  437  ;  and  2*er  Tindal,  C.J.,  N.  S.  168,  178  ;  Poicell  v.  Barast^*»r 

Id.  439,  440  ;  Ho7'n  v.  Baker,  9  East,  Id.  175. 

215,  328  ;  9  R.  R.  541.   In  Bncklaiid  (i)  Per  Ld.    Keiiyon,    PeiUm  v. 

V.  BuUerfidd,  2  B.  &  B.  54  ;  22  R.  R.  Bobart,   2  East,  20  ;  6  R.  R.  376; 

649,  which  is  an  important  decision  on  Judgm.,  Earl  of  Mansfield  r.  Black- 

this  subject,  it  was  held  that  a  conser-  biime,  3  Bing.  N.  C.  438.   A  nurseiT' 

vatory  erected  on  a  brick  foundation,  man  may  remove  trees  planted  forsale. 

attached  to  a  dwelling-house,  and  com-  Amos  &  Fer.,  Fixtui^  2nd  ed  68. 

muuicating  with  it  by  windows,  and  {k)  Woodfall,  L.  AT.,  16th ed.  675. 

by  a  flue  passing  into  the  parlour-  See  14  &  15  Vict  c.  25,  s.  3;  46&47 

chimney,  becomes  part  of  the  freehold,  Vict.  c.   61,  s.  84;   50  &  51  Vict. 

and  cannot  be  removed  by  the  tenant  or  c.  48,  s.  7  (6)  (6) ;  55  ^  56  Vict.  c.  31, 

his  assignees.    See  West  v.  Blakeiray,  s.  4  (2)  ;  58  ft  59  Vict.  c.  27,  s.  3  (1). 

2  M.  k  Gr.  729  ;  Burt  v.  Saslctt,  18  {I)  Elwesy,Maw,S Ea6t.38;  6R.R- 

C.  n.  162,  893.  523.    See  Smith  v.  Bender,  27  L.  J- 

See  also  Powell  v.  Fanner,  18  C.  B.  Ex.  83. 
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engine,  it  may,  as  coining  within  the  definition  of  a  trade 
fixture,  be  removed ;  but  where  it  is  accessory  to  the  realty 
it  cannot  be  removed  (m). 

The  right  of  removal,  where  it  exists,  should  be  exercised 
during  the  continuance  of  the  term,  or  during  a  certain  time 
after  ite  expiration  during  which  the  tenant  has  a  right  to 
consider  himself  as  still  in  possession  of  the  premises  as 
tenant  under  the  landlord  (it)-  In  one  case,  the  lessee  of 
busineas  premises  having  become  bankrupt,  the  trustee  sold 
the  fixtures  u^ran  the  terms  that  they  were  to  be  removed 
within  two  days  after  the  sale,  which  was  not  done,  as  the 
buyer  was  negotiating  with  the  landlord  of  the  premises  for 
their  purchase.  The  negotiations  having  fallen  through,  the 
trustee  surrendered  the  lease  to  the  landlord,  who  relet  the 
premises  with  the  fixtures  on  them.  About  a  fortnight  after- 
wards the  buyer,  hearing  of  the  surrender,  applied  for  the 
fixtures,  and  it  was  held  he  was  entitled  to  them,  as  he  had 
notloathis  right  by  delay  or  lackeg  (o).  This  case  seems  to 
engraft  an  equitable  exception  upon  the  common  law  rule  that 
the  fixtures  must  be  removed  during  such  time  as  the  tenant 
has  a  right  to  consider  himself  in  possession.  It  is  also 
important  to  remark  that  the  legal  right  of  a  tenant  to 
remove  fixtures  may  be  either  extended  or  controlled  by  the 
express  agreement  of  the  pai'ties ;  and  the  ordinary  right  of 
the  tenant  to  disannex  tenants'  fixtures  during  the  term 
may  thue  be  renounced  (p).  Leases  often  contain  a  cove- 
nant for  this  purpose,  either  specifying  what  fixtures  shall  be 
removable  by  the  tenant,  or  stipulating  that  he  shall,  at  the 
end  of  the  term,  deliver  up  all  fixtures  annexed  during  its 
continuance  (9).    Where  a  lessee  mortgaged  tenant's  fixtures, 

("i)  WbiUhead  T.  Bcn>u!U,^TL.l.  (;i)  Jhtmergut  r.  Jiuiiaey,  2  H.  & 

Ch.  «4.  C.  777. 

1«)  Ee  p.  Stepheta,  7  Ch.  D.  127  ;  ( q)  See  i(i»V  v.  EUioli,  11  Eicli. 

*7  L  J.    Bk.   22;    stw  Thomas  v.  113;  Staiis/ckl  v.   Mayor  of  Porti- 

/oiMMji,  (16  I^  J.  Q.  B.  6.  trunuh,  i  C,  H.  N.  S.  120  ;  Bart  iff 

(u)  SaiiU  V.  PilUij.  L.   R.  10  Ex.  ilaa^fieUt   v.  Blackburnt,    3    Bing. 

137 ;  44  L  J.  Ex.  137.  N.  C.    438  ;   lUty  v.  AddtHbnoke, 
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fixtnivft. 


Mzii  ^it:r=:iris  STiireniered  his  lease  to  the  lessor,  who 
cr^niei  A  fnr^h  k-ise  to  a  third  party,  the  mortgagees  were 
htrl:  eirlil^i  ;o  e:-:*-r  and  sever  the  fixtures  (r). 

I:  is  al>>  worthy  of  njiice,  that  a  special  usage  prevail- 
inz  in  ine  HirtivTilAr  ne:^hl»ourhood  may  modify  the  right 
cf  jr:i«eny  in  n\i:ii>es  as  between  |>arties  bound  by  that 
c?^je  »  :  ;»:.d  ihai  an  a-n'eement  mav,  as  between  the 
f«irt:e?  iheDeto.  eorJer  upon  the  one  party  a  right  to  remove 
e:.ai:e-s  wLich  lit  has  affixed  to  the  soil  of  the  other ;  but 
that  suck  riiibt,  not  being  an  easement  created  by  deed,  nor 
c»>nferrei  i  y  a  covenant  nmning  with  the  land,  does  notaifect 
a  purchaser  uf  the  land  for  value  without  notice  (0- 

In  U\iK'  V.  HaU  {■■  •  the  question  of  the  right  of  a  mine 
owner  against  tlie  surface  owner  to  remove  buildings  erected 
by  the  mine  owner  on  the  surface  for  the  purpose  of  winning 
the  minerals  was  discussed.  From  this  case  it  appears  that 
the  mine  owner  has  the  right  to  remove  all  buildings  and 
other  erections  lawfully  erected  by  him  on  the  surface  for 
the  purpose  of  his  mining  operations,  and  that  this  right 
of  removal  continues  for  a  reasonable  time  after  he  has 
ceased  to  work  the  minerals. 


Seymoffnt's 

C(U6m 


DoMUS  SUA  cuiguE  EST  TUTissiMUM  Ekfugium.     (5  licp,  92.) 
— Ever 9/  man* 8  house  is  his  castle  (x). 

In  a  leading  case  which  well  exemplifies  the  application 
of  this  maxim,  the  defendant  and  one  B.  were  joint  tenants 
of  a  house  in  London.    B.  acknowledged  a  recognizance  in 


18  M.  &  W.  174  ;  Sledihn  r.  Crwa-- 
sJiaiik,  16  M.  k  W.  71  ;  Heap  t. 
iSartaii,  12  C.  B.  274. 

(r)  Lo/uhn  Loan  Co.  v.  Drake, 
6  C.  B.  N.  S.  798. 

[8)  Vin.  Abr.,  ''Executors,''  U. 
74.  See  Davis  v.  Jones^  2  B.  &  Aid. 
165,  168 ;  20  R.  B.  396. 

(0  See  Hobion  v.  Gorringc,  [1897J 


1  Ch.  182,  where  Hood  v.  Hewett,  8 
Q.  B.  913,  and  Lancastn-  v.  Eve, 
5  C.  B.  N.  S.  717,  were  expIaiuetL 

(m)  8  App.  Cas.  195 :  7  Q.  B.  D. 
295  :  52  L.  J.  Q.  B.  494  :  50  Id. 
545. 

(x)  Xemo  dc  domo  sitd  exirahi 
debet,  D.  50,  17,  103. 


PROPBBTY — ITS   RIGHTS  AND   LIABILITIES.  827 

the  nature  of  a  statute  staple  to  the  plaintiff,  and,  being 
possessed  of  certain  goods  in  the  house,  died,  whereupon 
the  house  in  which  the  goods  remained  became  vested 
in  the  defendant  by  survivorship.  Subsequently  the  plaintiff 
Bued  out  j)roeess  of  extent  on  the  statute,  and  had  a  writ  to 
extend  all  the  goods  which  B.  had  at  the  day  of  his  death. 
This  writ  he  delivered  to  the  sheriffs,  telling  them  that 
divers  goods  belonging  to  B.  at  the  time  of  his  death  were 
in  the  defendant's  house ;  whereupon  the  sheriffs  charged 
the  jury  to  make  inquiry  according  to  the  writ,  and  the 
sheriffs  and  jury  came  to  the  house,  and  offered  to  enter  in 
order  to  extend  the  goods,  the  outer  door  of  the  house  being 
tlien  open ;  but  the  defendant,  pnemissoiiim  nan  if/narus,  and 
intending  to  disturb  the  execution,  shut  the  door  against  them, 
whereby  the  plaintiff  lost  the  benefit  of  his  writ  (//). 

The  five  points  bearing  upon  the  present  subject,  which 
were  resolved  in  this  case,  will  now  be  stated  shortly,  with 
some  references  to  other  authorities  affecting  them. 

1.  The  house  of  every  one  is  to  him  as  his  castle,  as  well  First  reso- 
for  his  defence  against  injury  and  violence,  as  for  his  repose ; 
wherefore,  although  the  life  of  man  is  a  thing  precious  in 
law,  yet  if  thieves  come  to  a  man's  house  to  rob  or  murder 
him,  and  he  or  his  servants  kill  any  of  the  thieves  in  defence 
of  himself  and  his  house,  this  is  not  felony. 

Accordingly,  if  a  person  attempt  to  bum  or  burglariously  {z) 
to  break  and  enter  a  dwelling-house  in  the  night-time,  or 
attempt  to  break  open  a  house  in  the  day-time  with  intent 
to  rob,  and  be  killed  in  the  attempt,  the  slayer  shall  be 
acquitted  and  discharged,  for  the  homicide  is  justifiable  (a). 
And  in  such  cases,  not  only  the  owner  whose  person  or 
property  is  thus  attacked,  but  his  servant  and  the  members 
of  his  family,  or  even  strangers  who  are  present  at  the  time, 

(y)  Seymayne'M  case,  5  Rep.  91.  man,  J.,  6  0.  B.  10. 

(z)  In  determining  what  is  a  burg-  (a)  1  Hale,  P.  C.  481,   488.     By 

^onoM  entry  of  a  dwelling-liouse,  24  k  25  Vict.  c.  100,  s.  7,  no  punish- 

oor  law  has,  in  favorem  vUcn,  resorted  ment  shall  be  incurred  by  a  person  who 

to  many  refinements.     See,  per  Colt-  shall  kiU  another  in  his  own  defence. 


lution. 
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Thiid 
resolntioiL 


are  eqnally  jostified  in  killing  the  assailant  (b).  In  order, 
however,  that  a  case  may  fall  within  this  rale,  the  intent  to 
commit  the  crime  above  mentioned  mast  be  clearly  mani- 
fested bv  the  felon ;  otherwise,  the  homicide  will  amount  to 
manslaughter,  at  least,  if  not  to  murder  (c). 

2.  When  any  house  is  recovered  by  action,  the  sheriff  may 
break  the  house,  and  deliver  the  possession  to  the  plaintiff; 
for  after  judgment  it  is  not  the  house  of  the  defendant. 

It  is  the  duty  of  the  sheriff,  before  he  delivers  possession, 
to  remove  from  the  house  aU  persons  and  goods  within  it  [d) ; 
unless  the  plaintiff  has  recovered  only  an  undivided  portion 
of  the  house,  in  which  case  he  should  merely  put  the 
plaintiff  in  possession  of  his  portion  (e).  After  verdict  and 
judgment  in  ejectment,  it  was  in  practice  usual  for  the 
lessor  of  the  plaintiff  to  point  out  to  the  sheriff  the  premises 
recovered,  and  then  the  sheriff  gave  the  lessor,  at  his  own 
peril,  execution  of  what  he  demanded  (/). 

3.  In  all  cases  where  the  king  is  party,  (as  where  a 
felony  or  misdemeanor  ((/)  has  been  committed),  the  sherifft 
if  the  doors  be  not  open,  may  break  the  party's  house,  to 
execute  the  king's  process,  if  otherwise  he  cannot  enter ; 
but  before  he  breaks  it,  he  ought  to  signify  the  cause  of  bis 
coming,  and  make  request  to  open  doors. 

Bare  suspicion,  however,  touching  the  guilt  of  the  party 
will  not  warrant  proceeding  to  this  extremity,  though  a 
felony  has  been  actually  committed,  unless  the  officer 
comes  armed  with  a  warrant  from  a  magistrate  grounded 


(b)  1  Hale,  P.  C.  481,  484  et 
seq, 

(c)  1  Hale,  P.  C.  484;  R.  v. 
SciUly,  1  C.  k  P.  319. 

(d)  UpUm  y.  l^elU,  1  Leon.  145. 
{e)  Per  Parke,  B.,  Doe  v.  King, 

6  Exch.  791. 

(/)  Ad.  Eject,  4tb  ed.  300,  301. 
See,  per  Patteson,  J.,  Doe  d.  Stevens 
V.  Xorrf,  6  Dowl.  26«,  266. 

{g)  Launock  y.  Brown,  2  B.  k  Aid. 


592 ;  21  R.  R.  410.  The  rule  «• 
tends  to  process  for  contempt  of 
Conrt ;  BurdeUy.  Ahbot,  14  East,  157 ; 
12  R.  R.  450,  where  the  breaking  was 
justified  nnder  the  S^ieaker^s  wurtnt ; 
see  ffarvey  v.  Harvey,  26  Ch.  D. 
644.  As  to  the  power  of  arrest  nuder 
the  warrant  of  a  Secretaiy  of  State, 
see  R,  V.  IVilkes,  2  Wils.  161 ;  Entid 
V.  CcwnngUm,  Id.  275  ;  S.  C,  19 
Howell,  St.  Tr.  1030. 
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on  such  suspicion  (A).  And  the  mere  entry,  by  an  open 
door,  into  a  man's  house,  on  suspicion  of  felony,  but  with- 
out a  warrant,  is  not  justified  by  a  plea  which  does  not 
show  that  the  defendant  had  reason  to  believe  that  the 
suspected  person  was  there,  and  entered  for  the  purpose 
of  apprehending  him  (t)* 

4.  In  all  cases  when  the  door  is  open,  the  sheriflf  may  Fourth 
enter  the  house  and  do  execution,  at  the  suit  of  any 
subject ;  and  so  may  the  lord  in  such  case  enter  the  house  and 
distrain  for  his  rent.  But  it  is  not  lawful  for  the  sheriflf, 
on  request  made  and  denial,  to  break  the  defendant's  house, 
to  execute  any  process  at  the  suit  of  any  subject. 

This  rule  is  well  established.  "  Nothing  is  more 
certain  than  that  in  the  ordinary  cases  of  the  execution 
of  civil  process  between  subject  and  subject,  no  person 
is  warranted  in  breaking  open  the  outer  door  in  order 
to  execute  such  process ;  the  law  values  the  private  repose 
and  security  of  every  man  in  his  own  house,  which  it  con- 
siders as  his  castle,  beyond  the  civil  satisfaction  of  a 
creditor"  (A:).  This  rule,  however,  is  strictly  confined,  as 
regards  the  sheriff's  oflScer,  to  a  man's  house;  and  barns 
and  other  buildings,  not  parcel  of  or  connected  with  his 
dwelling-house,  may  be  broken  open  to  levy  an  execution  (Q. 
On  the  other  hand,  the  landlord's  bailiflf,  though  he  may 
lift  the  latch  of  a  door  {m),  or  enter  through  an  open 
window  (n),  or  over  a  wall(o),  to  distrain  for  rent,  may  not 
break  open  the  outer  door  of  any  building  whatever  (j>), 

(A)  Foster  on  Homicide,  320. 

(t)  SmUh  Y.  Shirley,  8  C.  B.  142. 

(k)  PerLoT^  Viimhorough,  BurdeU 
T.  Ahboty  14  East,  154 ;  12  K.  R.  450. 

(/)  Penlon  t.  Brotcne,  1  Sid.  186 ; 
Hoddtr  Y.  Williams,  [1895]  2  Q.  B. 
663:  «5L.  J.  Q.  B.  70. 

(m)  Myan  v.  Shileock,  7  Exch.  72  : 
21  L.  J.  Ex.  75. 

(«}  Xixon  Y.  Freanaiif  5  H.  &  N. 
652 :  29  L.  J.  Ex.  273 ;  Crabiree  y. 
A*iii«w,  16  Q.  B.  D.  812 :  54  L.  J. 


Q.  B.  544  ;  bccus,  of  a  window  closed  ; 
Xaah  V.  Lucas,  L.  R.  2  Q.  B.  590  ; 
or  fastened  by  a  hasp ;  Haiicock  y. 
Austin,  14  C.  B.  N.  S.  634  :  32  L.  J. 
C.  P.  252  ;  Attack  y.  Bramwfll, 
3  B.  &  S.  520 :  32  L.  J.  Q.  B.  146. 

(o)  L(mg  Y.  Clarlie,  [1894]  1  Q.  B. 
119 :  63  L.  J.  Q.  B.  108. 

{p)  BrawtiY.  Olciin,  16  Q.  B.  254  : 
20  L.  J.  Q.  B.  205  ;  American  Must 
Co.  V.  ffendry,  62  L.  J.  Q.  B.  388. 
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except  in  the  case  of  goods  fraudulently  removed  (7).    The 
rule  also  admits  of  this  exception,  that  if  a  defendant 
escape  from  arrest,  the  sheriff  may,  after  demand  of  admis- 
sion and  refusal,  break  open  either  his  own  house  or  that 
of    a    stranger    for    the    purpose    of     retaking    hiin(r); 
and   if   an  officer  or  bailiff,  who  has  lawfully  entered  a 
house  to  execute  process  W,  or  to  distrain  for  rent{t),  be 
forcibly  ejected,  or  locked  m,  he  may  break  open  the  outer 
door  to  re-enter  the  house,  or  to  quit  it.     In  these  cases 
a  request  to  re-open  the  door  is  usually  unnecessary,  "  for 
the  law  in  its  wisdom  only  requires  this  ceremony  to  be 
observed  when   it  iK)ssibly   may  be  attended   with  some 
advantage,  and  may  render  the  breaking  open  of  the  outer 
door  unnecessary  *'  (//). 

The  rule  applies  only  to  outer  doors.  When  the  sheriff 
has  lawfully  obtained  admission  within  a  house,  he  may 
break  open  inner  doors  and  cupboards,  if  necessary,  in 
order  to  execute  his  processor),  and  a  landlord  has  the 
same  right,  when  distraining  (//).  Therefore,  where  A.  let 
a  house,  except  one  room,  which  he  reserved  and  occupied 
separately,  and,  the  outer  door  of  the  house  being  open, 
a  constable,  in  order  to  arrest  him,  broke  open  the  door  of 
this  room,  it  was  held  that  trespass  would  not  lie  against 
the  constable  {z).     So,  where  the  front  door  of  a  house  was 


{q)  JVilliatHS  V.  liobcrfs,  7  £xeh. 
618 :  22  L.  J.  Ex.  61. 

(/•)  Aiwn.,  6  Mo<l.  105  ;  Lofft.  3M  ; 
Lhj/d  V.  SamUla)uis,  8  Tamit.  250 ; 
19  B.  R.  607  ;  Sandon  v.  JoviSf 
E.  B.  &  E.  942  :  28  L.  J.  Ex.  156  ;  see 
Ociuier  V.  Sparkes,  1  Salk.  79. 

{s)  IVhiU  V.  WiltsJiire,  Palm.  52 : 
Cro.  Jac.  565 ;  Piigh  v.  GriJU/i-, 
7  A.  &  E.  827  ;  7  L.  J.  Q.  B.  169 ; 
Aga  Knrboolie  Mahomed  v.  Th4i 
Queen,  4  Moo.  P.  C.  237. 

(t)  EaijleUnh  v.  Gutter idyf,  11  M.  & 
W.  465 :  12  L.  J.  Ex.  369  ;  Eldi-idgc 
V.  Siaeeijf  15  C.  B.  N.  S.  458  ;  see 


Bannuter  v.  Hyde,  2  E.  &  E.  627 : 
29  L.  J.  Q.  B.  141. 

(m)  Aga  Kurhoolie  Atahmned'$ 
case,  supra, 

{x)  R,  V.  Binl,  2  Show.  87 ;  Lre 
V.  Oanaell,  Cowp.  1  ;  RaUUjft  v. 
Burton,  8  B.  &  P.  223  ;  6  K.  E.  771 ; 
Hutchhvton  V.  Birch,  4  Taunt  619 ;  18 
R.  R.  703,  which  show.s  that,  in  the 
case  of  fifi.fa.  no  request  is  necessary. 

[y)  Bi-oiming  v.  Dami,.  Cas.  teniii. 
Hardw.  167  ;  but  see  Dorfv.  Mw^f 
6  Mod.  215. 

{z)  rnnimns  T.  Spence,  5  Johns. 
(U.S.)R.  352. 
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generally  kept  fastened,  the  usual  entrance  being  through 
the  back  door,  and  the  sherifF,  having  entered  by  the  back 
door  vhile  open  in  the  night,  broke  open  the  door  of  an 
inner  room  in  whic)i  B.  was  with  his  family,  and  there 
arrested  him,  the  arrest  was  held  to  be  lawful  («). 

It  was  laid  down  in  a  very  early  case  that  if  the  sheriff, 
in  order  to  execute  a  fi'.  /«.,  break  open  an  outer  door  when 
not  justitied  in  doing  so,  this  does  not  vitiate  the  execution, 
but  merely  renders  the  sheriff  liable  to  an  actijn  of  tres- 
l»a39(^).  This  doctrine,  so  far  as  it  relates  to  an  execution 
against  goods,  seems  to  he  countenanced  by  later  cases  (<-) ; 
Imt  it  apparently  does  not  apply  to  an  arrest  of  the 
l^rson  ((/)■ 

5.  The  house  of  any  one  is  not  a  castle  but  for  himself,  and  Fifth 
bhall  not  extend  to  protect  any  person  who  flies  to  his 
house,  or  the  goods  of  any  other  which  are  brought  into  his 
house,  to  prevent  a  lawful  execution,  and  to  escape  the 
ordinary  process  of  the  law ;  and  tlieretore  in  such  cases, 
after  denial  on  request  made,  the  sheriff  may  break  the 
house. 

It  must  be  observed,  however,  that  the  sheriff,  whether 
be  breaks  the  stranger's  house,  or  merely  enters  it  by  an 
open  door,  does  so  at  his  peril ;  and  if  the  defendant  or 
his  goods  be  not  in  the  house,  the  sheriff  is  a  trespasser  (c). 
He  may  enter  the  defendant's  own  house  to  ascertain 
whether  the  defendant  or  his  goods  be  there  (/),  at  any  rate 
if  he  has  reasonable  grounds  for  believing  that  such  is  the 

W  Hubbard  y.  Mace,   17  Johus.  iiuiyae..     Hoc.     Abr.,     " Ejxcalimi" 

(L-A)K.127.  (N.). 

yb)  V.  B.  18  Edw.  4,  1  >,  citod  in  {</)  KerUy  v.  Ueal^,  1  M.  &  W. 

S-VKi^t  eaae :  we  Uk  rasolntion,  336  :  [•  L.  J.  Ex.  ISi;  Jlodgimi  v. 

orf/".  Toitmitig,  b  Dowl,  110. 

It)  See  Percival  r.  Stamp,  0  Exeli.  (e)  Cooke  v.  liirt,   5  Taunt.   765  ; 

IS/  :  23  L.  J.  Ex.  2S ;  Bi-nniiriek  r.  15  K.  B.   flS'i  ;  Joh»»mi  v.  Leigit,  3 

a/«™iaM,  8  C.    B.  817  :   18   L    J.  Taimt.  24fl ;  10  B.  K.  flli  ;  ilan-Uh 

C.  P.   299  ;  I*  Oondotiin  v.  Leieis,  v.  Murrey.  13  M.  k  W.  52. 

10   A.   &  E.   117  :   9   L.  J.   Q.    B.  {/)  Halcliffi  v.  Burton,  3  B.  fc  1'. 

it*;  Irat  ace   also   Yaita    v.   iMin-  223 ;  9  R,  R.  771. 
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case  (</) ;  bat  if  he  enter  the  house  of  a  stranger  with  the 
like  object,  he  can  be  justified  only  by  the  event  (/t).    The 
reason  for  this  distinction  is  that  the  most  probable  place 
to  find  the  defendant  or  his  goods  is  the  house  in  which 
he  dwells  {i) ;  and  therefore  the  husband's  house  must  be 
treated  as  being  also  that  of  the  wife,  if  they  are  cohabit- 
ing iO-     It   has   been  suggested   that,  for   this  reason,  if 
the  defendant  be  on  a  visit  with  a  stranger,  the  latter's 
dwelling-house  must  be  considered  to  be  pro  tempore  also 
that  of  the  defendant,  so  as  to  justify  the  sheriff's  entry  to 
search  for  him,  though  he  be  not  actually  there  (;).    It  is 
clear  that  the  sheriff  may  not  enter  the  stranger's  house  after 
the  defendant  has  ended  his  visit  and  gone  away  (A). 
Forcible  It  may  not  be  inappropriate  to  add,  in  connection  with 

*"^'  the  maxim   under    consideration,   that,   although,    as   a 

general  rule,  where  a  house  has  been  unlawfully  erected 
on  a  common,  a  commoner,  whose  enjoyment  of  the 
common  has  been  thus  interrupted,  may  pull  it  down  (/)» 
he  is,  nevertheless,  not  justified  in  doing  so,  without 
previous  notice  or  request,  while  there  are  persons  actually 
in  it(m).  But,  as  remarked  by  Lord  Campbell  (n),  it 
would  be  a  most  dangerous  extension  of  this  doctiine  ''  to 
hold  that  the  owner  of  a  house  could  not  exercise  the  right 
of  pulling  it  down  because  a  trespasser  was  in  it."  The 
right  of  the  ow*ner  of  a  house  who  is  entitled  to  possession 
of  it  to  take  possession  of  it  peaceably  (o),  and,  when  he 

\n)  Mt*rTish  v.  Murrctf^  suyni,  per  20  I^  J.  Q.  B.  330  ;  Jatifs  t.  Joh£S, 

Alderaon,  B.  1  H.  &  L\  1  :  31  L.  J.  Ex.  506 ;  see 

(A)  See  note  (e\  \\,  331.  Lane  v.  Captey,  [1891]  S  Ch.  411: 

{*)  Ciiokt  ▼.  BirU  supra,  61  L.  J.  Ch.  55. 

(»  SmiUi  8  L.  C,  10th  eiL,  vol.  i.  («)  BuHing  v.  Bead,  11  Q.  B.  904 : 

107,  citing  ShtrrsY,  Brooks,  2  H.  Bl.  19  I*.  J.  Q.  B.   291.     See  Jona  v. 

120  ;  3  R.  R.  357.  Folefj,  [1891]  1  Q.  B.  730  :  60  L  J. 

(it)  Morrisk  v.  Murtrtf,  sttpra.  Q.  B.  464. 

(0  ArMt  ▼,  Ellis,  7  B.  &  C.  846  ;  (o)  TauHUniv.  Costar,  7  T.R  431 ; 4 

9ia.  671 ; 81 R.  R.  214, 231  ;sce-Sj/it7A  R,  R.  481 ;  B^Uehrrv.BiUcher,  7 B.tC. 

V.  Earl  BnncHlow,  L.  R.  9  Eq.  241.  899 ;  31  R.  R.  287 ;  JFOdbory.  Bain- 

{m)  Perry  V.  FUzhotoe,   8  Q.   B.  /oi*tA,  8  B.  &  C.  4 ;  32  R.  R.  823 ;  5ro»nw 

757 :  Davies  t.  WilliatM,  16  Id.  546  :  v.  DaicsoUy  12  A.  1^  £.  624  :  10  L  J. 
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has  done  that,  to  expel  all  trespassers  therefrom  without 
unnecessary  force  (p)  is  clearly  established ;  and  even  if  he 
enter  forcibly,  thereby  rendering  himself  liable  to  an 
indictment  (7),  he  is  not  liable  to  an  action  for  trespass  to 
the  land  (r).  It  has  been  held,  however,  that  he  is  liable 
to  an  action  for  assaults  to  the  person  or  damage  to  goods 
committed  or  done  in  the  course  of  the  forcible  entry  (s). 


§  in. — THE  TRANSFER  OF  PROPERTY. 

Two  leading  maxims  relative  to  the  transfer  of  property 
are,  first,  that  alienation  is  favoured  by  the  law ;  and, 
secondly,  that  an  assignee  holds  property  subject  to  the 
same  rights  and  liabilities  as  attached  to  it  whilst  in  the 
possession  of  the  grantor.  Besides  these  very  general 
principles,  we  have  included  in  this  section  several  minor 
maxims  of  practical  importance,  connected  with  the  same 
subject;  and,  according  to  the  plan  pursued  throughout 
this  Work,  each  maxim  has  been  briefly  illustrated. 


Q.  B.  7  ;  Delavcy  v.  Pox,  1  C.  B. 
N.  S.  168  :  26  L.  J.  C.  P.  5 ;  Polleii 
T.  Brttcer,  7  C.  B.  N.  S.  371. 

ip)  Hey  V.  Moorehoiise,  6  Bing. 
N.  C.  52  :  9  L.  J.  C.  P.  113  ;  B^Ucher 
V.  Butcher  J  nipra ;  Broimie  v.  Daw^ 
itfn,  supra ;  see  Lows  v.  Telford,  1 
App.  Gas.  414  :  45  L.  J.  Ex.  613. 

iq)  See  6  Ric.  2,  st.  1,  c.  7  (c.  8, 
Rnff.) ;  Milncr  v.  Maclenn,  2  C.  &  P. 
17. 

(r)  Turner  v.  MeymoU^  1  Bing.  158  ; 
25  R.  R.  612  ;  Harvey  v.  Bridges,  14 
M.  &  W.  437  :  1  Excli.  261 ;  Davism 
V.  Wilwn,  11  Q.  B.  890 :  17  L.  J. 
Q.  B.  196  ;  Burling  v.  Read,  siipra; 
WHght  V.  Burrotighes,  3  C.  B.  685 : 

16  L.  J.  C.  P.  6  ;  Beddall  v.  dfaitland, 

17  Ch:  D.  174  :  50  L.  J.  Ch.  401. 


(s)  Newton  v.  Harland^  1  M.  & 
Or.  644,  Coltman,  J.,  dissenting ; 
BeddM  v.  Maitland,  supra  ;  Edwick 
V.  Hawker,  18  Ch.  D.  199  :  50  L.  J. 
Ch.  577.  For  dicta  to  the  contrary, 
see  Harvey  v.  Bridges,  14  M.  &  W. 
437,  per  Parke  and  Alderson,  BB. 
In  Blades  v.  Higgs,  10  C.  B.  N.  S. 
713 :  30  L.  J.  C.  P.  374,  Erie,  C.J., 
treated  Kewton  v.  Harlaml  as  over- 
ruled by  Harvey  v.  Bridges,  But 
the  point  decided  in  Newton  v.  Har- 
land  did  not  actually  arise  for  decision 
either  in  Harvey  v.  Bridges,  or  in 
Blades  v.  Higgs.  The  latter  case 
decides  that  the  o^nier  of  a  chattel 
can  justify  an  assault  to  recapture  it 
after  demand  and  refusal ;  see  S.  C.,. 
11  H.  L.  Cas.  621. 
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Feudal 
system  was 
opposotl  to 
alienation. 


AlIENATIO     ReI    PRiEFERTUR    JuRI    ACCRESCENDI.      (Co.   UtL 

185  a.) — Alienation  is  favonml  ht/  the  law  ratlier  than 
accnmnlation, 

AUenatio  is  defined  to  be,  omnia  actus  per  quern  dominium 
transtertur(t)f  and  it  is  the  well-known  policy  of  our  law 
to  favour  alienation,  and  to  discountenance  every  attempt 
to  tie  up  property  unreasonably,  or  in  other  words,  to 
create  a  perpetuity. 

The  reader  will  at  once  remark,  that  the  feudal  policy 
was  directly  opposed  to  those  wiser  views  which  have  now 
long  prevailed.     It  is,  indeed,  generally  admitted  (n),  that, 
under  the  Saxon  sway,  the  power  of  alienating  real  property 
was  unrestricted,  and  that  land  first  ceased  to  be  alienable 
when  the  feudal  system  was  introduced  after  the  Norman 
conquest ;    for,   although   the    Conqueror's   right   to   the 
Crown  of  England  seems  to  have  been  founded  on  title, 
and  not  on  conquest,   yet,  according  to  the  fundamental 
principle    of    that    system,    all    land    within    the   king's 
territories  was  held   to  be   derived,  either   mediately  or 
immediately,   from   him   as  the   supreme    lord,   and  was 
subjected  to  the  burthens  and  restrictions  incident  to  the 
feudal  tenure.     Now  this  tenure  originated  in  the  mutual 
contract  between  lord  and  vassal,  whereb}'  the  vassal,  in 
consideration  of  the  feud   with   which    he   was  invested, 
bound  himself  to  render  services  to  his  lord,  and  as  the 
vassal  could   not,  without   the  lord's   consent,   substitute 
the  services  of  another  for  his  owTi(.r),  so  neither  could 
the    lord    transfer    the    vassal's    fealty    and    allegiance, 
without    his    consent,    to    another  (^).      It    is,    however, 
necessary  to  bear  in  mind  the  distinction,  recognised  by 
the  feudal   laws,   between  alienation  and  subinfeudation; 
for,  although  alienation,  meaning  thereby  the  transfer  of 
the  original  feud  or   substitution  of  a  new  for  the  old 

(0  Brisson.  ad  verb.  "  AlieiuUio/'       T.  R.  443  ;  2  R.  R.  429. 

[ii)  AVright,  Tenures,  154  ct  seq.  (»/)    Wright,    Tenures,    171  ;   ^'r- 

(x)  See    Bradshaw  v.    Laicsoii.  4       Butler's  note,  Co.  Litt.  309  a  (1). 
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feudatory,  was  prohibited,  yet  subinfeudation,  whereby  a 
new  and  inferior  feud  was  carved  out  of  that  originally 
created,  was  permitted.  Moreover,  as  feudatories  did,  in 
fact,  under  cover  of  subinfeudation,  frequently  dispose  of 
their  lands,  this  practice,  being  opposed  in  its  tendency 
to  the  spirit  of  the  feudal  institutions,  was  expressly 
restrained  by  Magna  Charta,  c.  32,  which  was  merely  in 
affirmance  of  the  common  law  of  this  subject,  and  which 
allowed  tenants  of  mesne  lords — though  not,  it  seems, 
tenants  holding  directly  of  the  Crown^to  dispose  of  a 
reatoitablf  jxirt  of  their  lands  to  subfeudatories. 

The  right  of  subinfeudation  to  the  extent  thus  expressly  Stat.  Qiia 
allowed  by  statute  prepared  the  way  for  the  more  ■"'^*"^' 
extensive  power  of  alienation  conferred  on  mesne  feuda- 
tories by  the  statute  Ijnia  Emplorex,  18  Edw.  1,  st.  1,  c.  1. 
This  statute,  which  effected  a  material  change  in  the 
nature  of  the  feudal  tenure,  by  permitting  the  transfer  or 
ahenation  of  lands  in  lieu  of  subinfeudation,  after  stating, 
by  way  of  preamble,  that  in  consequence  of  this  latter 
practice,  the  chief  lords  had  many  times  lost  their 
escheats,  marriages,  and  wardships  of  land  and  tenements 
belonging  to  their  fees,  enacted  "  that  from  henceforth  it 
shall  be  lawful  to  every  freeman  to  sell  at  his  own  pleasure 
hia  lands  and  tenements,  or  part  of  them,  so  that  the 
feoffee  shall  hold  the  same  lands  and  tenements  of  the 
chief  lord  of  the  same  fee,  by  such  service  and  customs  as 
his  feoffee  held  before." 

This  statute  did  not  extend  to  tenants  in  capite ;  and  i7  Edw.  2, 
although  by  the  17  Edw,  2,  c.  6,  De  Pnerofiatird  Itrtjis,  it  '"  ' 
was  subsequently  declared  that  no  one  holding  of  the 
Crown  by  military  service  could,  without  the  king's  licence, 
alien  the  fjrrater  j^H  of  his  lands,  so  that  enough  should 
not  remain  for  the  due  performance  of  such  service :  <froni 
which  it  it  has  been  inferred  that,  before  this  enactment, 
tenants  in  capite  had  the  same  right  of  subinfeudation  as 
ordinary  feudatories  had  before  the  stat.  Quia  Kmplovcg) : 
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ret  it  does  not  appear  that  even  after  the  stat.  Dt 
Pnerogatirtt,  alienation  of  any  part  of  lands  held  in  capile 
ever  occurred  without  the  king's  licence;  and,  at  all 
events,  this  question  was  set  at  rest  by  the  subsequent 
stat.  84  Edw.  8,  c.  15,  which  rendered  valid  sacli 
alienations  as  had  been  made  by  tenants  holding  under 
Hen.  8,  and  preceding  sovereigns,  although  there  was  a 
reservation  of  the  royal  prerogative  as  regarded  alienations 
made  during  the  reigns  of  the  first  two  Edwards. 

Having  thus  remarked,  that,  by  a  fiction  of  the  feudal 
law,  all  land  was  held,  either  directly  or  (owing  to  the 
practice  of  subinfeudation)  mediately  of  the  Grown,  we 
may  next  observe  that  gifts  of  land  were  in  their  origin 
simple,  without  any  condition  or  modification  annexed  to 
them ;  and  although  limited  or  conditional  donations 
were  gradually  introduced  for  the  purpose  of  restraining 
the  right  of  alienation,  yet,  since  the  Courts  construed 
such  limitations  liberally,  in  order  to  favour  that  right 
which  they  were  intended  to  restrain,  the  stat.  of  Westm. 
Stot.  Dc  2,  18  Edw.  1,  usually  called  the  statute  De  Donis,  was 

***  passed,    which    enacted,    "  that    the    will    of    the    giver 

according  to  the  form  in  the  deed  of  gift,  manifestly 
expressed,  ehall  be  from  henceforth  observed,  so  that 
they  to  whom  the  land  was  given  under  such  condition 
shall  have  no  power  to  alien  the  land  so  given,  but  that 
it  shall  remain  unto  the  issue  of  them  to  whom  it  was 
given,  after  their  death,  or  shall  revert  unto  the  giver, 
or  his  heir,  if  issue  fail."  The  effect,  therefore,  of  this 
statute  was  to  prevent  a  tenant  in  tail  from  alienating 
his  estate  for  a  greater  term  than  that  of  his  own  life; 
or  rather,  its  effect  was  to  render  the  grantee's  estate 
certain  and  indefeasible  only  during  the  life  of  the  tenant 
in  tail,  upon  whose  death  it  became  defeasible  by  his  issue 
or  the  remainderman  or  reversioner  (z). 
Before  this  Act,  indeed,  where  land  was  granted  to  a 

(z)  1  Cniise,  Dig.,  4th  ed.  77,  78. 
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man  and  the  heirs  of  his  body,  the  donee  was  held  to 
take  a  conditional  fee-simple,  which  became  absolute  the 
instant  issue  was  bom ;  but  after  the  passing  of  the  stat. 
l)t  Doiiis,  the  estate,  was,  in  contemplation  of  law,  divided 
into  two  parts,  the  donee  taking  a  new  kind  of  particular 
estate,  which  our  jadges  denominated  a  fee-tail,  the 
altimate  fee-simple  of  the  land  expectant  on  the  failure  of 
iaene  remaining  vested  in  the  donor. 

"At  last,"  says  Lord  Mansfield  (a),  "the  people  having 
groaned  for  two  hundred  years  under  the  inconveniences 
of  so  much  property  being  onalienable ;  and  the  great 
men,  lo  raise  the  pride  of  their  famiUes,  and  (in  those 
torbnlent  times)  to  preserve  their  estates  from  forfeitures, 
preventing  any  alteration  by  the  legislature,"  the  judges 
adopted  various  modes  of  evading  the  statute  De  Donis,  i 
ftnd  of  enabling  tenants  in  tail  to  charge  or  alien  their 
estates  (ff).  The  first  of  these  was  foonded  on  the  idea 
of  a  recompense  in  value ;  in  consequence  of  which  it 
was  held  that  the  issue  in  tail  was  bound  by  the  warranty 
of  his  ancestor,  where  assets  of  equal  value  descended  to 
him  from  such  ancestor.  In  the  next  place,  they  held 
in  the  reign  of  Edw.  4,  that  a  feigned  recovery  should  bar 
the  issue  in  tail  and  the  remainders  and  reversion  (c) . 
KaA,  by  the  S2  Hen.  8,  c.  S6,  the  legislature  expressly 
declared  that  a  fine  should  be  a  bar  to  the  issue  in  tail  (</)- 
Finally,  under  the  Act  for  abolishing  fines  and  recoveries,  '• 
3  &  4  Will.  4,  c.  74,  a  tenant  in  tail  became  empowered  by 

(n)  Tayhr   v.     Horde,     1     Burr.  Buffered    would    destroy  on   euUil, 

lis.  although  they  decided  that,  io  the 

(i)  Id  Uary  PorlinifioitCt  rase,  10  |«rticnlor  case,  tlio  entail   had  not 

Ktp.  SS  b,  it  was  held,  in  accordance  b«cn  destroyed, 
■ith  prior  aQthoritieB,  that  tenant  in  (^  Except  where  the  reveraioa  wiu 

tail  could  not  be  rertrainwi  hy  any  in  the  Crown,  3i  Jt  85  Hen.  8,  c.  2i 

midition  or  limitation  from  suffering  Ab  to  the  res[>ective  elTectti  of  tl 

*  cotDmon  recoi-ery.  4  Hen.  7,  u.  24,  and  32  Hen.  8,  c.  3i 

(0  To/tarunt'i  eoK,   Yr.    Bh.   12  see  Ur.  Hargrove's  notB(I),  Co.  Lit 

Mw.   K.  H,   19,   where  the   Court  121  a. 
Mwmed   that    a    recovery  properiy 

UM.  22 
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any  species  of  deed,  made  and  enrolled  in  conformity  with 
the  Act,  absolutely  to  dispose  of  the  estate  of  which  he  is 
seised  in  tail  in  the  same  manner  as  if  he  were  absolutely 
seised  thereof  in  fee  (e). 

Having  thus  seen  how  the  restrictions  which  were,  in 
accordance  with  the  spirit  of  the  feudal  laws,  imposed  upon 
the  alienation  of-  land  by  deed,  were  gradually  relaxed,  we 
may  further  observe  that  the  power  of  disposing  of  land 
by  will  was  equally  opposed  to  the  policy  of  those  laws. 
Consequently,  although  land  was  devisable  until  the 
Conquest,  yet  shortly  afterwards  it  became  inalienable  by 
will(/),  and  so  remained  until  the  82  Hen.  8,  c.  1,  and 
84  &  85  Hen.  8,  c.  5.  The  latter  of  these  statutes  was 
explanatory  of  the  former,  and  declared  that  every  person 
(except  as  therein  mentioned)  having  a  sole  estate  or 
interest  or  being  seised  in  fee-simple  of  and  in  any 
manors,  lands,  tenements,  rents,  or  other  hereditaments  in 
possession,  reversion,  remainder,  or  of  rents  or  services 
incident  to  any  reversion  or  remainder,  shall  have  full  and 
free  liberty,  power,  and  authority  to  give,  dispose,  will, 
or  devise  to  any  person  or  persons  (except  bodies  politic 
and  corporate)  by  his  last  will  in  writing,  all  his  said 
manors,  lands,  tenements,  rents,  and  hereditaments,  or  any 
of  them,  at  his  own  free  will  and  pleasure.  It  is,  indeed, 
true,  that,  by  these  statutes,  some  restriction  was  imposed 
upon  the  right  of  alienating  by  will  lands  held  by  military 
tenure;  yet  since  such  tenures  were,  by  the  12  Car.  2. 
c.  24,  converted  into  free  and  common  socage  tenures,  we 
do,  in  fact,  derive  from  the  Acts  of  Hen.  8,  the  important 
right  of  disposing  by  will  of  all  lands  and  tenements  other 
than  copyholds  {g) :  a  privilege  which  received  important 
1  Vict.  c.  26.    extensions  by  the   1   Vict.  c.   26  (amended  by  15  &   16 

Vict.   c.   24),   and   which  now  attaches  to  all  real    and 

(c)  See  1  Cruise,  Dig.,  4tli  ed.  83.        Tenures,  207. 

(/)  A  tenant  in  gavelkind,  how-  (g)  Astocopyliolds seel  Vict,  c  26, 

ever,  could  devise  by  will ;  Wright,       s.  3  ;  Shelf.  Copyholds,  52. 
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personal  estate  to  ^hich  a  person  may  be  entitled,  either 
at  law  or  in  equity,  at  the  time  of  his  death  (h). 
It  remains  to  consider  how  far  the  right  of  alienation  Right  of 

ajienation 

exists  at  common  law,  when  viewed  without  reference  to  at  common 
the  arbitral^  restrictions  imposed  under  the  feudal  system,  ^^* 
and  to  show  how  this  right  has  been  favoured  by  our 
Courts  of  law,  and  encouraged  by  the  legislature.  In  the 
first  place,  we  may  observe  that  the  potestas  alieuaiidi, 
or  right  of  alienation,  is  a  right  necessarily  incident,  in 
contemplation  of  law,  to  an  estate  in  fee-simple;  it  is 
inseparably  annexed  to  it,  and  cannot,  in  general,  be 
indefinitely  restrained  by  any  proviso  or  condition  what- 
soever (i);  for,  although  a  "fee-simple"  is  explained  by 
Littleton  {k)  as  being  iueveditas  jmra,  yet  it  is  not  so 
•described  as  importing  an  estate  purely  allodial  (for  we 
have  already  seen  that  such  an  estate  did  not,  in  fact,  exist 
in  this  country),  but  because  it  implies  a  simple  inheritance, 
•clear  of  any  condition,  limitation,  or  restriction  to  any 
particular  heirs,  and  descendible  to  heirs  general,  whether 
male  or  female,  lineal  or  collateral  (Z).  In  illustration  of 
this  incident  of  an  estate  in  fee-simple,  we  find  it  laid 
•down  (m)  that  "  if  a  man  makes  a  feofiment  on  condition 
that  the  feoffee  shall  not  alien  to  any,  the  condition  is 
void;  because  where  a  man  is  enfeoffed  of  land  gt 
tenements,  he  has  power  to  alien  them  to  any  person  by 
the  law ;  for,  if  such  condition  should  be  good,  then  the 
•condition  would  oust  him  of  the  whole  power  which  the 
law  gives  him,  which  would  be  against  reason,  and  there- 
fore such  condition  is  void."  A  testator  devised  land  to 
A.  and  his  heirs  for  ever;  but,  in  case  A.  died  without 
heirs,  then  to  C.  (a  stranger  in  blood  to  A.)  and  his  heirs ; 
and,   in  case  A.  offered   to  mortgage  or  suffer  a  fiiie  or 


{h)  S.  3. 

(i)  4  CniUe,  Dig.,  4th  ed.  380. 

(k)  S.  1. 

</)  Wright,  Teimrea,  14  7. 


(in)  Milduiay^s  ease,  6  Rep,  42; 
Co.  Litt.  206  b  ;  see  iie  Roaher,  26 
Ch.  D.  801  ;  Be  Elliot,  [1896]  2  Ch. 
353  :  65  L.  J.  Ch.  753. 
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necoreiy  opcm  the  whole  or  any  part  thereof,  then  to  the 
said  C.  and  his  heirs.    It  was  held  that  A.  took  an  estate 
in  fee.  with  an  executory  devise  over,  to  take  effect  upon 
the  happening  of  conditions  which  were  void  in  law,  and 
that  a  purchaser  in  fee  from  A.  bad  a  good  title  against 
all  persons  claiming  nnder  the  will  (ii).      So,  if  a  man, 
liefoie  the  statute  Zv  Awm,  had  made  a  gift  to  one  and 
the  heirs  of  his  body,  after  issae  bom  the  donee  had,  bv 
the  comm(»i  law,  ^mttrstatem  aUmaMdi;  and,  therefore,  if  the 
donor  had  added  a  c<N[idition,  that,  after  issae  the  donee 
should  not  alien,  the  c<mditi(Hi  would  have  been  repagnant 
and  void.    And,  by  like  reasoning,  if,  after  the  statute,  a 
man  had  made  a  gift  in  tail,  on  condition  that  the  tenant 
in  tafl  should  not  suffer  a  conmion  recoverv,  such  condition 
would  have  been  void :  for,  by  the  gift  in  tail,  the  tenant 
had  an  absolute  power  given  to  suffer  a  recovery,  and  so 
to  bar  the  entail  [*»).    And  here  we  may  remark,  that  the 
distinction  which  exists  between  real  and  personal  property 
is  further  illustrative  of   the  present  subject;    for,  with 
respect   to   personalty,  it  is  laid  down,   that,  where  an 
estate  tafl  in  things  personal  is  given  to  the  first  or  any 
subsequent   possessor,  it  vests  in  him  the  total  property, 
and   no  remainder  over  shall    be  permitted  on  such  a 
limitation ;  for  this,  if  allowed,  would  tend  to  a  perpetuity, 
as  the  devisee  or  grantee  in  taU  of  a  chattel  has  no  method 
of    barring  the   entafl ;   wherefore  the  law  vests  in  him 
at  once  the  entire  dominion  of  goods,  being  analogous  to 
the  fee-simple  which  a  tenant  in  tail  may  acquire  in  real 
estate  (p). 

We  may,  in  connection  with  this  subject,  likewise  refer 
to  Sir  W.  Blackstone's  celebrated  judgment  in  Perrin  v. 
Blake  (q),  where  a  distinction  is  drawn  between  those  rules 

(n)  JFare  v.  Cann^  10  B.  k  C.  433  ;  (p)  2  Blac.  Com.  398. 

34  R.  R.  469.  (q)   Hargrave's   Tracts,    fol.    MO. 

(o)  6  Rep.   41 ;   arg.,    Taylor    v.  As  to  this  judgment,  see  per  Ld. 

Horde,  1  Burr.  84 ;  Corbel's  case,  1  Macnaghten,  [1897]  A.  C.  (J74— ^76. 
Kep.  83  ;  Porlinffton*8  ease,  10  Rep.  35. 
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of  law  which  are  to  be  considered  as  the  fundamental  rules 
of  the  property  of  this  kingdom  (r),  and  which  cannot  be 
transgi-eased  by  any  intention  of  a  testator,  however  clearly 
expressed,  and  those  rules  of  a  more  arbitrary,  technical, 
and  ftrtificial  kind,  which  the  intention  of  a  testator  may 
control.  Amongst  rules  appertaining  to  the  former  class, 
Sir  W.  Blackstone  mentioned  these : — (1)  every  tenant  in 
fee-simple  or  fee-tail  shall  have  the  power  of  alienating  his 
estates  hy  the  several  modes  adapted  to  their  respective 
interests  ;  and  (2)  no  disposition  shall  be  allowed  which,  in 
its  consequence,  tends  to  a  perpetuity  (»). 

Not  only  will  our  Courts  oppose  the  creation  of  a  perpetuity  Kcstrwnt 
by  deed,  but  they  will  likewise  frustrate  the  attempt  to  netuiuetb* 
create  it  by  will ;  and,  therefore,  "upon  the  introduction  of  "*"**■ 
executory  devises,  and  the  indulgence  thereby  allowed  to 
testators,  care  ^las  taken  that  the  property  which  was  the 
Bubject  of  them  should  not  be  tied  up  beyond  a  reason- 
able time,  and  that  too  great  a  restraint  upon  alienation 
should  not  be  permitted  "  (()-  The  rule  is  accordingly  well 
established,  that,  although  an  estate  may  be  rendered 
inalienable  during  the  existence  of  a  life  or  of  any  number 
of  lives  in  being,  and  twenty-one  years  after,  or,  possibly, 
even  for  nine  months  beyond  the  twenty-one  years,  in  case 
the  person  ultimately  entitled  to  the  estate  should,  at  the 
time  of  its  accruing  to  him,  be  an  infant  In  ventre  sa  mere  (ii) , 
yet  that  all  attempts  to  postpone  the  enjoyment  of  the  fee 
for  a  longer  period  are  void  (x).     Moreover,  an  estate  cannot 

(r)   See,    also,    Egerlon    v.    Earl  with  remaiudei'  over  in  cnse  A.'a  son 

BrvKHhK,  i  H.  L.  Cas.  1,  panim.  die  udUm*  21,  ftnd  A,  diea  leaving  a 

(<)  Hr.    Batler'x   note,   Co,    Litt.  son  in  vcnln  »a  taire,  tlisn  if  tlis  son 

i'9b(l),  marries  in  his  21M  year,  nnd  dies 

(0  Jndgin.,  Caddl  v.  Faluier,  10  leaving  his  widow  tmwin(e,  tlio  estate 

Bing.   112.     Seo  /fnre  v.  Cann,  10  vesU,  nevertUcless,  in  the  inftnt  in 

B.  ft  C.  433  ;  34  R.  R.  469.  ^fiUrt  sa  mire,  and  does  not  go  over. 

I")   111   an  executory  devise,   the  See,  per   Ld.    ElJon,    Theliiuaoii  r. 

»»riod  of  gestation  may  be  reckoned  JFoodfonL  11  Ves.  149 ;  8  R.  B.  IIB. 

>>olh  It  tlie  beginning  and  the  end  o(  (r)  CiaUU  v.  Palmer,  10  Bing.  140. 

tke  21  years  i  thus,  if  Innd  is  devised  See  Ld.   DiiHynmum   i.    Smith,   12 
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be  iimited  to  an  onbom  person  for  life  followed  by  an  estate 
tojuiv  child  of  sach  unborn  person  {yi). 

With  respect  to  trusts  for  accamalation,  we  may  observe, 
thai  rec^trictions^  beycmd  those  of  the  common  law,  mentioned 
aboTte,  are  imposed  opcm  them  by  39  <&  40  Geo.  S,  c.  98,  an 
Act  passed  in  consequence  of  the  will  of  Mr.  Thellasson, 
and   the  establishment  of    its   validity  in    TheUussun  v. 

By  this  Act,  no  settlement  of  realty  or  personalty  may, 
as  a  role,  be  made  in  such  a  manner  that  its  profits  be 
accamalated  for  any  longer  term  than  one  only  of  these 
periods,  viz.,  il>  the  settlor's  life ;  (2)  twenty -one  years 
from  his  death ;  vd)  the  minority  of  any  person  living,  or 
in  r€Mtr^  Sit  iiirrc,  at  the  time  of  the  settlor's  death ;  (4)  the 
minority  of  any  person  who,  by  the  settlement,  would  lor 
the  time  being*  if  of  full  age,  be  entitled  to  the  profits 
directed  to  be  accamalated.  And  the  Act  provides  that 
every  direction  to  accomulate  for  a  longer  term  shall  be 
void,  and  that  the  profits  shall,  so  long  as  they  shall  be 
directed  to  be  accamalated  contrary  to  its  provisions,  go  to 
sach  person  or  persons  as  woald  have  been  entitled  thereto 
if  such  excessive  accumulation  had  not  been  directed.  Bat 
the  Act  does  not  extend  to  provisions  for  the  payment  of 
debts,  or  for  raising  portions  for  children,  or  touching 
the  produce  of  timber  or  wood  upon  lands.  The  55  &  56 
Vict.  c.  58,  further,  as  a  rule,  prohibits  the  settlement  of 
property  in  such  a  manner  that  its  profits  shall  be  accumn- 
lated,  for  the  purchase  of  land  only,  for  a  longer  period  than 
during  the  minority  or  respective  minorities  of  any  person 
or  persons  who,  under  the  uses  or  trusts  of  the  settlement, 


Cl.  k  F.  546,  diatingnislied  in  Chris- 
tie V.  iiasU,vj,  L.  R.  1  H.  L.  279, 
292  ;  Sjteite'-r  Y,  Dukro/Mat'IttOi'owjhf 
3  Bro.  P.  C.  232.  As  to  covenants 
to  reooiivey,  see  L.  «(•  .V.  W.  11,  Co, 
V.  OuuiMi^  20  Ch.  I>.  f  G2 :  51  L.  J. 
Cli.  530. 


(y)  See  Uliitbij  v.  MitchfU,  it 
Ch.  D.  494  :  44  Id.  85. 

(:)  4  Ves.  227  :  S.  C,  11  W.  l\% 
in  which  case  Mr.  Hargnive's  ar;^- 
iQentre»I)e('tiiig  jiei-petuities  is  worthy 
of  peni.«i:i]. 
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would  for  the  time  being,  if  of  full  age,  be  entitled  to  receive 
the  profits  directed  to  be  aceumulnted. 

It  vill  be  evident,  from  the  preceding  remarks,  that  the  Excaption 
role  against  perpetoities  is  observed  by  Courts  both  of  law 
and  of  equity  (a).  In  consequence,  however,  of  the  peculiar  pc^e  amrt. 
jurisdiction  which  Courts  of  equity  exercise,  to  protect  the 
interests  of  married  women,  t)ie  right  of  alienation  has,  in  one 
case,  with  a  view  to  their  benefit,  been  restricted,  and  that 
restriction  thus  imposed  may  be  regarded  as  an  exception 
to  the  operation  of  the  maxim  in  favour  of  alienation.  It 
is  now  fully  established,  that  where  property  is  conveyed 
to  the  separate  use  of  a  married  woman  in  tee,  with  a  clause 
in  restraint  of  anticipation  during  coverture,  such  clause  is 
valid;  for  equity,  having  in  this  instance  created  a  particular 
kind  of  estate,  will  reserve  to  itself  the  power  of  modifying 
that  estate  in  such  manner  as  the  Court  may  think  fit,  and 
will  so  regulate  its  enjoyment  as  to  effect  the  purpose  for 
vbich  the  estate  was  originally  created  (/>).  The  law  upon 
thiH  subject  was  settled  in  TuUett  v.  Anmtrong  (c),  and  TiUieU  ». 
Scarborough  v.  Bormaii  {d),  where  Lord  Cottenbam,  after 
au  elaborate  review  of  the  authorities,  held  that  a  gift  to 
the  sole  and  separate  use  of  a  woman,  whether  married  or 
niimarried,  with  a  clause  against  anticipation,  was  good 
against  an  after-acquired  husband  ;  and  in  subsequent  cases 
this  decision  has  been  fully  recognised  and  followed  {e). 

The  reason  of  the  rule  thus  established  was  afterwan 
Btatfld  by  his  Lordship  in  these  words : —  "When  first,  by  tt 
law  of  this  country,  property  was  settled  to  the  separal 
use  of  the  wife,  equity  considered  the  wife  as  a  feme  sole,  \ 
the  extent  of  having  a  dominion  over  the  property.  Bi 
then  it  was  found  that  that,  though  useful  and  operativ 

{«)  See,   also,  per  Wiluiol,  C.J.,  Ifrijlil  v.    IVr  iylU,  2  i.  k  H.   «4 

fir«ip»a«v.  (7««»,WiI.not,Oiim.81.  852. 

('')  Setter  Ld.  Lyuilliurst,  Bo'jgtU  (rf)  4  My.  4  Cr.  378. 

f.  Mt)u,  1  Philt.  627  :  1  Coll.  138.  (ej  BaggHt    v.    ileuJ-,   aapm  ;  ni 

\.f)  4  Uy.   k   Cr.   377,   390,     Sw  »ee  45  &  48  Vict.  c.  75,  a.  19. 
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so  far  as  securing  to  her  a  dominion  over  the  property  so 
devoted  to  her  support,  was  open  to  this  difficulty — ^that  she, 
being  considered  as  9k  feme  goUy  was  of  course  at  liberty  to 
dispose  of  it  as  Skjeme  sole  might  have  disposed  of  it,  and 
that,  of  course,  exposing  her  to  the  influence  of  her  husband, 
was  found  to  destroy  the  object  of  giving  her  a  separate 
property ;  therefore,  to  meet  that,  a  provision  was  adopted 
of  prohibiting  the  anticipation  of  the  income  of  the  property, 
so  that  she  had  no  dominion  over  the  property  till  the 
payments  actually  became  due ''  (J)- 

Having  thus  observed  that  our  law  favours  the  alienation 
of  real  property,  or  to  use  the  words  of  Lord  Mansfield, 
that  "  the  sense  of  wise  men,  and  the  general  bent  of  the 
people  in  this  country,  have  ever  been  against  making  land 
{>erpetually  unalienable :  *'  and  having  seen  that  'Hhe  utility 
of  the  end  was  thought  to  justify  any  means  to  attain 
it"  (</),  it  remains  to  add,  that  the  same  policy  obtains  with 
reference  to  personalty;  and,  in  support  of  this  remark, 
may  be  adduced  the  well-known  rule  of  the  law  merchant, 
that  for  the  encouragement  of  commerce,  the  right  of 
surWvorship,  which  is  ordinarily  incident  to  a  joint  tenancy, 
does  not  exist  amongst  trading  partners :  jus  accrescendi  inter 
mercatores  pro  henejicio  commercii  loatm  non  habet  (h)  :  a  rule 
which  evidently  favours  alienation,  by  rendering  the  capital 
invested  by  the  partners  in  their  trade  applicable  to  the 
purposes  of  their  partnership,  and  available  to  the  creditors 
of  the  firm  (t). 

We  have  already  observed  that  there  cannot  be  an  estate 
t4\il  in  personalty  (A) ;    nor  can  a  perpetuity  be  created 


(/)  Per  Ld.  Cotlenlmiii,  BennUj, 
Hitch  it,  12  CI.  &  F.  234.  See  also 
HiPodBarrs  v.  Hcriot,  [1896]  A.  C. 
174  :  65  L,  J.  Q,  R  352. 

(g)  Per  Ld.  Maiislield,  1  Burr.  115. 

{h)  Co.  Litt  182  a  ;  Brownl.  99  ; 
Koy,  Max.,  9th  eil.  79;  1  Beawes, 
\Aix  Merc.   6th  ed.  42. 


(«)  Tlie  ivader  must  now  consult  on 
this  subject  the  Pai-tnership  Act,  1890. 

{k)  As  to  heir-loonia,  see  the  maxim 
accfjssorium  sequilnr  jmncipal^f  }iOSL 
As  to  annexing  (jersonal  to  real  estate, 
the  latter  being  devised  in  strict 
settlement,  see  2  Jann.,  WUls,  2n4 
eil.  492. 
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therein.  Indeed,  where  the  subject-matter  of  a  grant  is  a 
personal  chattel,  it  is  impossible  so  to  tie  up  the  UBe  and 
enjoyment  of  it  as  to  create  in  the  donee  a  life  estate  which 
he  may  not  alien.  It  is  true,  however,  that  this  object  may 
be  attained  indirectly,  in  a  manner  consistent  with  the  rules 
of  law,  by  annexing  to  the  gift  a  forfeiture  or  defeaBance  on 
the  happening  of  a  particular  event,  or  on  a  particular  act 
being  done  ;  for  in  that  case  the  donee  takes  by  the  limita- 
tion a  certain  estate,  of  which  the  event  or  act  is  the 
measure,  and  upon  the  happening  of  the  event  or  the  doing 
of  the  act,  a  new  and  distinct  estate  accrues  to  another 
person.  If,  for  instance,  a  testator  desire  to  give  an  annuity 
without  the  power  of  anticipation,  he  can  only  do  bo  by 
declaring  that  the  act  of  alienation  shall  determine  the 
interest  of  the  legatee,  and  create  a  new  interest  in 
another  (I). 

Property  may  also  be  given  to  a  party  to  be  enjoyed  by  Limitatiou  of 
him  until  he  become  bankrupt,  with  a  proviso  that  upon  '"**'***■ 
the  happening  of  that  event  the  property  shall  go  over 
to  another  party.  A  person  cannot,  however,  create  an 
absolute  interest  in  property  and,  at  the  same  time,  deprive 
the  party  to  whom  that  interest  is  given  of  those  incidents 
and  of  that  right  of  alienation  which  belong,  according 
to  the  elementary  principles  of  the  common  law,  to  the 
ownership  of  the  estate.  Where,  therefore,  a  testator 
directed  his  trustees  to  pay  an  annuity  to  his  brother,  until 
be  should  attempt  to  charge  it,  or  some  other  j)ei-80ii  should 
claim  it,  and  then  to  apply  it  for  hie  maintenance,  it 
was  held  that,  on  the  insolvency  of  the  annuitant,  hir 
assignees  became  entitled  to  the  anjiuity  (m). 

The  distinction  between  a  proviso  or  condition  subse 
quent,  and  a  limitation  above  exemplified,  may  be  furthe 
explained  in  the  words  of  Lord  Eldon,  who  says  :  "then 
is  no  doubt  that  property  may  be  given  to  a  man  until  hi 

(ut)   yoimyhiD/raiid  v.  Oitborii/;   1 
Colly.  400. 
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Settied  Land 
Act,  1882. 


shall  become  bankrupt.  It  is  equally  clear,  generally 
speaking,  that,  if  property  is  given  to  a  man  for  his  life, 
the  donor  cannot  take  away  the  incidents  to  a  life  estate ; 
and  ...  a  disposition  to  a  man  until  he  shall  become 
bankrupt,  and  after  his  bankruptcy  over,  is  quite  different 
from  an  attempt  to  give  to  him  for  his  life,  with  a  pronto 
that  he  shall  not  sell  or  alien  it.  If  that  condition  is  80 
expressed  as  to  amount  to  a  limitation,  reducing  the 
interest  short  of  a  life  estate,  neither  the  man  nor  his 
assignees  can  have  it  beyond  the  period  limited  "  (n). 

An  important  extension  of  the  maxim  that  the  law 
favours  alienation  is  to  be  found  in  the  Settled  Land  Act, 
1882  (o),  which  confers  upon  the  tenant  for  life  of  settled 
land  power  to  sell  the  fee-simple  without  the  consent  of  the 
otlier  parties  interested  under  the  settlement.  The  Act 
expressly  provides  that  this  power  shall  not  be  capable  of 
assignment  or  release,  and  it  renders  void  any  contract  by 
the  tenant  for  life  not  to  exercise  the  power,  or  any  provision 
in  the  settlement  prohibiting  its  exercise  {})),  In  exercising 
the  power  the  tenant  for  life  acts  as  trustee  for  all  parties 
interested  under  the  settlement  (q). 


Derivation 
of  rale. 


CUJUS  EST  DARE   EJUS   EST   DISPONERE.        OVing.  MoX,  53.) — 

The   hestower   of   a    ffijt   has   a   right   to   regulate  its 
disjyosalir). 

It  will  be  evident,  from  a  i)erusal  of  the  preceding  pages, 
that  this  general  rule  must  now  be  received  with  consider- 
able qualification.  It  does,  in  fact,  set  forth  the  principle 
on  which  the  old  feudal  system  of  feofl&nent  depended; 
teuor  est  qui  legem   dat  feudo  (s) — it  is   the   tenor  of  the 


(«)  Brandon  v.  HobivsoHj  18  Ves. 
433,  434 ;  11  R.  R.  226.  See  He 
DufjdaU,  38  Cli.  D.  176,  181. 

(o)  45  k  46  Vict.  c.  38. 

(;>)  See  ss.  50,  51. 


(  q)  S.  53. 

(r)  liell,   Diet    k   Dig.  of  Scotch 
Law,  242. 
(«)  Craig,  Jus  Feud.,  3nl  cd.  66. 
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feudal  grant  which  regulates  its  effect  and  extent :  and  the 
maxim  itself  is,  in  another  form,  still  applicable  to  modem 
grants — modus  lef/em  dat  donathmi  (t) — the  bargainor  of  an 
estate  may,  since  the  land  moves  from  him,  annex  each  con- 
ditione  as  he  pleases  to  the  estate  bargained,  provided  that 
they  are  not  illegal,  repugnunt,  or  impossible  (»)■  Moreover, 
it  is  always  necessary  that  the  grantor  should  expressly 
limit  and  declare  the  continuance  and  quantity  of  the  estate 
which  he  means  to  confer  ;  for,  by  a  bare  grant  of  lands,  the 
t^ntee  takes  only  an  estate  for  Ufe,  a  feoffment  being  still 
considered  as  a  gift,  whicli  is  not  to  be  extended  beyond  the 
express  limitation  or  manifest  intention  of  the  feoffor  {x). 
As,  moreover,  the  owner  may,  subject  to  certain  beneficial  KeMn-Btir-n 
reHtrietioiis,  impose  conditions  at  his  pleasure  upon  the  or  land."* 
feoffee,  so  he  may  likewise,  by  insertion  of  special  covenants 
in  a  conveyance  or  demise  reserve  to  himself  rights  of  ease- 
ment and  other  privileges  in  the  land  so  conveyed  or 
demised,  and  thus  surrender  the  enjoyment  of  it  only 
partially,  and  not  absolutely,  to  the  feoffee  or  tenant.  "  It 
is  not,"  as  remarked  by  Lord  Brougham  (v),  "  at  all  incon- 
sistent with  the  nature  of  property,  that  certain  things 
should  be  reserved  to  the  reversioners  all  the  while  the 
term  continues.  It  is  only  something  taken  out  of  the 
demise — some  exception  to  the  temporary  surrender  of  the 
enjoyment :  it  is  only  that  they  retain  more  or  less  partially 
-the  use  of  what  was- wholly  used  by  them  before  the  demise, 
and  what  will  again  be  wholly  used  by  them  when  that 
demise  is  at  an  end." 

It  must  not,  however,  therefore  be  inferred  that  "  inc' 
dents  of  a  novel  kind  can  be  devised  and  attached  t 
property  nt  the  fancy  or  caprice  of  any  owner  "  {z).     "  N 

(1)  Co.  ytt.  19  a.  hailfyy.  SUpluia,  Vi  C.  B.  N.  S.  SI 

(«)  2  Rep.  71.  Kllii   V.    Manor  of   Bridffm>rlh,   1 

{/■)  Wright,  Tenure.,  151,  152.  C.  B.  N.  S,  52,  78  ;  Tu/k  v.  J/iwfcii 

(»)  2  My.  *  K.  536.  537.  i  Phill.  774  ;  //ill  v.  Tapper.  2  H.. 

(!)  Pa-  U.  Brouglwm,  2  My.  k  K.  C.  Vi\,  128 ;  per  Cicaawell,  J.,  au 

i3S:  Actrmjiiv.  Sinitli,W C.  a.  I6it  Wntarm,  B.,  ItaiiMhnm  v.   Jf'iliol 
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man/'  remarks  Lord  St.  Leonards,  in  Egerton  v.  Earl 
lirotndoir  (a),  **  can  attach  any  condition  to  his  property 
which  is  against  the  public  good,"  nor  can  he  *'  alter  the 
asnal  line  of  descent  by  a  creation  of  his  own.  A  man 
cannot  give  an  estate  in  fee-simple  to  a  person  and  his  heirs 
on  the  part  of  his  mother.  Why  ?  Because  the  law  has 
already  said  how  a  fee-simple  estate  should  descend  "  (b). 

It  is  further  to  be  observed  that  it  is  not  in  the  power  of 
an  owner  of  land  to  create  rights  not  connected  with  its  use 
or  enjoyment,  and  to  annex  them  to  it,  nor  can  he  subject 
the  land  to  a  new  species  of  burden,  so  as  to  bind  it  in  the 
hands  of  an  assignee ;  thus,  in  the  well-known  case  of 
Aclroyd  v.  Smith  (c)  the  plaintiff  and  his  mortgagee  had 
granted  to  the  defendants*  predecessors  in  title,  their  heirs 
and  assigns,  certain  premises,  together  with  the  right  of 
passing  and  repassing  for  all  purposes  along  a  certain  road. 
It  was  held  that  as  the  right  was  to  use  the  road  for  all 
puiposes,  it  was  not  a  right  incidental  to  the  enjoyment  of 
the  premises  granted,  and,  therefore,  was  not  appurtenant 
to  them,  and  was  not  assignable,  and  that  the  defendants 
who  justified  their  user  of  the  road  under  the  grant  as 
assignees  must  be  treated  as  trespassers. 
lADdlord  "  The  general  principle,"  says  Ashhurst,  J.,  "is  clear, 

that  the  landlord  having  the  jus  disponendi  may  annei 
whatever  conditions  he  pleases  to  his  grant,  provided  they 
be  not  illegal  or  unreasonable."  It  is,  for  instance, 
"  reasonable  that  a  landlord  should  exercise  his  judgment 
with  respect  to  the  person  to  whom  he  trusts  the  manage- 
ment of  his  estate  ;  and,  therefore,  a  covenant  not  to  assign 
is  legal "  {d)  ;  and  ejectment  will  lie  on  breach  of  snch 
a  covenant. 

On  this  i)rinciple,  likewise,  an  agreement  by  defendant  to 

8  £.  &  B.  123  ;  S.  C,  8  H.  L.  Cas.  v.  Gladato^ui,  9  H.  L.  Cas.  241. 

348.  (c)  10  C.  B.  164. 

(a)  4  H.  L.  Cas.  241,  242.  (rf)  Roe  v.  OaflUrs,  2  T.  R.  137. 

(6)  See  also  Marquis  of  SaJUlmnj  138  ;  1  R.  li.  445. 
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allow  plaintiff,  with  whom  he  cohabited,  an  annuity  for 
life,  provided  she  should  contmue  single,  was  held  to  be 
valid,  for  this  was  only  an  original  gift,  with  a  condition 
annexed ;  and  cujiia  est  dare  ejus  est  disponere.  Moreover, 
the  grant  of  the  annuity  was  not  an  inducement  to  the 
plaintiff  to  continue  the  cohabitation,  it  was  rather  an 
inducement  to  separate  (e). 

Another  remarkable  illustration  of  the  jns  disponendi 
presents  itself  in  that  strict  compliance  with  the  wishes  of 
the  grantor,  which  was  formerly  (/)  regarded  as  essential 
to  the  due  execution  of  a  power  (//). 


ASSIGNATUS  UTITUR  JuRB  AucTORis.  {Ilalk.  Ma.r,y  p, 
14.) — An  assignee  is  clothed  with  the  rights  of  his 
principal  {h). 

It  is  laid  down  as  a  leading  rule  concerning  alienations 
and  forfeitures,  that  quod  vieum  est  sine  facto  men  rrf  defectu 
meo  amitti,  vel  in  alium  transferri,  mm  potest  (i),  where 
factum  may  be  translated  **  alienation,"  and  defectus 
"  forfeiture "  (i) ;  and  it  seems  desirable  to  preface  our 
remarks  as  to  the  rights  and  liabilities  which  pass  by  the 
transfer  of  property,  by  stating  this  elementary  principle, 
that  where  property  in   land   or  chattels  has  once  been 


{e)  Gihsorii  V.  Dickie^  3  M.  &  S. 
463  ;  16  R.  R.  333  ;  cited  arg.,  Parker 
T,  Mis,  14  C.  B.  697. 

f)  By  1  Vict  c.  26,  8.  10,  every 
will  executed  as  prescribed  by  that 
Act  is  now  a  valid  execution  of 
a  power  of  appointment  by  will, 
although  other  required  solemnities 
nuT  not  have  been  observed. 

(y)  Jtutiaitd  V.  Doe,  12  M.  &  W. 
857,  87S,  378  ;  S.  C,  10  CI.  k  F.  419  ; 
I/oe  V.  Burrougk,  6  Q.  B.  229  ;  Doe 
V.  Eyre,  3  C.  R  557. 

(A)  **  Awtores"  dicimter  a  qxiilnit 


pi8  in  nos  transiit.   Brisson.  ad  verb. 
"  Aiiclory 

(i)  This  maxim  is  well  illustrate<l 
by  Vynor  v.  Merxy  Docks  Board,  1 4 
C.  B.  N.  S.  758. 

(k)  1  Prest,  Abs.  Tit.  147,  818. 
The  kindred  maxims  are,  Quod  seincl 
meum  est  amplius  meuin  esse  iwn 
potest,  Co.  Litt.  49  b ;  Duo  non 
jxtsaitiU  in  solido  unain  rein  2)OS3i- 
dere,  Co.  Litt.  368  a.  See  1  Prest., 
Abs.  Tit.  318  :  2  Id.  86,  286  ;  2 
Dods.,  Adm.  R.  157  ;  2  Curt.  76. 


M»lfrDte, 
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effectively  and  indefeadbly  acquired,  the  right  of  property 
can  only  be  loet  by  some  act  amounting  to  alienation  or 
forfeiture  by  the  owner  or  his  representatives. 
Who  is  u  An  '*  assignee  "  is  one  who,  by  sach  act  as  aforesaid,  or 

by  the  operation  of  law,  as  in  the  event  of  death,  possesses 
a  thing  or  enjoys  a  benefit ;  the  main  distinction  between 
an  assignee  (/)  and  a  deputy  being,  that  the  former  occupies 
in  his  own  right,  whereas  the  latter  occupies  in  the  right 
of  another  (m).  A  btnuliar  instance  of  a  transfer  by  the 
owner's  act  occurs  in  the  assignment  of  a  lease  by  deed; 
and  of  a  transfer  by  operation  of  law,  in  the  case  of  the 
heir  of  an  intestate,  who  is  an  assignee  in  law  of  his 
ancestor  (fi).  Further,  the  term  ''  assigns ''  (o)  includes 
the  assignee  of  an  assignee  in  perpetuum  (p),  provided  the 
interest  of  the  person  originally  entitled  is  transmitted 
on  each  successive  devolution  of  the  estate  or  thing 
assigned;  for  instance,  the  executor  of  A.'s  executor  is 
the  assignee  of  A.,  but  not  so  the  executor  of  A.'s 
administrator,  or  the  administrator  of  A.'s  executor,  who 
is  in  no  sense  the  representative  of  A.,  and  to  whom, 
therefore,  the  unadministered  residue  of  A.'s  estate  will 
not  pass. 

In  order  to  place  in  a  clear  light  the  general  bearing 
of  the  maxim  assignatus  utiturjure  anctoris^  we  will  briefly 
notice,  first,  the  quantity,  and,  secondly,  the  quality  or 
nature,  of  the  interest  in  property  w^hich  can  be  assigned 
by  the  owner  to  another  party.  And,  1st,  it  is  a  well-known 
general  rule,  imported  into  our  own  from  the  civil  law,  that 
no  man  can  transfer  a  greater  right  or  interest  than  he 

(/)  See  Bromage  v.  Lloyd,  1  Exch.  v.  De  Crcspig^iy^  L.  R.  4  Q.  B.  1S6. 

32 ;  Bidwp  v.  CuHU,  18  Q.  B.  878 ;  See  aliw  MOcalfe  w   fFcMawatf,  17 

Lyaaghi  v.  BryaiU,  9  C.  B.  46.  C.  B.  N.  S.  658.    An  imderlewe  of 

(m)  Perkin*8  Prof,  Bk.,  &  100;  the  whole  terni  amounU  to  an  assign- 
Dyer,  6.  ment ;  Beardman  v.  Wilson,  L.  R.  4 

(?i)  Spencer's  case,  5  Rep.  16.  C.  P.  67. 


4( 


(o)  As  to  the  meaning  of  the  word  ( p)  Co.  Litt.  884  b. 

assigns ''  in  a  covenant,  see  Baily 
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himself  possesses:  nemo  plus  juris  ad  aliinn  transferre  potest  What  amount 
qiuim  ipse  haberetiq).     The  owner,  for  example,  of  a  base  oanbe 
or  determinable  fee  can   do   no   more   than   transfer  to  "*s'«"^' 
another  his  own  estate,  or  some  interest  of  inferior  degree 
created  out  of  it ;  and  if  there  be  two  joint  tenants  of  land, 
a  grant  or  a  lease   by  one   operates    only  on  his  own 
moiety  (r).     In  like  manner,  where  the  grantor  originally 
possessed  only  a  temporary  or  revocable  right  in  the  thing 
granted,  and  this  right  becomes  extinguished  by  efflux  of 
time  or  by  revocation,  the  assignee's  title  ceases  to  be  valid, 
according  to  the  rule  resohUo  jure  concedentis  resolvitur  jus 
concessum  («). 

We  find  it  laid  down,  however,  that  the  maxim  above 
mentioned,  which  is  one  of  the  leading  rules  as  to  titles, 
or  the  equivalent  maxim,  non  dnt  qui  non  hahet,  did  not, 
before  the  8  &  9  Vict.  c.  106,  apply  to  wrongful  convey- 
ances or  tortious  acts  (0.  For  instance,  before  that  Act, 
if  a  tenant  for  years  made  a  feoffment,  this  feoffment 
vested  in  the  feoffee  a  defeasible  estate  of  freehold;  for, 
according  to  the  ancient  doctrine,  every  person  having 
possession  of  land,  however  slender  or  tortious  his  possession 
might  be,  was,  nevertheless  (unless,  indeed,  he  were  the 
mere  bailiff  of  the  party  having  title),  considered  to  be  in 
of  the  seisin  in  fee,  so  as  to  be  able  by  livery  to  transfer 
it  to  another;  and,  consequently,  if,  in  the  case  above 
supposed,  the  feoffee  had,  after  the  conveyance,  levied  a 
fine,  such  fine  would,  at  the  end  of  five  years  from  the 
expiration  of  the  term,  have  barred  the  lessor  {u).  But 
now,  by  s,  4  of  the  above  Act  (x),  a  feoffment  **  shall  not 
have  any  tortious  operation." 

In    connection  with    copyhold    law  also,   there    is    an 

{q)  D.  50,   17,  64  ;  Wing.  Max.,  (t»)  See  Mr.  Butler's  note  (1),  Co. 

p.  5«.  Litt    330  b ;  Machell   v.    Clarke,    2 

(r)  3  Prest,  Aba.  Tit.  25,  222.  Ld.  Rayni.  778 ;  1  Cniiw,  Dig.,  4th 

(s)  MackeM.,  Civ.  Law,  179.  eO.  80. 

(0    3    Prcst,,   Abe.   Tit.   25  ;  Id.  (Jr)  See  Shelford,  Real  Prop.  Stat«., 

244.  6th  ed.  595. 
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excepdoD  to  the  elementary  rale  above  noticed;  tor  the 
lord  d  a  manor,  having  only  a  particular  interest  therein 
as  lenant  for  liCe,  may  grant  by  copy  for  an  estate  which 
may  continae  longer  than  his  own  estate  in  the  manor, 
or  for  an  estate  in  reversion,  which  may  not  come  into 
pcteses&sion  during  the  existence  of  his  own  estate:  the 
speeLil  principle,  on  which  the  grants  of  a  lord  pro  tempre 
stand  good  after  his  estate  has  ceased,  being  that  the 
grantee's  estate  is  not  derived  out  of  the  lord's  only,  but 
stands  on  the  cust<mi  (j/). 

In  mercantile  transactions,  as  well  as  in  those  connected 
with  re^  property,  the  general  rule  undoubtedly  is,  that 
a  person  cannot  transfer  to  another  a  right  which  he  does 
not  himself  possess.  The  law  does  not  ''  enable  any  man 
by  a  written  engagement  to  give  a  floating  right  of  action 
at  the  suit  of  any  one  into  whose  hands  the  writing 
may  come,  and  who  may  thus  acquire  a  right  of  action 
better  than  the  right  of  him  under  whom  he  derives 
tille  ••  lr^. 

Of  the  rule  above  stated,  a  familiar  instance,  noticed 
by  M.  Pothier,  is  that,  where  prescription  has  began  to 
run  against  a  creditor,  it  will  continue  to  run  as  against 
his  heir,  executors,  or  assigns,  for  the  latter  succeed  only 
to  the  rights  of  their  principal,  and  cannot  stand  in  a  better 
position  than  he  did :  nemo  })ln8  juris  in  alium  tram/em 
l»**U.<t  quiim  ifise  halfft{a).  However,  in  considering  here- 
after the  maxim  ctweat  emptor  (6),  we  shall  have  occasion 
to  notice  several  cases  which  are  directly  opposed  in 
principle  to  the  rule;  for  two  very  important  exceptions 
to  the  rule  in  mo  dat  qnoil  non  habet  {c)  relate,  the  one  to 
sales  in  market  overt,  and  the  other  to  the  transfer  of 


(»/  Shelfonl,  Copyholds,  20. 

(r)  Per  hX.  Cninworth,  Duron  v, 
Borifly  8  Mact|.  Sc.  App.  Cas.  16  :  see 
Crouch  T.  Ctnfit  fonder,  L.  R.  8 
Q.  B.  S74,  SSI ;  as  to  which  case,  see 
1  Sm.  L.  C,  10th  cd.  465,  466. 


(a)  2  Pothier,  Oblig,  263.  ThU 
maxim  was  applied  by  Parke,  R,  in 
Atrde  t.  Dutoh,  6  Exch.  872. 

{h)  Po9t,  Chapter  IX. 

(c)  Per  Willcs,  J.,  14  C.  B,  N.  S. 
257. 
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negotiable  instruments.  Here  we  shall  content  ourselves 
with  briefly  pointing  out  how  at  the  present  day  a  seller 
of  goods  may  lose  his  right  of  stoppage  in  transitu  through 
the  bill  of  lading  coming  to  the  hands  of  a  sub-buyer  (d). 

As  a  general  rule,  when  the  buyer  of  goods  becomes  Transfer  o| 
insolvent,  the  unpaid  seller  who  has  parted  with  the  possession 
of  the  goods  may  stop  them  in  transitu :  he  may  resume 
possession  of  them  so  long  as  they  are  in  course  of  transit, 
and  retain  them  until  payment  of  the  price  {e) ;  and  this 
right  is  usually  not  affected  by  any  sub-sale  of  the  goods 
which  the  buyer  may  have  made  without  the  seller's  assent, 
bat  the  sub-sale,  even  if  for  cash  paid  down,  takes  effect 
subject  to  the  original  seller's  right  of  stoppage  (/).     If, 
however,  the  seller  has  indorsed  and  delivered  to  the  buyer 
the  bill  of  lading,  or  any  other  document  of  title  to  the 
goods,  and  the  buyer  has  indorsed  and  delivered  it  to  his 
sub-buyer,  then  the  sub-buyer,  provided  he  has  taken  the 
document  in  good  faith,  as  well  as  for  valuable  considera- 
tion (</),  is  entitled  to  the  goods,  free  from  any  right  in 
the  original  seller  to  stop  them,  and  thus  his  position  is 
better  than   that  of    the  original    buyer  {h).      Moreover, 
although  the  property  in  the  goods  does  not  pass  to  a  buyer 
who,  having  received  the  bill  of  lading  together  with  the 
seller's  draft  upon  him  for  the  price  of  the  goods,  wrongfully 
retains  the  bill  of  lading  without  honouring  the  draft  (i) : 
yet,  the  seller's  right  of  stoppage  may  now  be  defeated  by 
such  buyer  wrongfully  transferring  the  bill  of  lading  to  his 
sub-buyer ;  for  the  sub-buyer  acquires  a  good  title  to  the 
goods  by  taking  the  bill  of  lading  in  good  faith  and  without 

(rf)  As  to  the  law  relatlDg  to  the  {/)  Id.  s.  47  ;  see  Kemp  v.  Folk, 

pMNiig  of  the  property  in  the  goods  7  App.  Cas.  578,  582. 

by  the  indorsement  and  delivery  of  (gr)  See  Leaak  v.  ScoU,  2  Q.  B.  D. 

the  bill    of    lading,  see    Setcell    r.  876. 

Bnrdiek,   10  App.  Cas.  74  ;  Bristol  (A)  56  &  57  Vict.  c.  71,  s.  47. 

ArMt  V.  Afid/.  K.  Co.,  [1891]  2  Q.  B.  {i)    Id.    s.    19   (3);    Shq)?ierd    v, 

658:  61  L.  J.  Q.  B.  115.  Ilarrismi,  L.  R.  5  H.  L.  116,  138. 

(«)  56  &  57  Vict.  e.  71,  s.  44. 

L.M.  23 
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in.  **1  ::itr  T-:n.r&.  -riiLti  insftcixiHi  >>  r:  in  the  hinds 
zi-  T   T       ai"  ?  ins-  J&  31  uK'T'tiCice  wish  the  mAxm 

j^-^7  zrren  one  instenee 

^v3Agre  as.  ik»r  or  execator 

-—  zit-r  "^F^'^i-i  "mil  ■fit*  zfiiTLr  ^:  pnciarsj  &jswnst  wfakh  the 

"T-  ^m--  .1^7^  .^^sn^rk  laas.  AJiizcct:  fc-cmeriT  jit  Uw  thtfe 
"T.ai^  L  lLtCiu'Clil  'it^np^tar  zia  "snz:si5ei  of  a  cliose  in  MtioD 
iTLii  :Int  T-uiirasr  :c  iie  rfcii  *»:  soe  for  ihe  same,  the 
jiin*  ra^>^  :f  in^  haCHiir^ikir.  bis  largely  ceased  since  the 
TiiLii'anr*  JL'^L  Ir"]-  w*riinrrj  an  ahsolate  assignment,  br 
-rrr.T.-z.  xhiht  t2i»r  ?r;w>:  :f  ice  *s&£;ziicr,  of  any  debt,  orothff 
'jr::\l  liiiis*  zz.  u^tr^ifi^  ^li  wtieh  express  notice  in  writing  has 
'■.•=tr!i  juTrfi  X  :±e  iecCirr.  mLsSee.  or  other  person  from  whom 
'jL'r  jLJ-i,3i':r  winl"!  havv  been  entitled  to  reeeive  or  claim 
r-:.*i.  iric  :>r  ;b:Ge  in  aed<>n.  is  effectnal  in  law  (sabject  to  all 
^.::::>s?  oiiiiltd  to  priority  orer  the  right  of  the  assignee) 

Rtdger  r.  Ccwplcir  tCEmintpU,  L  K 
2  P.  C.  393,  405 ;  Z>idbo»  t.  &'fru«i 
Fii/«  J2L  Co.,  L.  R.  4  Q.  B.  44, 48, 
If  a  man  gives  a  licence  «nd  then 
parts  with  the  property  orer  wbiA 
the  privilege  is  to  be  exercised,  the 
licence  is  gone  ;  Colman  v.  /<m^i  ^ 
H.  k  N.  87,  40. 

(n)  D.  60,  17,  177,  pr.  For  ia- 
stance,  fee-simple  estates  are  subjfi^ 
in  the  hands  of  the  heir  or  deTiiee, 
to  debts  of  all  kinds  contracted  br 
the  deceased. 


y   I :.  a.  2^   ±  :  '.'IAa  r.  P»xt€tfs 
t..^   ;:•»]  1   Q.    B.  *43:  <d  L.  J. 

*l,  h.  515. 

')t,  P>rCo:iina,L.J.,flH$r|lQ.B. 
<5^J.  .^<*ie  Ourmry  v.  Bekrend^  3  E.  & 
B,  «33,  634  ;  <;/ya  t.  JBl  dfr  IT.  /n/fMi 
/A>dt«  CVa,  7  A  pp.  Can.  591. 

(f;  See  H'hiU  v.  C'rwp,  10  Exch. 
312;  Anr/outvlland  Gcvrmmenl  v, 
.Vrr^.  //.  6V.,  13  App.  Cas.  199. 

(m)  As  to  this  rule,  see  ^f angles  v. 
7//ay/«,  H  H.  L.  Cas.  702,  cited  Higga 
V.  A$$am  Tea  Co.,  L.  K.  4  Ex.  896 ; 
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to  paBs  and  transfer  the  legal  right  to  Buch  debt  or  chose  in 
action,  and  all  legal  and  other  remedies  for  the  same  (o). 

Without  attempting  to  enumerate  the  various  rights  which 
are  assignable,  either  by  the  express  act  of  the  party,  or  by 
the  operation  of  law,  we  may  observe,  generally,  that  the 
maxim,  asgitjnatHs  iilttiir  jurr,  auctorU,  is  subject  to  many 
Testrictions  (;))  besides  those  to  which  we  have  alluded. 
For  instance,  at  common  law,  the  assignee  of  the  reversion 
upon  a  lease  of  lands  could  not,  according  to  the  better 
opinion,  sue  upon  the  covenants  contained  in  the  lease  (q) ; 
and,  though  the  law  has  been  altered  in  his  favour  by  the 
n  Hen.  8,  c.  84,  s.  1,  and  the  44  &  45  Vict.  c.  41,  e.  10,  yet 
tbose  statutes  enable  him  to  sue  only  upon  such  covenants 
as  touch  and  concern  the  thing  demised,  or  have  reference 
to  the  subject-matter  of  the  lease,  and  not  upon  merely 
collateral  covenants  (r).  Again,  notwithstanding  that  the 
property  of  a  bankrupt  which  vests  in  his  trustee  includes 
"things  in  action"  and  "every  description  of  property" (a), 
yet  rights  of  action  in  respect  of  torts,  or  even  breaches  of 
coutract,  resulting  immediately  in  injuries  wholly  to  the 
person  or  feelings  of  the  bankrupt,  do  not  pass  to  the 
traat«e,  although  the  bankrupt's  estate  may  have  been 
consequentially  damaged  thereby  (t).  And,  as  we  shall  here- 
after see  (it),  the  rule  that  a  vested  right  of  action  is  by  death 
transferred  to  the  personal  representatives  of  the  deceased  is 
subject  to  important  exceptions. 

The  case  of  a  pawn  or  pledge  of  a  chattel  should  perhaps 
also  be  referred  to  in  connection  with  the  principle,  amfinatim 
utiturjure  auctoris,  for  here  the  pawnor  retains  a  property 

(«)  S,  25,  Hnb-i.  8,  pp.  62  d  acq. 

\  p)  See  Saiidrry  v.  Mkhell,  3  B.  4  («)  48  k  47  Vict.  c.  42,  as.  54,  168. 

S.  405  ;   Ftmiiff  ».  Hugha,  4  H.  k  N.  {()  heckham.  v.  Drake,  2  H.  L.  Caa. 

76;  M'KHxe  v.   Joijimii,   6  C.    B.       579  ;  F^ogera  v.  Spena:,  12  CI.  k  F. 
K.  S.  218.  700.     See  Willmnis,  Bankcy.,  7th  e,l. 

(.1)    1    Wros.   Saiind.   (eJ.   1871),       liOO. 
p.  S99,  a.  (b) :  p.  300,  n.  (10).      .  („)  Sea  tlie  imxha,  Mh  }^»oniU!» 

(r)  See  H/KHcrTS  c^m,  nii.l  tlie  MOritur  cum  persona,  jiosl.  Chap.  IX. 
nol«,    1   Sniicli,   L.  C,   lOih    td.. 
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lilt*  -Uiicuti.  iiaiiiir^  CT  ifce  right  vested  in  the  pawnee; 
k  ^&ai  :c  lie  >:h:u;«rl  t  j  the  pawnor  woold,  therefore, 
^-SrT  X'  -zia  '}STj&:  ihat  •4::^liDed  right  only  which  the 
i«il>rr  'i:m?<e-lt  >:is«?iefigei  ^-' .  To  consdtnte  a  valid  pledge, 
i:*-r-  3ns5L  iTMr'-wr.  c«  a  deliTefr  of  the  chattel,  either 
ic^uu  :r  ^jciscncc^'n^.  v  ;he  pawnee  (jf>,  and  if  the  pawnee 
'■:kj*2>  ^wT-ii  tile  T^rtsHKi^'C  o£  the  cfaaltd  he  may  lose  the 
vctd:     c  iisj  itec^izirr.  and  will  do  so  if  such  parting  is 

-^.ct*n.  ritt  ▼••fil-iz^i:Tra  disdnetion  between  abidute  and 
«■-  'i4i  ^r.'TOrrr  3i*j  c«  adverted  to  generally,  as  showing 
a«  T  mil  mi^r  wt&ftfi  cir^miDstancee  the  maxim,  that  an 
jEs:?w*:ii:e  iuixi:«h&>  «c  the  rl^ts  d  his  grantor,  mast,  in 
A  ik*-^  ruiiss^  :c  ^^siKw  W  andefstood.  Alwolfite  property, 
i*.-.-  rf:.T2r  a:  L*wr«HL*e»  J^  is.  where  one,  haring  the 
7*  Ts?c^^«K^i:ii  :£  ^i:;^;:5KH:5^  Lis  aLso  the  exdosiTe  right  to  enjoy 
i>:m*  '▼'I  »:i  rt^ii*  «a:i  ocIt  be  defeated  by  some  act  of 
iii  ;t'j.  ^  i#.-«i4j  prrcvrsx.  en  the  other  hand,  is,  where 
jtf  ii  vii:  ^UiS  t^e  ^ct^6esk^£•.^c  holds  them  sabject  to  the  claims 
:c  :c:t:c  rer>;ccs  t  .  Av-vi^rdin*:.  therefore,  as  the  property 
i:  ilie  cTLizvc  w-is  ac«scl:i;e  or  snbject  to  a  special  lien,  so 
M'li  :e  :l'^j^:  sr»z,>&rrvd  ^?  ht  assignee :  qni  iaJHsdofnimnnrf 
A*  ■•^i-*  *ri. '.'•""  •  '#r'  -  "»*  »*i  .iV'Vf  •  and  the  same  principle 
iy.y  ^tfs  Trii-erv  a  <cc«sec:>pn5  transfer  of  the  property'  is  made 
iy  >cx*I:  Av>:^r^e   '  . 

We  >I  i'l  Tv  w  frv>ee«cd  to  consider  a  few  other  kindred 

?-r.i    t  T.  .V.*.-  :4  3t*W\  \.  if/.V,  1  Atk.  164:  X  H".  B«»l 

45:.  :.^fu  X   A  -i-i  '.'.vm.^  11  Ex.-i.  T.  /v*^'/>-.  [1S95]  A.  i.\  56:  64  UJ- 

*j3.     A*  r/    :i»f    trrw  ii::ir*  of  i  P.  C-  27. 

p:^:>p.  *«  wr^  IV-^e^.  R.  • -ft '*'^,*.-ii  .t     W>«  T.  For.  7  T.  K.  39S: « 

T.  i.-^  \  «  Fa  .a-  ;^44.     A5  lo  a«  R.   E.  472.     See  fer  Pollock.  C'R. 

R^:  ;f  :!:-  :  i-c^»e«  to  sell  :h*  pl-c^i^,  Lft-^ctksklrt  WtvppyH  C<k  v.  Fit:*^9^^ 

«r«  if'    .'"-?  T.  H  .>*-r,  I^  R.  $  Ex.  6  H.  Jb  X.  50«. 

2!!^:^.  A    As  to  a  sale  «>r  vrongfiil  cod* 

/    ^--  KrX  CJ.,  M^rrU  r.  I>  i.  r«r>ioQ  by  bailee  for  hire,  see  Ccffjp^ 

11  C.  B  X.  S.  7*4.  1.  inro'^'ttu  l  C.  R  672 :  ^l^w'v. 

;    J^'*.--^:*  T.  R\  -rVr,  L.  R.  2  tranirl/,   2    Exch.    479 ;    Fnn  v. 

C.  P.  51  :  S6  U  J.  C*.  P.  57  :   To*- 1  ^«*/.V,^t»w,  7  Exch.  152  ;  ^/wdtwflH  v. 

T.  Z.1.  .V.A  L.  R.  S  C.  P.  142  ;  J?-./  Jli'Ur,  12  C'  R  N.  S.  659,  676. 
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maxims,  which,  though,  perhaps,  of  minor  importance,  yet 
could  not  properly  be  omitted  in  even  the  most  ciuMory 
notice  of  the  law  relating  to  the  transfer  of  property. 


CriCtNtiUE    AUQUIS    QUID    CONCEDIT    CONCEDBBE    VIDETUR    ET 
ID    SINE  liVO  BeS   ipsa  ESSE   NOM    POTUIT.       (11  Itep.  52.) 

—  Wlioeirer  grants  a  thing  is  deemed  also  to  grant  that 
icUhont  H-hick  the  grant  itself  would  he  of  no  effect. 
"When  anything  is  granted,  all  the  means  to  attain  it,  Genartlnile. 
and  all  the  fruits  and  effects  of  it,  are  granted  also,  and 
shall  pass  inclusive,  together  with  the  thing,  by  the  grant  of 
the  thing  itself,  without  the  words  cnm  pertinentiis,  or  any 
such  like  words  "(c).  Therefore,  where  a  man,  having  a  ExamriM. 
close  surrounded  with  his  land,  grants  the  close,  the  grantee 
shall  have  a  way  over  the  land  as  incident  to  the  grant  ('0  ; 
and,  if  the  land  be  granted  with  a  reservation  of  the  close, 
the  grantor  shall  have  a  way  of  necessity  to  the  close  (d), 
notwithstanding  the  general  rule  that  a  grantor  shall  not 
derogate  from  his  grant  and  that  if  he  intend  to  reserve  any 
right  over  the  land  granted  he  must  reserve  it  expressly  (e). 
So,  if  a  man  lease  his  land  and  all  mines  therein,  when 
there  are  no  open  mines,  the  lessee  may  dig  for  the 
minerals  (/) ;  by  the  grant  of  the  fish  in  a  man's  pond  is 
granted  power  to  come  apon  the  banks  and  iish  for  them  (jf) ; 
and  where  minerals  are  granted,  the  presumption  is  that 
they  are  to  be  enjoyed,  and  that  a  power  to  get  them  is  also 
granted  as  a  necessary  incident  i,h).  On  the  same  principle 
if  trees  be  excepted  in  a  lease,  the  lessor  has  power,  ai 
incident  to  the  exception,  to  enter  the  land  demised  at  an] 
reasonable  times  to  fell  and  remove  the  trees  ;  and  the  lik( 


(c;  Shep.  Touch.  89. 

(/)  Su««ifc,-%  aw,  &  Kq..  1 

■2  a. 

(d)  1  Win».S«und.  323;  rinuiny- 

I;/)  Slirp.  Tou,:li.  SS. 

lonv.  Qallaml,  9  Eicli.  1. 

[hi  Sl'B      im;-      la.      Wi'IiM, 

.■j.lal. 

(c)  See     irhald-M    t.     BiinvKS, 

^■■Hrb'ilhnm  V.  Wn«„.,  8  H.  1 

1.  Ciu 

nCh.  U.  31,  19.  citedjwsi,  ii.  3«0. 

■m. 
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Enctious 
naoesMiy 
for  mining. 


Iftv  b:*Ji^  of  a  deniae  by  parol  ii*.  So  a  rector  may,  as 
ii^.iioLX  to  Lis  ri^t  to  tithes,  enter  a  cloGe  to  earn*  the 
tiibe»  awAT  1*t  the  usoal  road  i/. ) ;  and  a  tenant  at  will,  after 
n.iice  frim  bis  lai^ilccd  to  quit,  or  other  person  entitled  to 
eii-b-lcriDecisu  shall  hare  free  entry,  egress  and  regress,  to 
cut  acd  carry  avay  the  com  Ti, 

So,  it  has  been  ofasenred  that,  when  the  ase  of  a  ihingis 
granted,  ereiything  is  granted  whereby  the  grantee  may 
hare  and  enjoy  such  use ;  as,  if  a  man  give  me  a  licence  to 
lay  pipes  in  his  land  to  conTey  water  to  mine,  I  may  enter 
and  dig  his  land,  in  (xder  to  mend  the  pipes  (w).  And 
where  it  was  found  by  special  verdict  that  a  coal-shoot  and 
certain  pipes  were  necessary  for  the  convenience  and  bene- 
ficial use  and  oecupation  of  a  messuage,  and  it  was  held 
that  under  the  circumstances  they  passed  to  the  lessee  as 
part  of  the  messuage :  it  was  further  held,  in  accordance 
with  the  rule  under  consideration,  that  the  right  to  go  over 
the  soil  of  a  certain  passage,  in  order  to  use  the  coal-shoot, 
and  to  use  and  repair  the  pipes,  also  passed  to  the  lessee  as 
a  necessary  incident  to  the  demise,  although  not  mentioned 
in  the  lease  (n). 

Again,  where  a  deed  of  conveyance  of  land  excepted  and 
reserved  out  of  the  grant  all  coal-mines,  together  with  suffi- 
cient way-leave  and  stay-leave  to  and  from  the  mines,  and 
the  liberty  of  sinking  pits :  it  was  held  that,  as  a  right  to  sink 
pits  to  get  the  coals  was  reserved,  all  things  depending  on 
that  right  and  necessary  for  its  enjoyment  were  also 
reserved,  and  that  the  grantor  had,  as  incident  to  the  liberty 
to  sink  pits,  the  right  to  affix  to  the  land  all  machinery 
necessary  to  drain  the  mines,  and  draw  the  coals  from  the 


(i)  LiftrnTa  case,  11  Rep.  52  a ; 
He\ciU  V.  Isftam,  7  Exch.  77. 

{k)  See  Colfb  v.  Selhy,  2  N.  R.  466  ; 
Javiea  v.  Dodds,  2  Cr.  &  M.  266. 

(/)  Litt.  8.  68  ;  Co.  Litt.  56  a. 

(?»)  Per  Twj'bJou,  J.,  Pamfret  v. 
Rkroflf  1   Saund.  823  ;  Hodipmi  v. 


Field,  7  East,  622  ;  8  R.  K.  701 : 
Iflalesleij  v.  JfhiekUm,  1  Hare,  180  : 
Goodhnrt  r.  Hyeti,  26  Ch.  D.  \^% 
187 :  53  L.  J.  Ch.  219. 

(?i)  HbidicUfe  v.  Earl  of  KUnwl 
5  Bing.  N.  C.  1. 
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pitB :  and  also  that  a  pond  to  supply  the  engine,  and  an 
eogiiie-hoase,  were  necessary  accessories  to  the  engine,  and 
were  lawfully  made  (o). 

The  maxim  under  consideration  is  applicable  in  construing  sutntory 
Acts  of  Parliament.  Thus,  where  a  statute  empowered  one 
railway  company  to  carry  their  line  across  that  of  another 
by  a  bridge,  it  was  held  that  the  former  might  place 
temporary  scaffolding  on  the  land  of  the  latter,  if  that  were 
uecesBary  f or  constructing  the  bridge  (jO-  And,  generally 
where  an  express  statutory  right  is  given  to  make  and 
.maintain  a  thing  necessarily  requiring  support,  the  statute, 
in  the  absence  of  a  context  implying  the  contrary,  means 
tiiat  the  right  to  necessary  support  of  the  thing  constructed 
shall  accompany  the  right  to  make  and  maintain  it  (q). 

On  the  same  principle,  the  power  of  making  bye-laws  is  Po^or  of 
incident  to  a  corporation ;  for  when  the  Crown  creates  a  to  make 
corporation,  it  grants  to  it,  by  implication,  all  powers  "yoaws, 
necessary  for  carrying  out  the  objects  for  which  it  is  created, 
and  securing  a  perpetuity  of  succession  ;  and  a  discretionary 
power  to  make  minor  regulations,  usually  called  bye-laws, 
in  order  to  effect  the  objects  of  the  charter,  is  necessary ; 
and  the  reasonable  exercise  of  this  power  ie,  therefore, 
impliedly  conferred  by  the  very  act  of  incorporation  (r). 
On  the  same  principle  also  seems  to  rest  the  doctrine  that  a 
graut  from  the  Crown  to  the  men  of  a  particular  parish  for 
a  specific  purpose  has  the  effect  of  incorporating  them  so  as 
to  carry  that  purpose  into  effect  (s) ;  and  the  rule  that  a 
corporation  formed  for  trading  purposes  has  an  implied 
power  to  contract  by  parol  for  purposes  necessary  for 
carrying  on  its  trade  (()■ 

Our  maxim,  however,  must  be  understood  as  applying 

(o)  Uaiul  V.  Kingncolf,  8  M.  &  W.  (r)  fti-  I'arUe,  J.,  R.  v.  Wcattcood, 

\U.  7  King.  20 ;  33  R.  It.  21. 

(p)  ClartHti;  11.  Co.  v.  O.  A".  R.  Co.,  (>)  See  Ld.  Jiivtr,  v.  A,iam».  3  Ex. 

13  M.  k  W,  70B,  721.  D.  866. 

(j)  L.  d:  X   If.  B.  Co.  V.  Evan),  (i)  S.  of  Irclaiid  CollUry  Co.  v. 

[1883]  1  Ch.  IB,  28 :  62  L.  J.  Ch.  1.  ll^aitdU.  L.  E.  *  C.  P.  617. 
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only  to  such  things  as  are  incident  to  the  grant  and  directly 
necessary  to  the  enjoyment  of  the  thing  granted.    Thus,  if 
a  man  grant  the  fish  in  his  pond,  the  grantee  may  not  cut 
the  banks  to  lay  the  ponds  dry,  for  he  can  take  the  fish  by 
nets  or  other  engines  (i/).    If  a  man  let  a  house,  reserving 
a  way  through  it  to  a  back-house,  he  may  not  use  the  ^"ay 
but  upon  request  and  at  seasonable  times  (j*).    A  way  of 
necessity  is  also  limited  by  the  necessity  which  created  it, 
and,  when  such  necessity  ceases,  the  right  of  way  likewise 
ceases  ;  therefore,  if,  at  any  later  time,  the  party  formerly 
entitled  to  such  a  way  can,  by  passing  over  his  own  land, 
reach  the  place  to  which  it  led  by  as  direct  a  course  as 
that    of    the   old    way,   the   way  ceases    to    exist  as  of 
necessity  (y).     Moreover,  it  seems  that  a  way  of  necessity  is 
not  a  way  for  aU  purposes,  but  only  for  that  of  enjoying  the 
place  in  its  original  condition  (z). 
JFhecldon  v  We  may  conclude  this  part  of  our  subject  by  citing  the 

following  observations  from  the  judgment  of  Thesiger,  L.J., 
in  an  imix)rtant  case  upon  the  relative  rights  of  the  parties 
to  the  grant  of  part  of  a  tenement : — "  I  think  that  two 
propositions  may  be  stated  as  what  I  may  call  the  general 
rules  governing  cases  of  this  kind.  The  first  is  that  on  the 
grant  by  the  owner  of  a  tenement  of  part  of  that  tenement 
as  it  is  then  used  and  enjoyed,  there  will  pass  to  the  grantee 
all  those  continuous  and  apparent  easements  (by  which,  of 
course,  I  mean  quasi  easements),  or,  in  other  words,  all 
those  easements  which  are  necessary  to  the  reasonable 
enjoyment  of  the  property  granted,  and  which  have  been 
and  are  at  the  time  of  the  grant  used  by  the  owner  of  the 
entirety  for  the  benefit  of  the  part  granted.  The  second 
proposition  is  that,  if  the  gi'antor  intend  to  reserve  any 
right  over  the  tenement  granted,  it  is  his  duty  to  reserve  it 

(«)  Perk.,    GraiitB,   «.    110;  Hob.  27  R.  R.  6i9  ;  aee I'eanaii  v.  Spencer, 

234  ;  Plowd.    16  a  ;  ;«r  Parke,   B.,  1  B.  &  S.  571,  584 :  3  Id.  762. 

6  U.  &  W.  189.  {z)  Ijmxdmi  Corporaliwt  v.  ^ggi, 

{x)  Tatnlifi  v.  Fuller,  1  Veiitr.  48.  13  Hi.  D.  798. 

(y)  Holmes  v.  Gaining,  2  Bing.  76  ; 
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expressly  in  the  grant.  Those  are  the  general  rules  govern- 
ing cases  of  this  kind,  but  the  second  rule  is  subject  to 
certain  exceptions.  One  of  these  exceptions  is  the  well- 
known  exception  which  attaches  to  cases  of  what  are  called 
ways  of  necessity.  .  .  .  Both  of  the  general  rules  I  have 
mentioned  are  founded  upon  a  maxim  which  is  as  well 
established  by  authority  as  it  is  consonant  to  reason  and 
common  sense,  viz.,  that  a  grantor  shall  not  derogate  from 
his  grant "  (a). 

Upon  a  principle  similar  to  that  which  has  been  thus  Authority 
briefly  considered,  it  is  a  rule  that,  when  the  law  commands  law. 
a  thing  to  be  done,  it  authorises  the  performance  of  what- 
ever may  be  necessary  for  executing  its  command :  qtiando 
aHqnid  mandatur,  maudatur  et  omne  per  quod  pei'veHituv  ad 
illfid{h).  Thus  when  a  statute  gives  a  justice  of  the  peace 
jurisdiction  over  an  offence,  it  impliedly  gives  him  power 
to  apprehend  any  person  charged  with  sucl^.u|fence(r). 
So,  constables,  whose  duty  it  is  to  see  the  peace  Kept,  may, 
when  necessary,  command  the  assistance  of  others  (^0-  I^ 
like  manner,  the  sheriff  is  authorised  to  take  the  jMtise 
comitatuSf  or  power  of  the  county,  to  help  him  in  executing 
a  writ  of  execution,  and  every  one  is  bound  to  assist  him 
when  required  so  to  do  (c)  ;  and,  by  analogy,  the  persons 


(a)  Wheeldon  v.  Burrows^  12  Ch. 
D.  31,  49:  48  L.  J.  Ch.  853.  See 
liua»tn  V.  WatU,  10  App.  Cas.  590  ; 
Brown  v.  Alabaster,  37  Ch.  D.  490, 
504  ;  BinninyJuim  Banking  Co,  v. 
Boss,  38  Id.  295  ;  Grostxnior  IJotel 
Co,  V.  BuiaUlon,  [1894]  2  Q.  B.  836  : 
63  L.  J.  Q.  B.  661.  As  to  what 
easements  ]ias8  by  a  conveyance  of 
land  made  since  1881,  see  44  k  45 
Vict.  c.  41,  8.  6. 

{b)  5  Kep.  116.  Uitiiu  thid  maxim 
tdsts  the  authority  of  tlie  master  of  a 
ship  to  bind  the  owner  for  all  that  is 
necessary  for  the  purpose  of  conduct- 
ing tlie  navigation  of  the  shij*  to  a 
favourable  teimination  ;  per  Parke, 


B.,  6  Exch.  889  ;  per  lA.  Blackburn, 
10  App.  Cas.  116 ;  and  the  mnxim 
a]>plies  to  the  authority  of  agents 
generally  ;  sec  per  lA.  Blackburn, 
9  App.  Cas.  546  :  it  being  a  general 
rule  that  "there  is  an  im])lied 
authority  to  do  all  those  things  that 
are  necessary  for  the  protection  of  the 
property  entrusted  to  a  person,  or 
for  fulfilling  the  duty  wliich  a  person 
has  to  perform  ;  "  per  Blackburn,  J., 
L.  R.  6  Q.  B.  69  ;  jM^r  Lopes,  Ii.J., 
[1891]  1  Q.  B.  522. 

(c)  Bane  v,  Methuen,  2  Bing.  63  ;  27 
R.  1{.  546.  Seeii.  v.  Bcnn,  6T.  R.  198. 

{U)  Noy,  Max.,  9th  ed.,  p.  55. 

(c)  Fofjamb's   cnsCf   5   Rep.    116; 
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named  in  a  writ  of  rebellion,  and  charged  with  the 
execution  of  it,  have  a  right,  at  their  discretion,  to  require 
the  assistance  of  any  of  the  liege  subjects  of  the  Grown  to 
aid  in  the  execution  of  the  writ  (/). 

The  foregoing  are  simple  illustrations  of  the  last- 
mentioned  maxim,  or  of  the  synonymous  expression, 
quando  lex  aliqvid  alien i  concedit,  conceditnr  et  id  sine  quo 
res  ipsa  esse  non  potest  (g)^  the  full  import  of  which  has 
been  thus  elaborately  set  forth  Qi) : — "  Whenever  anything 
is  authorised,  and  especially  if,  as  matter  of  duty,  required 
to  be  done  by  law,  and  it  is  found  impossible  to  do  that 
thing  unless  something  else  not  authorised  in  express 
terms  be  also  done,  then  that  something  else  will  be 
supplied  by  necessary  intendment.  But  if,  when  the 
maxim  comes  to  be  applied  adversely  to  the  liberties  or 
interests  of  others,  it  be  found  that  no  such  impossibility 
exists, — that  the  power  may  be  legally  exercised  without 
the  doing  that  something  else,  or,  even  going  a  step 
farther,  that  it  is  only  in  some  pai*ticular  instances,  as 
opposed  to  its  general  operation,  that  the  law  fails  in  its 
intention  unless  the  enforcing  power  be  supplied, — then  in 
any  such  case  the  soundest  rules  of  construction  point  to  the 
exclusion  of  the  maxim,  and  regard  the  absence  of  the  power 
which  it  would  supply  by  implication  as  a  ra«fMomi««»«/* 

The  mode  of  applying  the  maxim  just  cited  may  be 
thus  exemplified.  The  Lower  House  of  Assembly  of 
Dominica  being  a  legislative  assembly  constituted  under 
royal  proclamation,  with  a  view  to  the  making  of 
laws  for  the  peace,  welfare,  and  good  government  of  the 
inhabitants  of  the  colony  (i) :  the  question  arose  (A), 
whether    the    Assembly    had    the    right     to    punish  its 

cited  4  Bing.  N.  C.  583  ;  Nov,  Max.,  {h)  FeiUati  v.  HampUm,  11  Moo. 

9th  ed.,  p.  65  ;  Judgiu.,   Howden  v.  P.  C.  860. 

StandUth,  6  C.  B.  521.  (i)  Clark,  Col.  L.  184. 

(/)  Millei'  V.  Kmx,  4  Bing.  N.  C.  (A)  Doyh  v.  Falwiur,  L.  R.  1  P.  C. 

574.  328. 

ig)  12  Rep.  181. 
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members  by  committal  to  gaol,  when  guilty  of  con- 
tempt of  the  House,  or  of  obstructing  its  business,  in 
its  presence  and  during  its  sittings.  In  deciding  this 
question  adversely  to  the  asserted  right,  the  Judicial 
Committee  of  the  Privy  Council  observed  in  substance  as 
follows : — It  must  be  conceded  that  as  the  common  law 
sanctions  the  exercise  of  the  prerogative  by  which  the 
AsBembly  was  created,  the  principle  of  the  common  law, 
embodied  in  the  maum,  qiiando  lex  aliquul  loncedit 
cmeedere  liiletnr  et  illitd  sine  quo  res  ipsa  esse  iwn  potest, 
applies  to  the  body  so  created.  The  question,  therefore, 
is,  whether  the  power  to  punish  for  contempts  committed 
in  its  presence  is  necessary  to  the  existence  of  such  a  body 
and  the  proper  exercise  of  the  functions  which  it  is  intended 
to  execute.  It  is  necessary  to  distinguish  between  a  power 
to  commit  for  a  contempt,  which  is  a  judicial  power,  and 
a  power  to  remove  an  obstruction  offered  to  the  deliberations 
of  a  legislative  body  during  its  sitting,  which  last  power 
is  necessary  for  self-preservation.  If  a  member  of  a 
Colonial  Assembly  is  guilty  of  disorderly  conduct  of  the 
House  whilst  sitting,  be  may  he  removed,  or  excluded  for 
a  time,  or  even  expelled ;  but  there  is  a  great  difference 
between  such  powers  and  the  judicial  power  of  iuflicting 
a  penal  sentence  for  the  offence.  The  right  to  remove  for 
self-security  is  one  thing,  the  right  to  iniiict  punishment 
is  another.  The  former  is  all  that  is  warranted  by  the 
maxim  above  cited,  but  the  latter  is  not  its  legitimate 
consequence.  To  establish  the  privilege  claimed,  it  must 
be  shown  to  be  essential  to  the  existence  of  the  Assembly — 
an  incident  sine  quo  rfs  ipsa  esse  non2>otest{t). 

On  the  other  hand,  quamlo  aliquid  jiroliibetm;  prohibeUir 
ft  ointic  per  quod  devenitur  ad  illtul  {m)  :  "Whatever  is 
prohibited  by  law  to  be  done  directly  cannot  legally  be 
effected  hy  an  indirect  and  circuitous  contrivance "(») : 

[/)  L.  K.  I  r.  C.  338,    S«-  fioi*ni  (m)  2  lust,  48. 

T.  Taglor,  11  A|.p.  Cbs.  197.  (ii)    iW   Tilidfll,    C.J.,    Boolk     v. 
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and  a  transaction  will  not  be  upheld  which  is  "  a  mere 
device  for  carrying  into  effect   that  which  the  legislature 
has  said  shall  not  be  done"  (o).    Wherever  Courts  of  law 
see  attempts  made  to  conceal  illegal  or  void  transactions  by 
fictitious  documents,  they  "  brush  away  the  cobweb  varnish, 
and  show  the  transactions  in  their  true  light  "(j)).    For 
instance,  when  the  question  is  whether  the  Bills  of  Sale 
Acts  apply,  the  Courts  disregard  the  form  of  the  documents, 
and  look  to  the  true  nature  of  the  transaction  and  the  real 
intention  of  the  parties  (^);   and  the  same  rule  obtains, 
where  the  question  is  whether  the  Gaming  Act  applies  (r). 
Again,  as  an  example  of  the  maxim,  that  what  **  cannot  be 
done  2^<'^'  directum  shall  not  be  done  per  obliqiinm  "  («),  it 
may  be  mentioned  that  a  tenant  who  has  covenanted  not 
to  transfer  his  lease,  commits  a  fraud  upon  his  landlord, 
and   breaks    his   covenant,    if   an    alienation   be  effected 
by  his  collusion  under  colour  of  a   seizure  of  the  term 
in   execution  (0*      Of   fraud   itself   it  has  been  said  that 
it   is    '*  infinite    in   variety ;    sometimes   it    is    audacioos 
and   unblushing;    sometimes    it   pays    a  sort  of  homage 
to  virtue,  and  then  it  is  modest  and  retiring;    it   would 
be  honesty  itself  if  it  could   only   aff^ord   it.      But  fraud 
is   fraud    all    the    same;   and    it   is   the    fraud,    not  the 
manner  of    it,   which    calls  for  the   interposition  of  the 
Courts  "  (u). 
"Evasion"  With  regard  to  the  argument  that  a  transaction  is  an 

**  evasion  "  of  a  prohibitory  Act,  it  must  be  observed  that 
the  real  question  always  is  whether  the  transaction  is  or  is 
not  within  the  Act,  although  it  does  not  follow  that  it  is  not 

BaiiJ:  of  England f    7  CI.  &  F.  509,  (r)  Universal  Slock    Exchange  v. 

538.  atrachan,  [1896]  A.  C.  166,  173:  65 

(o)  Per    Martin,    B.,    Moiris    v.  L.  J.  Q.  13.  428. 

Blackman,  2  H.  &  C.  912,  918.  («)  Co.  Litt,  223  K 

{p)  Per  Wilmot,  C.J.,  CoUhis  v.  (0  Docy,  Carter,  8  T.  K.  800 :  4 

BlanUiii,  2  Wils.  341,  .S49.  R.  R.  686. 

(V)  Re  Watsm.,  25  Q.  13.  D.  27;  («)  Per  Ld.  Macnaghten,  Hedda- 

MadeUv.  Thomas,  [W^\]\il.U,1^0:  nxty  v.  BanJwm,  [1896]  A.  C.  199, 

60  L.  J.  Q.  IJ.  227.  221  :  65  L.  .J.  Q.  B.  881. 


of  Act. 


THE  TRANSFER  OF  PROPERTY. 


865 


within  it,  because  the  very  words  of  the  Act  have  not  been 
violated  [x).  For  clauses  in  statutes  avoiding  transactions, 
when  the  meaning  is  open  to  question,  are  to  receive  a  wide 
or  a  limited  construction  according  as  the  one  or  the  other 
will  best  effectuate  the  purpose  of  the  statute  (y) ;  and  statutes 
made  against  fraud  may  be  liberally  expounded  to  suppress 
the  fraud  (z).  Nevertheless,  what  the  legislature  intended 
not  to  be  done  can  be  legitimately  ascertained  only  from  what 
it  has  enacted,  either  in  express  words  or  by  reasonable  and 
necessary  implication  (a). 


ACCESSORIUM     NON     DUCIT     BED     SEQUITUR     SUUM    PrINOIPALE. 

(Co.  Litt,  152  rt.) — The  incident  shall  pass  by  the  grant 
of  the  imncipal,  hut  not  the  principal  by  the  yrant  of 
the  incident  (/>). 
Upon    the   maxim,    res   accessoria   seipiitur   rem    princi-  Rule  derived 
jwilem  {(•),  depended  the  doctrine  of  accessio  (ct)  in  the  Eoman  j^^. 
law,  accessio  being  that  mode  of  acquiring  property  whereby 
the  owner  of  the  principal  thing  became,  ij>«o  jure,  owner 
also  of  all  that  belonged  to  the  principal  as  accessory  to  it. 
Two  extensive  classes  of  cases  accordingly  fell  within  the 


(ar)  See  /Vr  Ld.  Cmn worth, 
MdwnrdsY.  Hall,  6  D.  M.  k  0.  74,  89. 

(y)  Re  Burden,  20  Q.  B.  D.  310, 
314. 

(:)  Twyne's  ease,  3  Rep.  82  a. 

(a)  PerLd.Watson,[1897]  A.C.38. 

{h)  Co.  Litt.  152  a,  161  b  ;  per 
Vanghaiif  B.,  Harding  v.  Poffock,  6 
BiDg.  63  ;  32  R.  R.  47. 

{c)  **A  principal  thing  (re»  yriii' 
eipalis)  \s  a  thing  which  can  subsist 
hy  itself,  and  does  not  exist  for  the 
sake  of  any  other  thing.  All  that 
belongs  to  a  principal  thing,  or  is  in 
^nnection  with  it,  is  called  an  acces- 
sory thing  (r«  acceMona)."  Mackeld. 
Civ.   Law,    155.     See    Ashworlh  v. 


Hej/worth,  L.  R.  4  Q.  B.  316,  319. 

{d)  **  Accessio  is  the  general  name 
given"  in  the  Roman  Law  **  to  every 
accessory  thing,  whether  corporeal  or 
incorporeal,  that  has  been  added  to  a 
principal  thing  fiom  without,  and 
has  been  connected  with  it,  whether 
by  the  powers  of  nature  or  by  the 
will  of  man,  so  that  in  virtue  of 
this  connection  it  is  regarded  as  part 
and  paitiel  of  the  thing.  -The  appur- 
tenances to  a  thing  are  to  be  noticed 
as  a  peculiar  kind  of  accession  ;  they 
are  things  connected  with  another 
thing,  with  the  view  of  serving  for  its 
perpetual  use."  Mackeld.  Rom.  Law^ 
155,  156. 


I 
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operation  of  the  doctrine :  1,  that  in  which  the  owner  of  a 
thing  acquired  a  right  of  property  in  its  organic  products,  as  in 
the  young  of  animals,  the  fruit  of  trees,  the  alluvion  or  deposit 
on  land,  and  in  some  other  kinds  of  property  originating 
under  analogous  circumstances :  2,  that  in  which  one  thing 
became  so  closely  connected  with  and  attached  to  another 
that  their  separation  could  not  be  effected  at  all,  or  at  least 
not  without  injury  to  one  or  other  of  them ;  for  in  sach 
cases  the  owner  of  the  principal  thing  was  held  to  acquire 
also  the  accessory  cormected  therewith  (e). 

The  maxim,  accessorimn  non  ditcit  sed  sequitur  snum  prind- 
}7(de,  is,  then,  derived  from  the  Boman  law,  and  signifies 
that  the  accessory  right  follows  the  principal  (/) ;  it  may  be 
illustrated  by  the  remarks  appended  to  the  rule  immediately 
preceding  (ff),  as  also  by  the  following  examples. 

An  easement  to  take  water  from  a  river  to  fill  a  canal 
ceases  when  the  canal  no  longer  exists  (/<)•  The  owner  of 
land  has,  immafacie^  a  right  to  the  title-deeds,  as  something 
annexed  to  his  estate  therein,  and  it  is  accordingly  laid 
down  that,  if  a  man  seised  in  fee  conveys  land  to  another 
and  his  heirs,  without  warranty,  all  the  title-deeds  belong  to 
the  purchaser,  as  incident  to  the  land  (?),  though  not  granted 
by  express  words  (A).  In  like  manner,  heir-looms  are  such 
goods  and  chattels  as  go  by  special  custom  to  the  heir 
along  with  the  inheritance,  and  not  to  the  executor  of  the 
last  owner  of  the  estate;  they  are  due  to  the  heir  by 
custom,  and  not  by  the  common  law,  and  he  shall  accord- 
ingly have  an  action  for  them.  There  are  also  some  other 
things  in  the  nature  of  heirlooms  which  likewise  descend 


(e)  See  Mackeld.  Civ.  Law,  279, 
"281  ;  I.  2,  1,  i>«  Herum  Divi^ione; 
Krissou.  ad  verb.  **  Aecessoriuvi,'* 

(/)  Bell,  Diet,  and  Dig.  of  Scotch 
Law,  p.  7.  See  also  Co.  Litt  389  a. 

{g)  See  also  Chanel  v.  Jlobothanit 
Yelv.  68 ;  Wood  v.  Bell,  5  K  &  B. 
772. 

(h)  Xatioiuil  Gtiaranteed  Manure 


Co,,  V.  Ihtmid,  i  H.  &  N.  8. 

(t)  See  per  Tindal,  C.J.,  TVimw- 
wood  V.  PaUiaon^  3  C.  B.  248  ;  and 
Id.,  n.  (b). 

{k)  Ld.  Buekfturst's  case,  1  Bep. 
1 ;  Ooode  v.  Burton,  1  Exch.  189, 
193  ei,  acq,  ;  AUicood  v.  Heyiooody 
82  L.  J.,  Ex.  153. 
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with  the  pftrticnlar  title   or  dignity  to  which  they  are 
appurtenant  (/)■ 

Again,  rent  is  incidenttotbe  reveision,  and,  therefore,  by 
a  general  grant  of  the  revei-eion,  the  rent  will  pass  ;  though, 
by  the  grant  of  the  rent  generally,  the  reversion  will  not 
pass,  for  acreawritiin  mm  diicit  sed  geqiiitur  siiniii  pnnclpale: 
however,  by  the  introduction  of  special  words,  the  reversion 
may  be  granted  away,  and  the  rent  reserved  (m).  So,  an 
advovson  appendant  to  a  manor  is  bo  intimately  connected  Advonson 
with  it,  as  to  pass  by  the  grant  of  the  manor  cumjii'rUnentiis, 
without  being  expressly  referred  to ;  and,  therefore,  if  a  tenant 
in  tail  of  a  manor  with  an  advowBon  appendant  suffered  a 
recovery,  it  was  not  necessary  for  him  to  express  bia  intention 
to  include  the  advowBon  in  the  recovery ;  for  any  dealing 
with  the  manor,  which  is  the  principal,  operates  on  the 
advowson,  which  is  the  accessory,  whether  expressly  named 
or  not.  It  is,  however,  to  be  observed  that,  although  the 
conveyance  of  the  manor  prima  farie  draws  after  it  the 
advowBOD  also,  yet  it  is  always  competent  for  the  owner  to 
eever  the  advowson  from  the  manor,  by  conveying  the 
advowson  away  from  the  manor,  or  by  conveying  the  manor 
without  the  advowson  {») ;  and  hence  there  is  a  marked 
distinction  between  the  preceding  cases  and  those  in  which 
the  incident  is  held  to  be  inseparably  connected  with  the 
principal,  so  that  it  cannot  be  severed  therefrom.  Thus,  it 
is  laid  down  that  estovers,  or  wood  granted  to  be  used  as 
fuel  in  a  particular  bouse,  shall  go  to  him  that  hath  the 
house  ;  and  that,  inasmuch  as  a  Court  baron  is  incident  to  a 
manor,  themanorcannotbegranted  and  the  Conrtreserved('j). 
In  some  cases,  also,  that  which  is  parcel  or  of  the  essence  f 
of  a  thing  passes  by  the  grant  of  the  thing  itself,  although  ' 
at  the  time  of  the  grant  it  were  actually  severed  from  it ;  by 

(OSeelCrabb,  KealProp.  11, 12.  10    M.     k    W.    64* ;    B«c.     Abr., 

(m)  2  Blue.  Comm.  176;  Litt.  a.  "Oraith"  (I.  i). 

229  ;  Co.  Litt.  143  a.  (o)  Finch,  Law,  15. 
(«)  Jiidgm.,    Jfoutey   v.   MoUau:, 
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the  grant,  therefore,  of  a  mill,  the  mill-stone  may  pass, 
although  temiK)rarily  severed  from  the  mill  (p). 

Again,  common  of  pasture  appendant  is  the  privilege 
belonging  to  the  owners  or  occupiers  of  arable  land  holdeu 
of  a  manor,  to  put  upon  the  wastes  of  the  manor  their 
cattle  or  sheep ;  it  is  appendant  to  the  particular  farm,  and 
passes  with  it,  as  incident  to  the  grant  (^).  But  divers 
things  which,  though  continually  enjoyed  with  other  things, 
are  only  appendant  thereto,  do  not  pass  by  a  grant  of  those 
things :  as,  if  a  man  has  a  warren  in  his  land,  and  grants 
or  demises  the  land,  by  this  the  warren  does  not  pass, 
unless,  indeed,  he  grant  or  demise  the  land  cum  peHinentiisy 
or  with  all  the  profits,  privileges,  &c.,  thereunto  belonging, 
in  which  case  the  warren  might,  perhaps,  pass  (r). 

In  Eivart  v.  Cochrane  («),  it  was  stated  to  be  the  law  of 
England  that  when  two  properties  are  possessed  by  the 
same  owner,  and  there  has  been  a  severance  made  of  one  part 
from  the  other,  anything  which  was  used  and  was  necessary 
for  the  comfortable  enjojanent  of  that  part  of  the  property 
which  is  granted,  shall  be  considered  to  follow  from  the 
grant  if  there  are  the  usual  words  in  the  conveyance. 

Another  well-known  application  of  the  maxim  under 
consideration  is  to  covenants  running  with  the  land,  which 
pass  therewith,  and  on  which  the  assignee  of  the  lessee,  or 
the  heir  or  devisee  of  the  covenantor,  is  in  many  cases 
liable,  according  to  the  kindred  maxim  of  law,  transit  terra 
cinn  (mere  (t) ;  a  maxim,  the  principle  of  which  holds  not 


ip)  Shep.  Touch.  90.  Si-e  fVyld 
V.  Pid'ford,  8  M.  &  W.  443.  As  to 
what  shall  be  deemed  to  pass  as 
appendant,  appnrtenant,  or  incident, 
see  Bac.  Abr.,  **Gf?wite"  (I.  4); 
Sviith  V.  Itidgeway,  4  H.  &  C.  87, 
577  ;  Langley  v.  Hammojid^  L.  R. 
3  Ex.  161  :  37  L.  J.  Ex.  118. 

( q)  Shep.  Touch.  89,  240  ;  Bac. 
Abr.,  **0rant8''  (I.  4)  ;  Co.  Litt., 
by  Thomas,  vol.  i,  p.  227. 


(r)  Shep.  Touch.  89;  1  Crabls 
Real  Prop.  488.  See  Panw/l  r. 
J/i//,  8  C.  B.  625  ;  Omkam  v. 
£traH,  1  H.  &  N.  650:  11  Exeh. 
820;  citeil  in  Jeffryes  v.  EvanSj  19 
C.  B.  N.  S.  266  ;  Earl  o/LaHsdaler. 
Bigg,  11  Exch.  654  :  1  H.  &  N. 
928. 

(»)  4  Macq.  122 ;  Francis  v. 
Hayicard,  20  Ch.  D.  773  :  22  Id.  177. 

(0  Co.  Litt.  231  a. 
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merely  with  reference  to  covenants,  bat  likewise  with 
reference  to  customs  annexed  to  land :  for  instance,  it  is 
laid  down  that  the  castom  of  gavelkind,  being  a  custom  by 
reason  of  the  land,  rmis  therewith,  and  is  not  affected  by  a 
fine  or  recovery  had  of  the  land ;  but  *'  otherwise  it  is  of 
lands  in  ancient  demesne  partible  among  the  males,  for 
there  the  custom  runneth  not  with  the  land  simply,  but  by 
reason  of  the  ancient  demesne :  and,  therefore,  because  the 
nature  of  the  land  is  changed,  by  the  fine  or  recovery,  from 
ancient  demesne  to  land  at  the  common  law,  the  custom  of 
parting  it  among  the  males  is  also  gone  "  (n). 

With  reference  to  titles,  moreover,  one  of  the  leading  Application 
rules  is,  cesnante  statu  primitivo  cessat  derivativus  (x) — the  ^[J^  *° 
derived  estate  ceases  on  the  determination  of  the  original 
estate ;  and  the  exceptions  to  this  rule  have  been  said  to 
create  some  of  the  many  difficulties  which  present  themselves 
in  the  investigation  of  titles  (2^).  The  rule  itself  may  be 
illustrated  by  the  case  of  a  demise  for  years  by  a  tenant  for 
Ufe,  or  by  any  person  having  a  particular  or  defeasible 
estate,  which,  unless  confirmed  by  the  remainderman  or 
reversioner,  or  authorised  by  statute,  will  determine  on  the 
death  of  the  lessor ;  and  the  same  principle  usually  applies 
whenever  the  original  estate  determines  according  to  the 
express  terms  or  nature  of  its  limitation,  or  is  defeated  by  a 
condition  in  consequence  of  the  act  of  the  party,  as  by  the 
marriage  of  a  tenant  durante  viduitate,  or  by  the  resignation 
of  the  parson  who  has  leased  the  glebe  lands  or  tithes 
belonging  to  the  living  (z). 

An  exception  to  the  foregoing  rule  arises  in  cases  of 


(u)  Fmch,  Law,  1,  16. 

(x)  8  Sep.  34. 

(y)  1  Prest.,  Abs.  Tit  245. 

The  maxim  **  applies  only  when  the 
original  estate  determines  by  limita- 
tion or  is  defeated  by  a  condition.  1 1 
does  not  apply  when  the  owner  of  the 
sstate  does  any  act  which  amounts  to 


an  alienation  or  transfer,  thongh  siicli 
alienation  or  transfer  produces  an 
extinguishment  of  the  original  estate. " 
Shep.  Touch,  by  Preston,  286.  See 
London  Loan  Co.  v.  Drake,  6  C.  B. 
N.  S.  798,  810. 

(2)  1   Prest.  Abs.   Tit.   197,   817, 
858,  359. 

24 


870 


THE  TRANSFER  OF  PROPERTY. 


Mercantile 
transactions. 


Principal  and 
interest. 


copyholds,  where  the  tenant  has  granted  a  lease  to  another 
vwith  the  license  of  the  lord,  and  then  commits  a  forfeiture: 
here  the  license  operates  as  a  confirmation  by  the  lord  of  the 
term  thus  created,  and,  therefore,  pending  the  term,  the 
lord  cannot  maintain  ejectment  for  the  land  (a). 

The  law  relative  to  contracts  and  mercantile  transactions 
likewise  presents  many  examples  of  the  rule  that  the  accessory 
follows  and  cannot  exist  without  its  principal ;  thus,  where 
framed  pictures  are  sent  by  a  carrier,  the  frames,  as  well 
as  the  pictures,  are  within  the  Carriers'  Act,  1880,  s.  1  (b). 
Again,  the  obligation  of  the  surety  is  accessory  to  that  of  the 
principal,  and  is  extinguished  by  the  release  or  discharge  of 
the  latter,  for  qnnm  principalis  causa  non  consistit  ne  ea 
quidem  qxuB  sequtintur  loaim  habent(c),  and  qtt^e  accessiontim 
locum  obtinent  extinguuntur  cum  principales  res  perempta 
fueiint  (d) .  The  converse,  however,  of  the  case  just  instanced 
does  not  hold,  and  the  reason  is  that  accessorium  fion  trahit 
principale  («). 

So,  likewise,  interest  of  money  is  accessory  to  the  principal, 
and  must,  in  legal  language,  *^  follow  its  nature  "  (/) ;  and, 
therefore,  if  the  plaintiiSf  in  any  action  is  barred  from 
recovering  the  principal,  he  must,  as  a  rule  {g)^  be  equally 
barred  from  recovering  the  interest  (h).  And,  "  If  by  a  will 
the  whole  of  the  personal  estate,  or  the  residue  of  the 


{a)  Clarke  v.  Arden,  16  C.  B.  227. 

(b)  Henderson  v.  X.  «fc  N,  W.  R, 
Co.,  L.  R.  6  Ex.  90  :  39  L.  J.  Ex.  65  ; 
distinguishing  Treadwin  v.  G.  K  B, 
Cb.,  L.  R.  3  C  P.  808. 

(c)  D.  50,  17,  129,  §  1  ;  1  Pothier, 
Oblig.,  413. 

{d)  2  Pothier,  Oblig.,  202. 

{e)  1  Pothier,  Oblig.,  477 ;  2  Id. 
147,  202. 

(/)  8  Inst.  139 ;  Finch,  Law,  23. 

{g)  See  Parr*s  Bank  v.  Votes, 
[1898]  2  Q.  B.  460;  67  L.  J.  Q.  B. 
851. 

{k)  Judgm.,  Clarke  v.  Alexander, 


8  Scott,  N.  R.  165.  See  prr  Ld. 
Ellenborough,  3  M.  &  S.  10:  2 
Pothier,  Oblig.,  479.  "The  ginng 
of  interest  is  not  by  way  of  a  p<maltj, 
bat  is  merely  doing  the  plaintiff  full 
jnstice,  by  having  his  debt  with  all 
the  advantages  properly  belonging  to 
it.  It  is  in  truth  a  compensation  for 
delay."    Judgm.,  16  M.  &  W.  144. 

See  ffoUis  v.  Palmer,  2  Bing.  N.  C 
713 ;  Florence  v.  Drayson,  1  C.  B. 
N.  S.  584 ;  Florence  v.  Jennings^  % 
Id.  464 ;  Forbes  v.  Forbes,  18  Bear. 
552. 
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personal  estate,  be  the  subject  of  an  executory  bequest,  the 
income  of  such  personal  estate  follows  the  principal  as  an 
accessory,  and  must,  during  the  period  which  the  law 
allows  for  accumulation  be  accumulated  and  added  to  the 
principal "  (t) ;  and  where  stock,  to  which  the  assignor  was 
entitled  in  reversion  upon  his  mother's  death,  was  assigned 
with  all  his  right,  title,  and  interest  therein,  it  was  held  that 
the  assignment  passed  the  bonuses  which  afterwards  accrued 
daring  the  mother's  life  (A;). 

The  title  to  freight  is  prima  fade  an  incident  of  owner-  Freight 
ship,  and,  if  a  sale  or  transfer  of  shares  be  effected,  while  ownership 
the  ship  is  under  a  contract  of  affreightment,  without  the  °^  ^®*^^' 
mention  of  the  word  freight,  that  will  pass  to  the  purchaser 
the  corresponding  share  in  the  freight,  notwithstanding  a 
sabsequent  contract  of  the  vendor  to  transfer  this  particular 
freight  to  another  (Q. 


LiCBT  DiSPOSITIO  DB  INTEBESSE  FUTUBO  SIT  INUTILIS  TAMEN 
FIBBI  POTEST  DeCLABATIO  PRSCEDENS  QUiB  SOBTIATUB 
EFFBCTUM    INTEBVENIBNTE     NOVO     AcTU.        {BaC,    MoX., 

reg.  14.) — Althmtgh  the  grant  of  a  future  interest  is 
inoperative,  yet  it  may  become  a  declaration  precedent, 
taking  effect  upon  the  intervention  of  some  new  act. 

"The  law,"  said  Lord  Bacon,  "doth  not  allow  of  grants  Rule  laid 
except  there  be  a  foundation  of  an  interest  in  the  grantor ;  Lord  Bacon. 
for  the  law  will  not  accept  of  grants  of  titles,  or  of  things 
in  action  which  are  imperfect  interests,  much  less  will  it 
allow  a  man  to  grant  or  incumber  that  which  is  no  interest 
at  ally  but  merely  future.  But  of  declarations  precedent, 
before  any  interest  vested,  the  law  doth  allow,  but  with 

(i)  Per  Ld.  Westbury,  Bective  v.  N.  122. 

HodtfBon^  10  H.  L.  Gas.  665.  {I)  Lindsay  y.  Oibbs,  22  Beav.  522  ; 

{k)  Be  Armdrong's  TrtiUs,  3  K.  &  see  also  Ruaden  y.  Pope,  L.  B.  3  £x. 

J.  486  ;  Cooper  v.   WoolfiU,  2  H.  &  270 :  37  L.  J.  Ex.  137. 

24—2 
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Grant  of 

after-acquired 

property. 


Rule  iu 
equity. 


this  difference,  so  that  there  be  some  new  act  or  convejanee 
to  give  life  and  vigour  to  the  declaration  precedent"  (m). 

It  has  been  observed  (n)  that  Lord  Bacon  treats  the  first 
branch  of  the  maxim,  namely,  that  a  disposition  of  after- 
acqaired  property  passes  nothing  in  law,  as  a  legal  proposi- 
tion beyond  dispute,  and  only  labours  to  establish  the  second 
branch,  namely,  that  such  disposition  may  be  considered 
as  a  declaration  precedent  which  derives  effect  from  some 
new  act  of  the  party  after  the  property  is  acquired.    The 
same  general  rule  is  laid  down  by  all  the  other  writers  of 
authority.     ** It  is,"  says  Perkins (o),  "a  common  learning 
in  the  law  that  a  man  cannot  grant  or  charge  that  which 
he  hath  not."     Again,  it  has  been  said  that,  if  a  man  grant 
me  all  the  wool  of  his  sheep,  meaning  thereby  the  wool  of 
the  sheep  which  he  then  has,  the  grant  is  good  (j)) ;  but 
that  he  cannot  grant  me  all  the  wool  which  shall  grow  upon 
the  sheep  that  he  shall  buy  hereafter  (q). 

Lord  Bacon's  maxim  relates,  however,  only  to  the  acquisi- 
tion of  a  legal  title.  ''  At  law,  property,  non-existing,  but  to 
be  acquired  at  a  future  time,  is  not  assignable ;  but  in  equity  it 
is.  At  law,  although  a  power  is  given  in  the  deed  of 
assignment  to  take  possession  of  after-acquired  property,  no 
interest  is  transferred,  even  as  between  the  parties  them- 
selves, unless  possession  is  actually  taken ;  but,  in  equity, 
the  moment  the  property  comes  into  existence  the  agreement 
operates  upon  it"{r).  Accordingly,  if  a  man  purports  to 
assign  property  of  which  he  is  not  the  owner,  the  assignment, 
although  it  does  not  operate  to  pass  the  legal  interest  in  the 
property,  may  yet  operate  as  a  contract  by  him  to  convey  it 
upon  his  becoming  the  owner,  and  if  the  contract  be  for  value. 


(m)  Bac.  Max.,  reg.  14. 

(n)  Judgm.,  1  C.  B.  886. 

(o)  Tit.  **  Grants,'"  s.  65;  see  also 
Vin.  Abr.,  *' GraiUa"  (H.  6);  Noy, 
Max.,  9th  ed.  162;  Com.  Dig., 
**Gra7U"(J).). 

{p)  Perk.,  tit.    **  Grants,"  s.  90; 


see  pel'  Pollock,  C.B.,  15  M.  &  W. 
116. 

iq)  Hob.  132;  see  Shep.  Touch, 
by  Preston,  241. 

(r)  Per  Ld.  CLelinsford,  ffolroi/d 
V.  Marshall,  10  H.  L.  Cas.  191,  219. 
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«(|aity,  treating  as  done  that  which  oaght  to  be  done,  fastens 
upon  the  property  as  soon  as  he  has  acquired  it,  and  the 
contract  to  assign  becomes  in  equity  an  assignment  (s),- 
Such  assignment,  however,  is  an  assignment  only  of  the 
equitable  interest,  and  consequently,  until  the  assignee  has 
also  acquired  the  legal  interest,  his  position  is  precarious, 
for  the  equitable  'interest  will  be  defeated  if  the  legal 
interest  be  acquired  by  a  third  person  for  value  and  without 
notice  of  the  equitable  interest  (f).  The  difference  between 
legal  and  equitable  interests  has  not  been  swept  away  by 
the  Judicature  Acts :  the  Courts  administer  both  law  and 
equity,  but  a  conveyance  void  at  common  law  has  not 
become  valid  as  a  conveyance  at  common  law  (tt). 

As  a  rule,  therefore,  "an  assignment  or  contract  for  value  Possession* 
of  future  property  without  possession  creates  an  equitable 
title  only;  but  if  possession  is  actually  taken  of  the  property 
vhen  it  comes  into  existence,  then  a  legal  interest  is 
acquired  "  (x).  It  seems,  however,  that  the  possession,  to 
confer  the  legal  title,  must  be  given  by  the  assignor,  or  be 
taken  under  his  authority,  for  the  purpose  of  carrying  the 
former  assignment  into  effect  {y). 

Under  the  Bills  of  Sale  Act,  1882  (z),  the  rule  is  that  a  BiU  of  sale 
bill  of  sale  made  by  way  of  security  for  the  payment  of  money  property, 
is  void,  if  it  purport  to  assign  after-acquired  property  (a). 
To  this  rule,  however,  there  are  certain  exceptions  relating 
to  substituted  fixtures,  plant  and  trade  machinery  (&). 

By  the  Sale  of  Goods  Act,  1898,  the  goods  forming  the  Contract  to 
subject  of  a  contract  of  sale  may  be  future  goods,  i.e.,  goods  goods. 

{«)  Colhjer  v.  Isaacs,    19  Ch.    D.  2  Ch.  360. 
342 ;  JU  aarke,  36  Id.  848 ;  Tailbij  (y)  Ltmn  v.  rhomtan,  1  C.  B.  379, 

▼.  Official  Rnceiver,  13  App.  Cas.  523  ;  387  ;  Congreve  v.  EvetU,  10  Exch.  298, 

ht  Turcan,  40  Ch.  D.  5.  308  ;  Cftrr  v.  AUaU,  27  L.  J.  Ex.  385. 

(0  Joseph  V.  Lyons,  16  Q.  B.  D.  (s)  45  &  46  Vict.  c.  43. 

-280;  HaUas  v.  BMnsmi,  15  Q.  B.  D.  (rt)  Thmnas  v.  Kelly,  18  App.  Cas. 

288.  506. 

(«)  Per  Cotton,  L.J.,  15  Q.  B.  D.  (6)  S.  6  (2) ;  London,  dx,,  Co,  v. 

285,  286.  Creasey,  [1897]  1  Q.  B.  768. 

ix)  MorrUy.D€l4A)h€l'Flipo,[nn^ 
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to  be  manufactured  or  acquired  by  the  seller  after  the  making 
of  the  contract ;  and  the  Act  provides  that  where  b;  a 
contract  of  sale  the  seller  purports  to  effect  a  present  sale  of 
future  goods,  the  contract  operates  as  an  agreement  to  sell 
the  goods  (e).  An  agreement  to  sell  future  goods  has  always 
been  allowed  by  our  law(c{). 
Disposition  Property  to  which  a  testator  becomes  entitled  after  the 

by  will.  execution  of  his  will  may  pass  under  it ;  for  a  will  is  an 

instrument  of  a  peculiar  nature,  speaking  and  taking  effect 
as  if  it  had  been  executed  immediately  before  the  testator's 
death,  unless  a  contrary  intention  appears  by  the  will  (e) ; 
and  two  maxims  relating  to  wills  Bxe  ambulatoria  est  volmia$ 
defuncti  usque  ad  viUe  stipremmn  exitum  (/),  and  omm 
testamentum  morte  consumviatum  est  (^). 

(c)  66  &  57  Vict.  c.  71,  8.  5.  (c)  1  Vict.  c.  26,  s.  24. 

(d)  HmietvhUe    v.    ATM&tHiie,    5  (/)  D.  84,  4,  4  ;  4  Rep.  61. 
M.  &  W.  462.                                                (g)  Co.  Litt.  822  b. 
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CHAPTER  VII. 


BULES  RELATING  TO  MABRIAOE  AND  DESCENT. 

It  has  been  thought  convenient  to  insert  a  selection  of 
roles  relating  to  Marriage  and  Descent  immediately  after 
those  which  concern  the  legal  rights  and  liabilities  attaching 
to  property  in  general. 


Consensus,  non  Concubitus,  facit  Matrimonium.  (Co. 
Lift.  88  a.) — It  is  the  consent  of  the  2)artieSf  not  their 
concubinage,  which  constitutes  a  valid  marriage. 

Marriage,  as  understood  in  Christendom,  is  the  voluntary  Marriage  how 
union  for  life  of  one  man  and  one  woman  to  the  exclusion  of  ^^^^  i  ^^  e  . 
all  others  (a).  It  is  constituted  by  the  conjunctio  animorum 
or  present  consent  of  the  parties  expressed  under  such 
circumstances  as  the  law  requu*es,  so  that,  as  soon  as  such 
consent  has  been  given,  each  of  the  parties,  although  they 
do  not  consummate  the  marriage  conjunctione  coi^yoriun, 
nevertheless  possesses  all  the  legal  rights  of  husband  or  wife. 

The  above  maxim  has  been  adopted  from  the  civil  law  (b) 
by  the  common  lawyers,  who,  indeed,  borrowed  (especially 
in  ancient  times)  almost  all  their  notions  of  the  legitimacy 
of  marriage  from  the  canon  and  civil  laws  (c).    By  the 

(a)  Per    Ld.   Penzance,    Hyde  v.  (b)  Nuptias  non  concubitus  scd  con* 

HydLt^  L.  K.  1  P.  4c  D.  130  ;  see  iZe  9tMu$  facit ;  D.  50,  17,  30. 

BeUiell,  38  Ch.  I).  220  :  57  L.  J.  Ch.  (c)    1   Blac.   Comin.    434.     See    2 

487  ;  Brinkley  v.  A.-O.,  15  P.  D.  76  :  Voct.  Com.  Pandect.,  lib.  23,  tit  2. 
59  L.  J.  P.  51. 
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English  law 
of  marriage. 


latter,  as  well  as  by  the  earlier  ecclesiastical  law  (d)y  marriage 
was  a  mere  coiisenstial  contract,  only  differing  from  other 
contracts  of  this  class  in  being  indissoluble  even  by  the 
consent  of  the  contracting  parties :  it  was  always  deemed 
to  be  **  a  contract  executed  without  any  part  performance;" 
so  that  the  maxim  was  undiepxxted,  consensus,  non  concubituSj 
facit  nuptias  vel  matrimouium  (e). 

By  the  law  of  England  (/),  also,  marriage  is  considered 
in  the  light  of  a  contract,  to  which,  with  some  exceptions, 
the  ordinary  principles  which  govern  contracts  in  general 
must  be  applied ;  and  the  leading  principle  is  that  embodied 
in  the  above  maxim,  that  marriage  can  only  be  constituted 
by  the  consent  of  the  parties :  concnbitiis  may  take  place 
for  the  mere  gratification  of  present  appetite,  but  marriage 
requires  an  agreement  of  the  parties  looking  to  the  consortium 
viUe  {g). 

It  must  be  treated,  however,  as  an  established  proposition 
that,  by  our  common  law,  marriage  could  not  be  constituted 
by  a  mere  civil  contract,  though  followed  by  concubitns. 
Long  after  the  abolition  by  statute  {h)  of  all  proceedings  in 
ecclesiastical  courts  to  compel  the  celebration  of  a  marriage 
in  facie  ecclesue  by  reason  of  a  civil  contract  of  matrimony 
per  verba  de  prcesenti  or  per  vei'ba  de  futuro,  the  efifect  at 


{d)  The  contract,  though  made 
without  the  intervention  of  a  priest, 
amounted  to  a  perfect  maniage  by 
the  canon  law,  until  modified  by  the 
decree  of  the  Council  of  Trent;  see 
per  Ld.  Campbell,  Beamish  v.  Ika' 
miifh,  9  H.  L,  Cas.  835. 

(c)  Per  Ld.  Brougham,  Keg.  v. 
J/tV/M,  10  CI.  &  F.  719.  See  also 
Ld.  Stowell's  celebrated  judgment  in 
Ikdrymple  v.  Dalnjmple  (by  Dodaon), 
p.  10  (a),  where  many  authorities 
res[)ecting  this  maxim  are  collected. 
See  also  the  remarks  upon  this  case, 
10  CI.  k  F.  679  ;  and,  per  Cresswell, 
J.,  Brook  V.  Brook,  27  L.  J.  Ch.  401  ; 
S.   C,   9   H.  L.  Cas.  193.     FieUVs 


Marriage  AnnxUling  BiU^  2  H.  L 
Cas.  48,  well  illustrates  the  maxim. 

(/)  The  following  cases  may  be 
referred  to  upon  the  law  of  Scotland 
respecting  marriages  per  verba  de 
prmaeiUi:  VelverUm  v.  Longworlk,  4 
Macq.  Sc  App.  Cas.  748  ;  Dalrtpf^^ 
V.  JDairymple,  2  Hagg.  Cons.  54; 
Hamilton  v.  HatniUmi,  9  CI.  &  F. 
827  ;  SUicaH  v.  Menzies,  8  Id.  809 ; 
Bell  V.  OraJmm,  13  Moo.  P.  0.  242 ; 
Dysart  Peerage  Case,  6  App.  Cas.  489. 

{g)  Per  Ld.  Stowell,  2  Hagg.  Cons. 
62,  63. 

(h)  By  26  Geo.  2,  c  83,  s.  IS ; 
repealed,  but  re-enacted  by  4  Geo.  4, 
c.  76,  8.  27. 
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common  law  of  the  civil  contract  was  very  fully  considered  (i), 
and  it  was  then  decided  in  the  House  of  Lords  (j),  in 
accordance  with  the  unanimous  opinion  of  the  judges  that, 
althongh  a  present  and  perfect  consent,  expressed  jxt  verba 
depreesenti,  "  was  sufficient  to  render  a  contract  of  marriage 
indissoluble  between  the  parties  themselves,  and  to  afford 
to  either  of  them,  by  application  to  the  spiritual  court,  the 
power  of  compelling  the  solemnisation  of  an  actual  marriage '  * : 
yet,  such  contract  **  never  constituted  a  full  and  complete 
marriage  in  itself,  unless  made  in  the  presence  and  with  the 
intervention  of  a  minister  in  holy  orders ''(A;). 

In  Reg,  v.  Millis,  where  this  was  decided,  the  following  Remarks  of 
remarks,  apposite   to  the  maxim  under  our  notice,  were  inij^'v.'   * 
made   by    Tindal,   C.J.,    in     delivering    the    opinion    of  ^^*^^**'  ^.^ 
the  judges.     "It  will  appear,  no  doubt,*'  said  his  lordship,  of  a  valid 
"  upon  referring  to  the  different  authorities,  that  at  various  at  cominon 
periods  of  our  history  there  have  been  decisions  as  to  the  ^*^* 
nature  and  description  of  the  religious  fonns  and  ceremonies 
necessary  for  the  completion  of  a  perfect  marriage,  which 
cannot  be  reconciled  together;  but  there  will  be  found  no 
authority  to  contravene  the  general  position,  that,  at  all 
times,  by  the  common  law  of  England,  it  was  essential  to 
the  constitution  of  a  full  and  complete  marriage,  that  there 
must  be  some  religious  solemnity ;  that  both  modes  of 
obligation  should  exist  together,  the  civil  and  religious ; 
that,  besides  the  civil  contract,  that  is,  the  contract  per 
verba  de  jmesenti,  which  has  always  remained  the  same, 
there  has  at  all  times  been  also  a  religious  ceremony y  which 


(0  In  lUg.  V.  MUlis,  10  CI.  &  Fin. 

ij)  The  lonU  being  ctiiiaUy  divided 
in  opinion,  the  rule,  semper  prcusumir 
4ur  pro  neganli,  was  applied. 

(k)  Per  Tindal  C.J.,  10  CI.  &  F. 
655  :  nee  also  Caikerwood  v.  Caslon, 
18  M.  k  W.  261 ;  Beainuth  v.  Bea- 
mish, 9  H.  L.  Ch8.  274.  Tliere  is  a 
stroTix  legal  presumption  in  favour 


of  marriage  ;  Piers  v.  Piers,  2  H.  L. 
Cas.  331  ;  Ileg,  v.  ManwaHng^ 
Dearsl.  k  B.  132 ;  Lauderdale  Peer- 
age  case,  10  App.  Cas.  692.  But  in 
iSh€(hkn  V.  Patrick,  L.  R.  1  Sc.  App. 
Cas.  470,  the  presumption  of  a  mar- 
riage, arising  from  cohabitation  and 
acknow1e<lgment,  was  held  to  be  re 
butted. 
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has  not  always  remained  the  same,  but  has  varied  from 
time  to  time,  according  to  the  variation  of  the  laws  of 
the  Church;  with  respect  to  which  ceremony,  it  is  to 
be  observed,  that,  whatever  at  any  time  has  been  held  by 
the  law  of  the  Church  to  be  a  sufficient  religious  ceremony 
of  marriage,  the  same  has  at  all  times  satisfied  the  common 
law  of  England  in  that  respect."  Where,  for  instance,  the 
Church  held,  as  it  often  did,  down  to  the  time  of  passing  the 
Marriage  Act,  1758,  that  a  marriage  celebrated  by  a  minister 
in  holy  orders,  but  not  in  a  church,  or  by  such  minister  in 
a  church,  but  without  publication  of  banns,  and  without 
licence,  was  uTegular,  but  was  sufficient,  nevertheless,  to 
constitute  the  religious  part  of  the  obligation,  and  that  the 
marriage  was  valid  notwithstanding  such  irregularity ;  the 
law  of  the  land  followed  the  spiritual  court  in  that  respect, 
and  held  such  marriage  to  be  valid.  "  But  it  will  not  be 
found  in  any  period  of  our  history,  either  that  the  Church  of 
England  has  held  the  religious  celebration  sufficient  to  consti- 
tute a  valid  marriage,  unless  it  was  performed  in  the  presence 
of  an  ordained  minister,  or  that  the  common  law  has  held 
a  marriage  complete  without  such  celebration  "  (0- 

In  support  of  these  opinions,  the  Chief  Justice  referred  to 
the  state  of  the  law  upon  the  marriages  of  Quakers  and  Jews, 
both  before  and  after  the  Marriage  Act,  1753.  After  that 
Act,  he  obsei-ved,  it  was  generally  supposed  that  the  exception 
contained  therein,  as  to  the  marriages  of  Quakers  and  Jews, 
amounted  to  a  tacit  acknowledgment  by  the  legislature,  that 
a  marriage  solemnised  with  the  religious  ceremonies  which 
they  were  known  to  adopt  ought  to  be  considered  sufficient; 
but  before  that  Act,  when  the  question  was  left  open,  we  find 
no  case  in  which  it  was  held  that  a  marriage  between  Quakers 
was  a  legal  marriage,  on  the  ground  that  it  was  a  marriage 
by  a  contract  j>e?-  verba  de  pi'iesenti ;  on  the  contrary,  the 
inference  is  strong  that  it  was  never  considered  legal.  As 
to  marriages  between  Jews,  he  pointed  out  that,  in  early 

(/)  10  Cl.  k  F.  655,  656. 
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times,  Jews  stood  in  a  very  peculiar  condition :  for  many 
centnries  they  were  treated  not  as  natural-born  subjects, 
but  as  foreigners,  and  were  scarcely  recognised  as  partici- 
pating in  the  civil  rights  of  other  subjects  of  the  Crown : 
the  ceremony  of  marriage  by  their  own  peculiar  forms 
might,  therefore,  be  regarded  as  constituting  a  legal 
marriage,  without  affording  any  argument  as  to  the  nature 
of  a  contract  of  marriage,  pei*  verba  de  2^f'f^9enti,  between 
other  subjects  (vi). 

The  preceding  remarks  must  be  understood,  of  course,  statutory 
as  relating  to  the  requisites  of  the  marriage  contract  at  thelfw. 
common  law.  By  various  enactments,  commencing  with 
the  Marriage  Act,  1886  (n),  the  legislature  has  recognised 
marriage  as  essentially  a  civil  contract,  and  has  enabled 
persons  to  contract  marriage  per  verba  de  prcesenti  without 
any  religious  ceremony,  provided  that  the  provisions  of 
those  enactments  are  complied  with. 

Having  thus  observed  that  marriage  is  a  contract  entered  ^^**™^®^  ^^ 
into  by  consent  of  the  parties  with  the  forms,  whether  of  a 
rehgious  or  civil  nature,  prescribed  by  law,  the  difference 
must  be  noticed  between  a  contract  of  marriage  per  verba  de 
prasenti  and  a  contract  to  man-y  per  verba  defnturo.  The 
latter  never  constitutes  a  marriage  by  our  law  (o) ;  only  gives 
a  right  of  action  for  damages  if  violated ;  and  may  be 
determined  by  mutual  consent  (p)>  A  person  can  avoid 
this  contract  on  the  ground  that  he  was  an  infant  when  he 
made  it  (q).  If  the  contract  be  made  between  an  adult  and 
an  infant,  the  former  is  bound,  so  as  to  be  liable  to  an 


marriage. 


(to)  Id.  671,  673. 

(»)  6  &  7  Will.  4,  c.  85.  Most  of 
the  later  Acts,  of  which  the  19  &  20 
Vict  c.  119,  and  the  61  Sc  62  Vict, 
e.  58,  are  the  moat  important,  are 
coUected  in  Chitty's  Statutes,  5th 
edit.  YoL  7.  The  marriage  of  British 
buhjecta  abroad  is  now  regulated  by 
55  k  56  Vict.  c.  23. 

(o)  See  Bcfchey  v,  Broira,  E.  H.  k 


E.  796  :  29  L.  J.  Q.  B.  105. 

{p)  See  per  Ld.  Lyndhurst,  10 
CI.  &  F.  837  ;  Davis  v.  Bomford,  6 
H.  k  N.  245  :  30  L.  J.  Ex.  139 ; 
Hall  V.  Wright,  K  B.  k  E.  746, 
765 :  27  L.  J.  Q.  B.  345  :  29  Id.  43. 

{q)  See  Coxhead  v,  Mtillis,  3 
C.  P.  D.  439  ;  Northcotc  v.  Doughty, 
4  Id.  385  ;  Ditcham  v.  JFon-all,  5 
Id.  410  . 
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Infancy. 


action  for  breaking  it;  whereas  the  latter  may  avoid  it;  and 
this  distinction  has  rested  on  the  well-known  principle  that 
the  law  does  not  hold  an  infant  to  a  contract  which  may  be 
to  his  prejudice  (?•)• 

Not  only  may  infants  avoid  their  contracts  to  marry  in 
futuro,  but  further,  if  infants  actually  intermarry,  while 
under  the  age  of  discretion,  which  is  fourteen  years  for  a 
boy  and  twelve  for  a  girl,  by  our  law  the  marriage  is 
voidable.  Upon  both  parties  attaining  the  age  of  discretion, 
either  may  elect  that  the  marriage  shall  be  void,  whereupon 
it  becomes  a  nullity  without  recourse  to  the  courts ;  but  if 
both  then  agree  to  the  marriage,  it  becomes  binding  upon 
them  without  any  new  ceremony.  If  a  person  above  and 
a  person  under  the  age  of  discretion  intermarry,  the  former, 
as  well  as  the  latter,  may  elect  to  avoid  the  marriage  when 
the  latter  reaches  that  age,  for  in  contracts  of  matrimony 
both  parties  must  be  bound  or  neither  («).  Our  law  is  based 
herein  upon  the  civil  law ;  whereas  the  canon  law,  paying 
more  regard  to  physical  constitution  than  age,  holds  a 
marriage  good,  if  the  parties  be  habiles  ad  matrhnoniuvtf 
whatever  be  their  respective  ages. 
At  the  common  law,  if  the  parties  be  of  the  age  of 
third  persons,  discretion,  no  consent  but  their  own  is  necessary  to  make 
their  marriage  valid ;  and  this  is  agreeable  to  the  canon  law. 
Under  the  Marriage  Acts  the  consent  of  a  parent  or  guardian 
is  usually  required  for  the  marriage  of  an  infant  who  is  not 
a  widower  or  widow  (t) ;  but  though  a  person  whose  consent 
is  required  can  take  steps  to  prevent  the  marriage  {u),  and 
though,  where  the  marriage  is  not  by  banns,  it  can  seldom 
be   procured   without   such   person's  consent,   except  by 


Consent  of 


(r)  See  ffolt  v.  ira)-d,  2  Stni.  937  ; 
JVanoick  v.  Bnvu,  2  M.  k  S.  209 : 
6  Taunt.  118  ;  14  R  R.  634.  See 
also  37  k  38  Vict.  c.  62. 

(«)  Co.  Litt.  79  a.     The  maxim, 

qxiod   semel    placuU   in    el^ctionibM 

mplius   disjilicere   noti    potest  (Co. 


Litt.  146  a),  here  applies. 

{t)  See  4  Geo.  4,  c.  76,  ss.  16,  17 ; 
6  &  7  Will.  4,  a  85,  s.  10 ;  55  &  56 
Vict.  c.  23,  8.  4  (1). 

(u)  See  4  Geo.  4,  c.  78,  ss.  8,  11, 
22;  6  &  7  Win.  4,  c  85,  ss.  18,  42; 
55  k  56  Vict.  c.  23,  ss.  4  (2),  5. 
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perjury  (r),  yet,  if  the  marriage  takes  place,  the  absence  of 
the  consent  does  not  invalidate  it  (y). 

To  this  rule,  however,  the  absence  of  the  sovereign's  Royal 
consent  when  required  by  the  12  Geo.  3,  c.  11,  forms  an  1772. 
exception.  No  descendant  of  George  II.,  except  the  issue  of 
princesses  married  into  foreign  families,  can  contract 
matrimony  without  the  previous  consent  of  the  sovereign 
ander  the  great  seal,  and  the  marriage  if  contracted  without 
that  consent  is  void.  A  descendant,  however,  if  above  the 
age  of  twenty-five,  can,  after  a  year's  notice  to  the  Privy 
Comicil,  marry  without  the  sovereign's  consent,  unless  both 
Houses  of  Parliament  within  the  year  expressly  declare 
their  disapproval  of  the  intended  marriage.  This  Act 
extends  to  marriages  contracted  outside  the  realm  (z). 

The  maxim,  consensm  facit  matnmonium,  prevents  the  Insanity. 
marriage  of  a  person  while  labouring  under  mental 
incapacity ;  for  consent  is  absolutely  requisite  to  matrimony, 
and  persons  7ion  compotes  mentis  are  incapable  of  consenting 
thereto  (a).  And,  similarly,  a  marriage  obtained  by  the  Duress, 
duress  of  one  of  the  parties,  so  that  there  is  no  real  consent 
of  that  party,  is  void  (b).  But,  though  fraud  which  procures 
the  appearance  without  the  reality  of  consent  invalidates  a 
marriage,  fraud  which  induces  consent  does  not  invalidate 
it(c). 

It  is  an  important  question  how  far  capacity  to  consent  Materinlity 

o(lcx  loci 
dmniciliu 

{x)  See  4   Geo.    4,   c.  76,   s.    14  ;  (z)  Sussex  Peerage  case,  11  01.  &  F. 

19  k  20  Vict,   c    119,   sa.    2,  18;  85. 
55  k  56  Vict.  c.  23,  ss.  7,  15.  (a)  Turner  v.   Meyers,    1    Hagg. 

(y)   See  Provjse  v.    Spunoay,   46  Cons.  414  ;  Hancock  v.  Peaty,  L.  R, 

L  J.    P.   50 ;  Holmes  v.  Sinnnons,  1    P.   &   D.    335  ;    see   Durham  v. 

U  R.  1  P.  &  D.  528  ;  Ji.  v.  Birming-  Durham,  10  P.  D.  80. 
ham,  8  B.   k  C.  29;  and  10  k  20  (6)  Ford  v.  Stier,    [1896]    P.    1 : 

Vict  c   119,  8.  17 ;  55  &  66  Vict.  65  L.  J.  P.  13  ;   Cooper  v.  Cra)ie, 

c  23,  8.  13  (1).     As  to  the  forfeiture  [1891]  P.  369  :  61  L.  J.  P.  35  ;  ScoU 

of  property  accruing  by  the  marriage,  v.  Sebright,  12  P.  D.  21. 
see4Geo.4,c76,  88.23— 25;19&20  (c)  Moss  v.  Moss,  [1897]  P.  268: 

Vict  c.  119,  s.  19 ;  55  &  56  Vict  66  L.  J.  P.  154. 
e.  23,  8.  14. 
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to  marriage  depends,  in  our  law,  upon  the  lex  loci  domiciUi 
It  is  clear   that  so  long  as  our  law  prohibits  marriage 
between  a  widower  and  his  deceased  wife's  sister  {d),  such 
persons,   if    English    subjects  with  an  English  domicil, 
cannot  contract  a  marriage,  recognisable  by  our  law,  by 
intermarrying    in  a  foreign    country  where  such  inter- 
marriage is  allowed  (e).     In  Sottainayor  v.  De  Barros  (/),  the 
Court  of  Appeal  held  that  the  marriage  in  England  of  first 
cousins,  being  aliens  not  domiciled  here,  if  forbidden  by  the 
law  of  the  country  of  their  domicil,  is  invalid ;  and  it  was 
laid  down  in  their  considered  judgment  that,  "  as  in  other 
contracts,  so  in  that  of  marriage,  personal  capacity  most 
depend  on  the  law  of  domicil."    But  at  a  later  stage  of  this 
case,  upon  proof  that  the  man's  domicil  at  the  time  of 
the  marriage  was  English,  Sir  James  Hannen  upheld  the 
marriage,  and  after  questioning  the  doctrine  above  cited, 
ruled  that  a  marriage  in  this  country  between  a  person 
domiciled  here  and  a  woman  subject  by  the  law  of  her  domicil 
to  a  personal  incapacity,  not  recognised  by  our  law,  was,  in 
our  law,  valid  (g).     In  both  these  decisions,  though  they 
are  in  conflict  on  an  important   matter,   the  rule  was 
recognised  that  the  question  whether  a  marriage  has  been 
celebrated  with  the  requisite  forms  depends  upon  the  lex 
loci  contractus  {h). 

Upon  the  general  question  upon  what  law  does  the 
capacity  to  contract  depend,  reference  may  be  made  to 
Lord  Macnaghten's  speech  in  Cooper  v.  Cooper  (t),  where 
an  ante-nuptial  settlement  made  in  Ireland  by  an  infant 
liaving   an    Irish   domicil,  with   a    view  to  marrying   a 

(rf)  5  &  6  Will.  4,  c  54  ;  25  Hen.  8,  P.  D.  94  :  49  L,  J.  P.  1. 

•c.  22,  8.  8.  {h)  Recognised  by  the  55  &  56 

(c)  Brook  V.  Brook,  9  H.  L.  Cas.  Vict  c  28,  s.  28.     See  Harvey  v. 

193 :  8  Sra.  &  G.  481  :  27  L.  J.  Ch.  Famie,  8  App.  Cas.  43 ;  Armyioffe 

401 ;  see  Aiidretns  v.  Ross,  14  P.  D.  v.  Annytage,    [1898]    P.    178;  Ik 

15.  Ntchols   V.    Curlier,    [1900]    A.    C. 

(/)  8  P.  D.  1  :  47  L.  J.  P.  23.  21. 

{3)   SoUomayor   v.   De  Barros,   5  (t)  13  App.  Cas.  88. 
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domiciled  Scotchman,  was  avoided  on  the  ground  of  her 
infancy.  "  It  has  been  doubted,*'  said  his  lordship, 
"whether  the  personal  competency  or  incompetency  of 
an  individual  to  contract  depends  on  the  law  of  the  place 
where  the  contract  is  made,  or  on  the  law  of  the  place 
where  the  contracting  party  is  domiciled.  Perhaps  in  this 
country  the  question  is  not  finally  settled,  though  the 
preponderance  of  opinion,  here  as  well  as  abroad,  seems 
to  be  in  favour  of  the  law  of  the  domicil.  It  may  be  that 
all  cases  are  not  to  be  governed  by  one  and  the  same  rule. 
But  when  the  contract  is  made  in  the  place  where  the 
person  whose  capacity  is  in  question  is  domiciled  there 
can  be  no  room  for  dispute." 


ESBES     LEOITIUUS     EST    QUBM     NdPTLE    DEMONSTBANT.     (Co. 

Lift.    7    b.) — The   comvwn   law    takes   him  only  to  he 
a  son  irhom  the  maniage  jrrovet  to  be  so  (k). 

The  word  "heir"(/),  in  legal  understanding,  signifies  ! 
him  to  whom  lands,  tenements,  or  hereditaments,  by  the 
act  of  God  and  right  of  blood,  descend,  of  some  estate  of 
inheritance,  for  Deus  tolas  hteredem  facere  potest  non  kovio, 
and  he  only  is  heir  who  is  ex  jtistts  niiptiis  jn-o<-reatus  (m). 
It  is,  then,  a  rule  or  masim  of  our  law,  with  respect  to  the 
descent  of  land  in  England  from  father  to  son,  that  the 
son  must  be  "hteres  letjitinuis." 

An  English  marriage  having  taken  place  between  two 
English  persons,  the  husband  committed  adultery,  and 
afterwards  went  to  Scotland  to  found  jurisdiction  against 
himself,  because  by  the  law  of  Scotland  adultery  without 

(t)  Mirror    of   JuBticee,    p.    70  ;  («i)  Co.  l.itt.  7  b,  ;  cited  B  B.  4 

FleU,  lih.  e,  c.  1.  C.   440,   454,     The    rule  respecting 

(I)  Ai  to  the  popular  and  technical  pivpertj  in  the  young  of  animals  ia 

maaning  of  the  vord  "  anceator,"  see  in  accordance  with  tbe  Roman  Law, 

per    Kiltderdey,    V.-C,    Be    Don't  partus  tequUiir  vcnlrem:  I.  2,  1,  19; 

Atate,   27   L   J.   Ch.   104,   106:  *  D.  fl,  1,  6,  |  2 ;  ;ot  Byles,  J.,  8C.  B. 

Drew.  IB4.  N.  S.  862. 
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cruelty  ia  a  ground  of  divorce.  The  Scotch  conrt  pro- 
nonnced  a  deceee  of  divorce  a  riitrulo  matrimonii.  It  ms 
held  that  a  Scotch  marria<;e  duly  celebrated  between  the 
divorced  wife  and  an  Englishman  (who  was  thenceforth 
domiciled  in  Scotland),  did  not  give  to  their  children  the 
character  of  "  lawfully  begotten,"  so  as  to  enable  them  to 
succeed  to  real  property  in  England — the  Scotch  divorce 
not  having  dissolved  the  English  marriage  (ti)- 

Again,  in  order  that  land  in  England  may  descend  from 
father  to  son,  the  son  must  have  been  bom  after,  actual 
marriage  between  his  father  and  mother ;  and  this  is  a 
rule  ji(ri«  jHygitivi,  as  indeed  are  all  the  laws  which  regulate 
succession  to  real  property,  this  particular  rule  having 
been  framed  for  the  direct  purpose  of  excluding,  in  the 
descent  of  land  in  England,  the  application  of  the  rule  of 
the  civil  and  canon  law,  j>ater  est  guem  nujitite  dcmim- 
8traiit(o),  by  which  the  subsequent  marriage  between  tbe 
father  and  mother  was  held  to  make  the  son  bom  before 
marriage  legitimate ;  and  this  rule  of  descent,  being  a  rule 
of  positive  law,  annexed  to  the  land  itself,  cannot  be 
broken  in  or  disturbed  by  the  law  of  the  country  where 
the  claimant  was  born.  Therefore,  in  Dne  \.  Varditt(}>), 
it  was  held  that  a  person  bom  in  Scotland  of  parents 
domiciled  there,  but  not  married  till  after  his  birth,  though 
legitimate  by  the  law  of  Scotland  (q),  could  not  take  real 
estate  in  England  as  heir  to  his  father,  who  died  intestate. 
And  in  Re  Don's  Estate,  Kindersley,  V.-C.  held  that  the 
father  of  an  ante  natvs  bom  in  Scotland,  and  legitimated 

(»)  Sliaic  V.    Qoiild,  L.   R,  3  H.  etpIoipedbyIj3.  BrouBhsm./Vwtoiir. 

L.  55.     See  Biii  v.  Bmiitne:,  L.  R.  Liringtlout,  3  Macq.   Sc.  App.   Cm. 

1  P.  A  D.  487  ;  Han-eji  v.  Faniie,  8  532  ;  ItyLd.  Cranworth,  Id.  S44.    Sm 

App.  (as.  43  :  E2  Ik  J.  P.  A  D.  33 ;  also  Sluddm  v.  Falrick,  L.  R.  1  Sc. 

Le  Mrmirier  v.  Le  M.,  [1S»6]  A.  C.  App.  Cas.  470, 

617  :  84  L.  J.  P.  C.  97,  {q)  See   Cmmttn  of  DalkatiMie  v. 

(<j)  D,  2,  4,  6.  JWDoicall,   7  CI,  t  F.  817 ;  ifHMro 

(p)  2  CI.   Jt    Fin,   671  ;  S.   C.    1  v.  Ar««ro,    U.    842;  BirttAiMIe  v. 

Scott,   N.    E.   828  ;  6    Biiig  N.    a  VardiU,  Id.  896. 

386 ;  5  B.  &  C.  438  ;  37  B.  a  253  ; 
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by  the  snbsequent  marriage  of  his  parents,   could  not, 
under  8  &  4  Will.  4,   c.  106,  succeed  to  real  estate  in 
England  whereof  the  son  died  seised  (r). 
If,  moreover,  the  parent  be  incapable  of  inheriting  land  Heir  to  the 

ffttlier  18 

himself,  he  has  no  heritable  blood  in  him  which  he  can  beir  to  the 
transmit  to  his  child,  according  to  the  maxim  and  old  "°^* 
acknowledged  rule  of  descent,  qui  doit  inheriter  cd  pere  doit 
inheriter  al  Jitz, — he  who  would  have  been  heir  to  the 
father  shall  be  heir  to  the  son ;  and,  therefore,  if  in 
Doe  V.  Vardill  the  son  had  died,  leaving  a  child,  before 
the  intestate,  such  child  could  not,  according  to  English 
law^  have  inherited  under  the  circumstances  (s),  and  if  in 
Re  Don*8  Estate  there  had  been  a  son  post  natus,  such  son 
could  not  have  inherited  to  his  ante  natus  brother. 

Formerly  also  the  rule  was  that  attainder  so  entirely 

corrupted  the  blood  of   a  person  attainted  that  not  only 

could  no  person  inherit  from  him,  but  no  person  could 

inherit  through  him :  so  that  if  there  were  grandfather, 

father,   and  son — three  generations,  and  the  father  was 

attainted,  and  the  grandfather  died  seised  of  lands  in  fee, 

the  attainted    father    being  dead  in  the  meantime,  the 

grandson  could  not  have  inherited  to  the  grandfather  (0- 

By  8  &  4  Will.  4,  c.  106,  s.  10,  however,  when  the  person 

from  whom  the  descent  of  any  land  is  to  be  traced  shall 

have  any  relation  who,  having  been  attainted,  shall  have 

died  before  such  descent  shall  have  taken  place,  then  such 

attainder  shall  not  prevent  from  inheriting  such  land  any 

person  who  would  have  been  capable  of  inheriting  the  same 

by  tracing  his  descent  through  such  relation  if  he  had  not 

been  attainted,  unless  such  land  shall  have  escheated  in 

consequence  of  such   attainder  before  1884.     This  Act, 

however,  by  s.  11,  does  not  extend  to  any  descent  taking 

place  on  the  death  of  any  person  dying  before  that  date. 

(r)  4  Drew.  194.  Ch.   102,  108  ;   4  Drew.   194.     See 

(«)  1  Seott,  N.  B.  842.  farther  as  to  attainder,  Eynnaird  ▼. 

(I)  Per  Kinderaley,  V.-C,  27  L.  J.      LeslU,  L.  R.  1  C.  P.  389. 

L.M.  25 
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^uiiius  There  is  likewise  another  rule  of  law  immediately  con- 

nected with,  and  similar  in  principle  to,  the  preceding, 
which  may  be  here  properly  mentioned :  qui  ex  damnato 
coitu  nascnntur  inter  liheros  non  comptUentur  (n) — ^neither 
a  bastard  (x)  nor  any  person  not  bom  in  lawful  wedlock 
can  be,  in  the  legal  sense  of  the  term,  an  heir  (y) ;  for  a 
bastard  is  reckoned  by  the  law  to  be  nuUius  Jilins,  and, 
being  thus  the  son  of  nobody,  he  has  no  inheritable  blood 
in  him{z),  and  cannot  take  land  by  succession;  and  if 
there  be  no  other  claimant  than  such  illegitimate  child, 
the  land  shall  escheat  to  the  lord.  Morover,  as  a  bastard 
cannot  be  heir  himself,  so  neither  can  he  have  any  heirs 
but  those  of  his  own  body;  for  as  all  collateral  kindred 
consists  in  being  derived  from  the  same  common  ancestor, 
and,  as  a  bastard  has  no  legal  ancestors,  he  can  have  no 
collateral  kindred,  and  consequently,  can  have  no  legal 
heirs  but  such  as  claim  by  a  lineal  descent  from  himself; 
and,  therefore,  if  a  bastard  purchases  land,  and  dies  seised 
thereof  without  issue  and  intestate,  the  land  shall  escheat 
to  the  lord  of  the  fee  (a). 

Under  3  &  4  Will.  4,  c.  106,  s.  2,  descent  is  now  to  be 
traced  from  the  purchaser,  and  under  this  section  a  son 
claiming  by  descent  from  an  illegitimate  father  who  was  the 
purchaser,  could  not  have  transmitted  the  estate  by  descent, 
upon  failure  of  his  own  issue,  to  his  heir  ex  parte  niatenui. 
But  this  was  remedied  by  a  later  statute  (h),  and  in  such  a 
case,  instead  of  escheating,  the  land  will  descend,  the  descent 
being  traced  from  the  person  last  entitled  to  it  as  if  he  had 
purchased  it. 

(u)  Co.  Litt.  8  a.  Heirs  v,  Stdlimnt,  5  Whcaton  (U.S.  \ 

{x)  "  The  strictly  technical  sense  R.  226,  227  :  Id.  262,  note, 

of  the  teim  'bastard '  is  one  who  is  (a)  Co.  Litt,  8b  ;  Finch,  Law,  117, 

not  bom  in  lawful  wedlock;"  ptr  118.     Forasnmraary  method  of  prov- 

Kindei-sley,  V.-C,  27  L.  J.  Ch.  102.  ing  the  legitimacy  of  a  person,  see 

iy)  Glanville,  lib.  7,  c.  13  ;  Shxiw  22  &  28  Vict  c.  93. 

V.  Qould,  ante,  p.  384,  n.  (w).  {h)  22  k  23  Vict.  c.  85,  ss.  19,  20. 

{z)  See  the  argument,  Steve7is(m*s 


RULES  RELATING  TO  MARRIAGE  AND  DESCENT.  887 

The  right  of  inheritance  does  not  follow  the  law  of  the  Right  of  in- 

heritance 

domicile  of  the  parties,  but  that  of  the  country  where  the  follows  the 

land  lies,  yet,  with  respect  to  personal  property,  which  has    ^  ^' 

no  locality,  and  is  of  an  ambulatory  nature,  it  is  part  of  the 

law  of  England  that  this  description  of  property  should  be 

distributed  according  to  the  jus  domicilii  (c).     "  It  is  a  clear 

proposition,*'  observed  Lord  Loughborough,  "  not  only  of 

the  law  of  England,  but  of  every  country  in  the  world  where 

law  has  the  semblance  of  science,  that  personal  property 

has  no  locality.     The  meaning  of  that  is,  not  that  personal 

property  has  no  visible  locality,  but  that  it  is  subject  to  that 

law  which  governs  the  person  of  the  owner,  both  with  respect 

to  the  disposition  of  it,  and  with  respect  to  the  transmission 

of  it,  either  by  succession,  or  by  the  act  of  the  party ;  it 

follows  the  law  of  the  person.     The  owner  in  any  country 

may  dispose  of  his  personal  property.     If  he  dies,  it  is  not 

the  law  of  the  country  in  which  the  property  is,  but  the  law 

of  the  country  of  which  he  was  a  subject,  that  will  regulate 

the  succession  "  (rf).     Mobilia  seqincntur  personam  (e),  is  the 

maxim  of  our  own  as  of  the  Eoman  Law.     The  personal 

estate  of  a  testator  accompanies  him  wherever  he  may  reside 

and  become  domiciled,  so  that  he  acquires  the  right  of 

disposing  of  and  dealing  with  it,  according  to  the  law  of  his 

domicile  (/). 

Nemo  est  Hjeres  viventis.     (Co.  Litt,  22  h.) — No  one 
van  be  heir  during  the  life  of  his  ancestor. 

By  law,  no  inheritance  can  vest,  nor  can  any  person  be  Meaning  of 
the  actual  complete  heir  of  another,  till  the  ancestor  is  dead ; 

(c)  Per  Abbott,  C.J.,   5  B.   k  C.  Brougham,   Bain  v.    Whiteltaven  ct* 

^5],  452  ;  per  Holi-oyd  and  Bayley,  Fwncss  JunctimiR,  Co.,  3  H.  L.  Cas. 

JJ.,  Id.  454.     See  17  Ch.  D.   266  ;  \^\Doglwniy.  CHturin,  L.  R.  1  H.  L. 

40  Id.  216.  301. 

(rf)  Sai  V.    Worsioick,   1    H.    Bl.  (c)  Story,  Conf.  of  Laws,  8th  ed. 

^90 ;  2  R.  R.  816  ;  cited  in  Freke  v.  634  et  aeq, 

Carbery,  L.  R.  16  Ec{.  466 ;  per  Ld.  (/)  Dofjlioni  v.   Crispin,   supra ; 

VTensleydale,  Penton  v.  Liviiujstone,  Brevier  v.  Freeman^  10  Moo.  P.  C.  C. 

3  Macq.  Sc.  App.  Cas.  547  ;  ptr  Ld.  306  ;  Hodgson  v.  Beatuihesixey  12  1<1. 

25—2 
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before  the  happening  of  this  event  he  is  called  heir-apparent, 
or  heir-presumptive  {g)y  and  his  claim,  which  can  only  beta 
an  estate  remaining  in  the  ancestor  at  the  time  of  his  death, 
and  of  which  he  has  made  no  testamentary  disposition,  may 
be  defeated  by  the  superior  title  of  an  alienee  in  the  ancestor'^ 
lifetime,  or  of  a  devisee  under  his  will.  Therefore,  if  an 
estate  be  made  to  A.  for  life,  remainder  to  the  heirs  of  6. ; 
now,  if  A.  dies  before  B.,  the  remainder  is  at  an  end  ;  for, 
during  B.'s  life,  he  has  no  heir ;  but,  if  B.  dies  first,  the 
remainder  then  immediately  vests  in  his  heir,  who  will  be 
entitled  to  the  land  on  the  death  of  A.  (/<). 

So  it  has  been  said  that  *'  a  will  takes  effect  only  on  the 
testator's  death  ;  during  his  life  it  is  subject  to  his  control ; 
and,  until  it  was  consummated  by  his  death,  no  one  had,  in 
a  legal  view,  any  interest  in  it :  Nemo  est  hceres  viventis" {i). 
Belazation  The  general  rule  being,  that  the  law  recognises  no  one 

as  heir  until  the  death  of  his  ancestor,  it  follows,  that 
though  a  party  may  be  heir-apparent,  or  heir-presumptive, 
yet  he  is  not  very  heir,  living  the  ancestor:  and  there- 
fore, where  an  estate  is  limited  to  one  as  a  purchaser  under 
the  denomination  of  heir,  heir  of  the  body,  heir  male,  or  the 
like,  the  party  cannot  take,  as  a  purchaser,  unless  by  the 
death  of  the  ancestor,  he  has,  at  the  time  when  the  estate  is 
to  vest,  become  very  heir.  But  this  rule  has  been  relaxed 
in  many  instances,  and  an  exception  engrafted  on  it,  that, 
if  there  be  suflScient  on  the  will  to  show  that  by  the  word 
''  heir "  the  testator  meant  heir-apparent,  it  shall  be  so 
construed ;  and  in  such  a  case  the  popular  sense  shall  prevail 
against  the  technical  (A:) .    In  other  words,  the  authorities 

285  ;  Crookenden  v.  Fuller,  29  L.  J.  (i)  Per  Spencer,  J.,  Mann\.  Pear- 

P.  M.  &  A.  1  :  1  Swab.  &  Tr.  441 ;  «wi,  2  Johnson  (U.S.),  R.  36. 
Andersfyn  v.  Lanertoille,  9  Id.  825.  {k)  Doe  v.  Perratt,  10  Bing.  207, 

{g)  2  Bla.  Com.  by  Stewart,  231  ;  208,  229.     See  S.  C,  7  Scott,  Jf.  R. 

Co.  Litt.  8  a.  45  c^  seq, ;  Egerton  v.  Earl  Br<nm' 

(h)  Per  Patteson,  J.,  Doe  v.  Per-  loia,  4  H.  L.  Cas.  108, 137  ;  1  Fearne, 

ratt,  7  Scott,  N.  R.  23,  24  ;  S.  C,  Cont.   Rem.,  10th  ed.  210,  and  see 

9  CI.  &  Fin.  606;  per  Littledale,  J.,  further,  as  to  the  rule,  Id.,  Index, 

5  R.  k  C.  59.  tit.  Maxims. 
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appear  to  establish  this  proposition,  that,  priiml  facie^  the 
word  "heir"  is  to  be  taken  in  its  strict  legal  sense ;  but 
that,  if  there  be  a  plain  demonstration  in  the  will,  that  the 
testator  used  it  in  a  different  sense,  such  different  sense  may 
be  assigned  to  it.  What  will  amount  to  such  plain  demonstra- 
tion must  in  each  case  depend  on  the  language  used,  and 
the  circumstances  under  which  it  was  used  and  is  not  a 
question  to  be  determined  by  reference  to  reported  cases, 
but  by  a  careful  consideration  of  that  language  and  those 
circumstances  in  the  particular  case  under  discussion  {I). 

Hence,  if  a  devise  be  made  to  A.  for  life,  remainder  to  the  instances 

heirs  of  the  body  of  B.  so  long  as  B.  shall  live,  an  estate  j?wr  jg  excluded. 

autre  vie  being  given,  and  the  ancestor  being  cestui  qxLe  vie, 

the  rule  of  law  would  plainly  be  excluded.     So,  a  devise  to 

A.  for  life,  remainder  to  the  right  heirs  of  B.  now  living, 

vests  the  remainder  in  B.'s  heir-apparent  or  presumptive ; 

and  a  devise  to  A.  for  life,  remainder  to  the  right  heir  of  B., 

be  paying  to  B.  an  annuity  upon  coming  into  possession, 

would  clearly  vest  the  remainder  in  B.'s  heir-apparent  {m). 

In  like  manner,  the  familiar  expressions,    ''heir  to  the 

throne,"   "  heir  to  a  title  or   estate,"    **  heir-apparent," 

"  heir-presumptive,"  prove  that  the  existence  of  a  parent  is 

quite  consistent  with  the  popular  idea  of  heirship  in  the 

child.    In  all  such  cases  the  legal  maxim  has  no  place,  nor 

can  it  have  in  any  in  which  the  person  speaking  knows  of 

the  existence  of  the  parent,  and  intends  that  the  devise  to 

the  child  shall  take  effect  during  the  life  of  the  parent.    It 

would  appear  that  the  question  proper  to  be  asked  in  each 

such  case  would  be,  "  Did  the  testator  use  the  word  *  heir ' 

in  the  strict  legal  sense,  or  in  any  other  sense  ?  "  and  if  the 

answer  should  be  that  he  used  the  term,  not  in  the  legal 

and  technical,  but  in  some  popular  sense,  the  sense  thus 

ascertained  should  be  carried  out  (n). 

{I)  Per  Patteson,  J.,  7  Scott,  N.  R.       N.  R.  46,  50. 
26.  (»)  Per  Ld.  ('ottenham,  7  Scott, 

(«)  Per  Ld.    Brougham,  7  Scott,       N.  K.  60,  61 ;  S.  C,  5  B.  &  C.  48. 
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Respecting  the  subject  here  touched  upon,  detailed 
information  must  be  sought  for  in  treatises  more  technical 
than  this. 


H.CBEDiTAS  NUNQUAM  ASCENDiT.    {GlanviUe,  lib,  7,  c.  1.) — The 
right  of  inheritance  never  lineally  ascends. 

Rule,  how  The  above  was  an  express  rule  of  the  feudal  law,  and 

applieo. 

remained  an  invariable  maxim  (o)  until  the  8  &  4  Will.  4, 
c.  106,  which  effected  so  great  a  change  in  the  law  of 
inheritance.  The  rule  was  thus  stated  and  illustrated  by 
Littleton  (j>) :  If  there  be  father  and  son,  and  the  father 
has  a  brother,  who  is,  therefore,  uncle  to  the  son,  and  the 
son  purchase  land  in  fee-simple,  and  die  without  issae, 
living  his  father,  the  uncle  shall  have  the  land  as  heir  to  the 
son,  and  not  the  father,  although  the  latter  is  nearer  in 
blood,  because  it  is  a  maxim  in  law  that  the  inheritance  may 
lineally  descend,  but  not  ascend.  Yet  if  the  son  in  this 
case  die  without  issue,  and  his  uncle  enter  into  the  land  as 
heir  to  the  son,  and  afterwards  the  uncle  die  without  issue, 
living  the  father,  the  father  shall  have  the  land  as  heir  to  the 
uncle,  and  not  as  heir  to  the  son,  for  he  should  rather  come 
to  the  land  by  collateral  descent  than  by  lineal  ascent. 

It  was,  moreover,  a  necessary  consequence  of  this  rule 
coupled  with  the  maxim,  seisina  facit  stipitem^  that,  if,  in 
the  instance  above  put,  the  uncle  did  not  enter  into  the  land, 
the  father  could  not  inherit  it,  because  a  man  claiming  as 
heir  in  fee-simple  by  descent  must  make  himself  heir  to  him 
who  was  last  seised  of  the  actual  freehold  and  inheritance ; 
and  if  the  uncle,  therefore,  did  not  enter,  he  would  have  had 
but  a  freehold  in  law,  and  no  actual  freehold,  and  the  last 
person  seised  of  the  actual  freehold  was  the  son,  to  whom  the 
father  could  not  make  himself  heir  {q), 

(o)  2  Com.  by  Broom  k  Hadlej-,  (;?)  S.  3. 

378  ;  3  Ci-uise,  Dig.,  4th  ed.  831.  {q)  Co.  Litt.  11  b. 
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Themaxim,  hareditas  niinquam  ascendity  therefore,  applied 
only  to  exclude  the  ancestors  in  a  direct  line,  for  the  inherit- 
ance might  ascend  indirectly,  as  in  the  preceding  example, 
from  the  son  to  the  uncle  (r). 

The  above  rule,  however,  was  altered  with  respect  to  s  &  4  Will.  4, 
descents  on  deaths  on  or  after  the  1st  of  January,  18S4,  it  ^'  '  ^*  ' 
being  enacted  by  8  &  4  Will.  4,  c.  106,  s.  6,  that  every  lineal 
ancestor  shall  be  capable  of  being  heir  to  any  of  his  issue  ; 
and  in  every  case  where  there  shall  be  no  issue  of  the 
purchaser,  his  nearest  lineal  ancestor  shall  be  his  heir  in 
preference  to  any  person  who  would  have  been  entitled  to 
inherit  either  by  tracing  his  descent  through  such  lineal 
ancestor,  or  in  consequence  of  there  being  no  descendant  of 
sach  lineal  ancestor,  so  that  the  father  shall  be  preferred 
to  a  brother  or  sister,  and  a  more  remote  lineal  ancestor  to 
any  of  his  issue  other  than  a  nearer  lineal  ancestor  or 
his  issue. 

But  by  8.  7  it  is  provided,  that  none  of  the  maternal 
ancestors  of  the  person  from  whom  the  descent  is  to  be 
traced,  nor  any  of  their  descendants,  shall  be  capable  of 
inheriting  until  all  his  paternal  ancestors  and  their  descen- 
dants shall  have  failed ;  and  also  that  no  female  paternal 
ancestor  of  such  person,  nor  any  of  her  descendants,  shall 
be  capable  of  inheriting  until  all  his  male  paternal  ancestors 
and  their  descendants  shall  have  failed  and  that  no  female 
maternal  ancestor  of  such  person,  nor  any  of  her  descendants, 
shall  be  capable  of  inheriting  until  all  his  male  maternal 
ancestors  and  their  descendants  shall  have  failed. 

And  here  we  may  conveniently  advert  to  a  well-known  Lineal  descent 
maxim  of  our  law,  which  is  thus  expressed:   linea  recta  ^^^^ 
semper  pnefertur  transversali  («) — the  right  line  shall  always 
be  preferred  to  the  collateral.     It  is  a  rule  of  descent  that 
the  lineal  descendants  in  injinituvi  of  any  person  deceased 
shall  represent  their  ancestor,  that  is,  shall  stand  in  the 

(r)  Bracton,  Ub.  2,  c.  29.  («)  Co.  Litt.  10  b ;  FleU,  lib.  6,  c.  1. 
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same  place  as  the  person  himself  would  have  done  had 
he  been  living  {t). 

Hence  it  is,  that  the  son  or  grandchild,  whether  son  or 
daughter,  of  the  eldest  son  succeeds  before  the  younger  son, 
and  the  son  or  grandchild  of  the  eldest  brother  before  the 
younger  brother;  and  so,  through  all  the  degrees  of  succession 
by  the  right  of  representation  the  right  of  proximity  is  trans- 
ferred from  the  root  to  the  branches,  and  gives  them  the  same 
preference  as  the  next  and  worthiest  of  blood  (u). 
ExciQsion  of  Another  rule  immediately  connected  with  the  preceding, 
blood?  ^^^  ^^^^  which  related  to  the  exclusion  of  the  half  blood, 

but  which,  originally,  it  would  seem,  extended  only  to  exclude 
a  frater  uterinus  from  inheriting  land  descended  a  patre : 
f rater  fratri  utcrino  non  succedet  in  hareditate  paternd  (x). 
This  rule,  however,  although  expressed  with  considerable 
limitation  in  the  maxim  just  cited,  had  this  more  extended 
signification — ^that  the  heir,  in  order  to  take  by  descent, 
need  not  be  the  nearest  kinsman  absolutely ;  but,  although 
a  distant  kinsman  of  the  whole  blood,  he  should  neverthe- 
less be  admitted  to  the  total  exclusion  of  a  much  nearer 
kinsman  of  the  half  blood  :  and,  further,  that  the  estate 
should  escheat  to  the  lord,  rather  than  the  half  blood 
should  inherit  (y). 

It  has,  however,  been  observed  by  Mr.  Preston,  that  the 
mere  circumstance  that  a  person  was  of  the  half  blood  to 
the  person  last  seised,  would  not  have  excluded  him  from 
taking  as  heir,  if  he  were  of  the  whole  blood  to  those  ances- 
tors through  whom  the  descent  was  to  be  derived  by 
representation :  thus,  if  two  first  cousins,  D.  and  E.,  had 
intermarried,  and  had  issue  a  son,  F.,  and  D.  had  married 
again,  and  had  issue,  G.,  and  F.  died  seised,  G.  could  not 
have  taken  as  half  brother  of  F.,  but  he  might  as  maternal 

it)  3  Cruise,  Dig.,  4th  ed.  333.  Amos,  p.  15. 

(w)  Hale,  Hist,  6th  ed.  322,  323;  (i/)  Per  Kindersley,  V.-C.   27  L,  J. 

3  Cruise,  Dig.,  4th  ed.  333.  Cli.  102. 
(r)  Fort,  de  Laud.  Leg.  Aug.,  by 
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cousin  to  him  {z) ;   for  quando  dxu)  jura  in   una  persona 
concurrunt  aquum  est  ac  si  essent  in  diversis  (a). 

The  law  on  this  subject,  however,  was  entirely  altered  and  3  &  4  Will.  4, 
materially  improved  by  S  &  4  Will.  4,  c.  106,  s.  9,  which  ""'  ^^^'  ^  ^' 
enables  the  half  blood  to  inherit  next  after  any  relation  in  the 
same  degree  of  the  whole  blood  and  his  issue,  where  the 
common  ancestor  is  a  male,  and  next  after  the  common 
ancestor  where  a  female,  so  that  the  brother  of  the  half 
blood  on  the  part  of  the  father  shall  inherit  next  after  the 
sisters  of  the  whole  blood  on  the  part  of  the  father  and  their 
issue,  and  the  brother  of  the  half  blood  on  the  part  of  the 
mother  shall  inherit  next  after  the  mother. 

We  may  add  that  the  rule  excluding  the  half  blood  did  Descent  of 
not  hold  on  the  descent  of  the  Crown.  Therefore,  if  a  king  ®  ^"' 
had  issue  a  son  and  a  daughter  by  one  wife,  and  a  son  by 
another  wife,  and  died ;  on  the  death  of  the  eldest  son 
without  issue,  the  younger  son  was  entitled  to  the  Crown,  to 
the  exclusion  of  the  daughter.  For  instance,  the  Crown 
actually  did  descend  from  King  Edward  VI.  to  Queen  Mary, 
and  from  her  to  Queen  Elizabeth,  who  were  respectively 
of  the  half  blood  to  each  other.  Nor  did  the  rule  apply 
to  estates  tail  {h). 


Pebsona  conjuncta  .^qqiparatub  intebesse  pbopbio.  (Bac. 
Max.y  reg.  18.) — The  interest  of  a  personal  connection 
is  sometimes  regarded  in  law  as  that  of  the  individual 
himself 

In  the  words  of  the  civil  law,  jitra  sanguinis  mdlo  jure  Rule  laid 

down  bv 

civili  dirimi  possunt  (c);  the  law,  according  to  Lord  Bacon,  Lord  Bacon, 
hath  so  much  respect  for  nature  and  conjunction  of  blood, 

(s)  2  Prcst  Abs.  Tit.  447.  ss.   14,  16  ;  3  Cruise,  Dig.,  4th  ed. 

(a)  Id.  449.     The  maxim  supra  is  886.      See    also    Hume's     Hist,    of 

exemplified   by  Jones  v.   JMvies,  7  England,  vol.  4,  pp.  242,  265. 

H.  k  N.  507  ;  S.  C,  5  Id.  766.  (c)  D.    60,    17,    8  ;    Bac.     Max., 

(6)  1  Com.  by  Broom  k  Hadley,  reg.  11. 

228;   Chit.  Vre.   Ctowti,    10;   Litt.  % 
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that  in  divers  cases  it  compares  and  matches  nearness 
of  blood  with  consideration  of  profit  and  interest,  and,  in 
some  cases,  allows  of  it  more  strongly.  Therefore,  if  a 
man  covenant  in  consideration  of  blood,  to  stand  seised  to 
the  use  of  his  brother  or  son,  or  near  kinsman,  a  use 
is  well  raised  by  his  covenant  without  transmutation  of 
possession  (c2). 

The  above  maxim,  as  to  pirsona  conjuncta,  is  likewise, 
in  some  cases,  applicable  in  determining  the  liabiUty  of 
an  infant  on  contracts,  for  what  cannot  strictly  be  con- 
sidered as  '' necessaries"  within  the  ordinary  meaning  of 
that  term(c).  Thus,  as  observed  by  Lord  Bacon,  "if  a 
man  under  the  years  of  twenty-one,  contract  for  the 
nursing  of  his  lawful  child,  this  contract  is  good,  and 
shall  not  be  avoided  by  infancy,  no  more  than  if  he  had 
contracted  for  his  own  aliments  or  erudition.''  The  like 
legal  principle  has  been  extended  so  as  to  render  an  infant 
widow  liable  upon  her  contract  for  the  funeral  of  her 
husband,  who  had  left  no  property  to  be  administered  (/). 
Qualification  ^^^  maxim  under  consideration  does  not,  however, 
of  rule.  apply  so  as  to  render  a  parent  liable  on  the  contract  of 

the  infant  child,  even  where  such  contract  is  for  "neces- 
saries," unless  there  be  some  evidence  that  the  parent  has 
either  sanctioned  or  ratified  the  contract.  If,  said  Lord 
Abinger,  G.B.  (g),  a  father  does  any  specific  act  from  which 
it  may  reasonably  be  inferred  that  he  has  authorised  his 
son  to  contract  a  debt,  he  may  be  liable  in  respect  of  the 
debt  so  contracted ;  but  the  mere  moral  obligation  on  the 
father  to  maintain  his  child  affords  no  inference  of  a  legal 

(d)  Bac.  Max.,  reg.  18.  v.  Beard,  12  C.  B.  N.  S.  S44) ;  Jlfad 

{e)  As    to    wliich    see    Myder   v.  v.  Lcfford,  6  Exch.  636,  and  -Kiw  v. 

Womlnodl,  L.  R.  4  Ex.  32.  Shepherd,    12    C.    B.    N.    S.    332 ; 

(/)  Cfuijyple  V.  Cooper,  13  M.  &  W.  liidiardson  v.  Ihibois^  L.  R.  5  Q.  B. 

259,  260.  51.     See  Baselcy  v.  Forder,  L.  R.  8 

ig)  Mortiiiwrc  v.   Wright,  6  M.  k  Q.  B.  559,  as  showing  under  peculiar 

\V.  487 ;  ShclUni  v.  Spi-ingeU,  11  C.  cii-cumstances    the   liability  of  the 

B.  452.      See  Ainbroae  v.  Kerrison,  husband  in  respect  of  his  wife. 
10  C.  B.  776  (followed  in  Bradsftaw 
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promise  to  pay  his  debts.  "In  order  to  bind  a  father 
in  point  of  Jaw  for  a  debt  incurred  by  his  son,  you  must 
prove  that  he  has  contracted  to  be  bound,  just  in  the  same 
manner  as  you  would  prove  such  a  contract  against  any 
other  person ;  and  it  would  bring  the  law  into  great  uncer- 
tainty if  it  were  permitted  to  juries  to  impose  a  liability 
in  each  particular  case,  according  to  their  own  feelings  or 
prejudices,"  "  It  is,"  obser^'ed  Parke,  B.,  in  the  same  case, 
"  a  clear  principle  of  law,  that  a  father  is  not  under  any 
legal  obligation  to  pay  his  son's  debts,  except,  indeed,  by 
proceedings  under  the  43  Eliz.  (,h),  by  which  he  may,  under 
certain  circumstances,  be  compelled  to  support  bis  children 
according  to  his  ability ;  but  the  mere  moral  obligation  to 
do  80  cannot  impose  upon  him  any  legal  liability  "  <)}• 

Again,  we  read,  "It  hath  been  resolved  by  the  justices  Evidenooof 
that  a  wife  cannot  be  produced  either  against  or  for  her  husb^'ii;. 
husband,  quia  gtntt  dwe  animee  in  caivic  una,  and  it  might 
!«  a  cause  of  implacable  discord  and  dissension  between 
the  husband  and  the  wife,  and  a  means  of  great  incon- 
venience"  (A) .  At  common  law,  however,  the  above  rule 
did  not  apply  where  a  personal  injury  had  been  committed 
by  the  husband  against  the  wife,  or  i-ice  i-ersii  (I).  And 
the  role  in  question  has  been  in  great  part  abrogated  by 
the  legislature. 

By  the  Evidence  Amendment  Act,  1653  (»0,  the  husband 
or  wife  became  a  competent  and  compellable  witness  for 
or  against  the  wife  or  husband,  except  in  a  criminal  proceed- 
ing or  proceeding  instituted  in  consequence  of  adultery. 
By  the  Evidence  Further  Amendment  Act,  1869  (h),  the 

(A)  See  ffriiuuU  v.  Weill,  7  iL  &  lias   the  same  i-rmediea  by  waj  oF 

Or.   10S3 ;  EaUivger  V,    Teiiq'lr,   4  cHmiDal     proMcdiiigs   againat     her 

B.  A  8.  4S1.  hiubaad    for    tlie    security    of    het 

(t)  For    Conrts  of    lav   "are   to  eejiarate  pro]<erty  aa  thougli  she  were 

deciile  aecordin);  to  the  la/al  obliga-  afi-me  sole. 

liuKt  of  parties;"  jter  Alderaou,  B.,  (i)  Lord    Audhtj'i  com,   3    How. 

TMrruT  t.  Matrnt,  U  M.  &  W,  117.  St.  Tr.  402,  413. 

[t)  Co.  LitL  e  b.     Under  45 1  4S  {»i)  16  L  17  Vict.  c.  63. 

Vicu  e.  76,  s.  12.  a  married  womnii  (b)  32  k  33  Vict,  c,  88. 
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husband  or  wife  of  a  party  to  a  proceeding  instituted  in  con- 
sequence of  adultery  became  a  competent  witness  therein. 
And  by  the  Criminal  Evidence  Act,  1898  (o),  the  husband 
or  wife  of  a  person  charged  with  an  offence  became  a 
competent  witness  for  the  defence  (p),  and  also  in  certain 
specific  cases  (q),  may  be  called  as  witness  for  the  proseen- 
tion  without  the  consent  of  the  person  charged.  But  such 
witness,  if  called  under  the  above  Act  of  1853  or  1898, 
cannot  be  compelled  to  disclose  communications  made  to 
him  or  her  by  the  wife  or  husband  during  the  marriage  (r). 
In  the  sense  then  above  explained,  and  with  the  restric- 
tions above  suggested,  must  be  understood  the  maxim 
illustrated  by  Lord  Bacon,  and  with  which  we  conclude  our 
list  of  rules  relative  to  marriage  and  descent:  Persona 
conjxincta  (cquiparatur  interease  proprio. 

(o)  61  &  62  Vict,  c  36.  40  Yict  c.  14. 

Ip)  S.  1.  (r)  16  k  17  Vict,  c  83,  a.  8 ;  6U 

(  q)  S.  4,  and  schedule.     See  also      62  Vict.  c.  36,  s.  1  (d). 


CHAPTER  VIII. 


THE    tNTBRPBETATIOK   OF    DEEDS   AND    WRITTEN 
INSTRUMENTS. 

In  tihis  chapter  an  attempt  is  made  to  give  a  general  view 
ol  such  maxims  as  are  of  most  practical  utility  in  construing 
deeds  and  written  instruments ;  and  some  remarks  are 
'  occasionally  added,  showing  how  these  rules  apply  to  wills 
and  statutes.  As  the  decided  cases  on  the  subject  are  very 
numerous,  and  as  in  a  work  like  the  present  it  would  be 
nudesirable,  and  indeed  impossible,  to  refer  to  any  con- 
siderable portion  of  them,  only  those  cases  are  cited  which 
elucidate  most  clearly  the  meaning,  extent,  and  qualifications 
of  the  varions  maxims.  The  importance  of  fixed  rules  of 
mterpretation  is  manifest,  and  not  less  manifest  is  the 
importance  of  a  knowledge  of  those  rules.  In  construing 
deeds  and  wills,  the  language  of  which,  owing  to  the  use 
of  inaccurate  terms,  frequently  falls  short  of,  or  altogether 
misreprwents,  the  intentions  of  the  parties,  such  rules  are 
necessary  in  order  to  insure  just  and  uniform  decisions; 
and  they  are  equally  so  where  it  becomes  the  duty  of  a 
Court  of  law  to  unravel  those  intricacies  and  ambiguities 
vhicb  occur  in  statutes,  and  which  result  from  ideas  not 
sufficiently  precise,  from  views  too  little  comprehensive,  or 
from  the  unavoidable  imperfections  of  language  (a).  In 
each  case,  where  difficulty  arises,  peculiar  principles  and 
methods  of  interpretation  are  applied,  reference  being 
alivays  had  to  the  general  scope  and  intention  of  the 

(a)  See  Ld.  Teignmoath'B  Life  of  Sir  \Y.  Jqdgb,  261. 
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instrument,  the  nature  of  the  transaction,  and  the  legal 
rights  and  situation  of  the  parties  interested.  The  rules 
of  interpretation  separately  considered  in  this  chapter 
are: — 1,  that  an  instrument  shall  be  construed  Uberallv 
and  according  to  the  intention  of  the  parties ;  2,  that  the 
whole  context  shall  be  considered ;  3,  that  the  meaninj;  of 
a  word  may  often  be  known  from  the  context ;  4,  that  no 
man  shall  derogate  from  his  own  grant ;  5,  that  a  latent 
ambiguity  may,  but  a  patent  ambiguity  cannot,  be  explained 
by  extrinsic  evidence ;  6,  that  where  there  is  no  ambiguity, 
the  natural  construction  shall  prevail ;  7,  that  an  instru- 
ment or  expression  is  suflSciently  certain  which  can  be  made 
so ;  8,  that  surplusage  may  be  rejected ;  9,  that  a  false 
description  is  often  immaterial ;  10,  that  general  words 
may  be  restrained  by  refeience  to  the  subject-matter; 
11,  that  the  special  mention  of  one  thing  may  be  under- 
stood as  excluding  another ;  12,  that  the  expression  of  what 
is  implied  is  inoperative ;  18,  that  a  clause  referred  to  must 
be  understood  as  incorporated  with  that  referring  to  it; 
14,  that  relative  words  refer  to  the  next  antecedent;  15,  that 
that  mode  of  exposition  is  best  which  is  founded  on  a 
reference  to  contemporaneous  facts  and  circumstances; 
16,  that  he  who  too  minutely  regards  the  form  of  expression 
takes  but  a  superficial  and,  therefore,  probably  an  erroneous 
view  of  the  meaning  of  an  instrument. 


BbNIGN-E       FACIENDJE       sunt       InTERPRETATIONES       PROPTER 
SiMPLICITATEM     LaICORUM    UT   EeS   MAGI8     VALEAT    QVAM 

pereat;  bt  Verba  Intentioni,  non  e  contra,  dbbext 
inservire:  {Co.  TAtt.  96  a.)  A  liberal  couBtriietion 
should  he  jmt  upon  written  nistruvinits,  so  as  to  uphold 
theniy  if  possible,  and  carry  into  effect  the  intention  of 
the  pai'tics. 

The  two  rules  of  most  general  application  in  construing 
a  written  instrument  are — 1st,  that  it  shall,  if  possible,  be 
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80  interpreted  nt  res  vvagis  valeat  qiiam  pereat(h),  and 
2ndlyy  that  such  a  meaning  shall  be  given  to  it  as  may 
carry  oat  and  effectuate  to  the  fullest  extent  the  intention 
of  the  parties.  These  maxims  are,  indeed,  in  some  cases 
restricted  by  the  operation  of  technical  rules,  which,  for 
the  sake  of  uniformity,  ascribe  definite  meanings  to  par- 
ticular expressions;  and,  in  other  cases,  they  receive, 
when  applied  to  particular  instruments,  certain  qualifica- 
tions, which  are  imposed  for  wise  and  beneficial  purposes  ; 
but,  notwithstanding  these  restrictions  and  qualifications, 
the  above  maxims  are  undoubtedly  the  most  important  and 
comprehensive  which  can  be  used  for  determining  the  true 
construction  of  written  instruments. 

It  is  then  laid  down  repeatedly  by  the  old  reporters  and  General 
legal  writers,  that  in  construing  a  deed,  every  part  of  it  construction 
must  be  made,  if  possible,  to  take  effect,  and  every  word  °^       ^ 
must  be  rnade  to  operate  in  some  shape  or  other  (c).     The 
construction,  likewise,  must  be  such  as  will  preserve  rather 
than  destroy  (d) ;  it  must  be  reasonable,  and  agreeable  to 
common  understanding  (e) ;  it  must  also  be  favourable,  and 
as  near  the  minds  and  apparent  intents  of  the  parties  as 
the  rules  of  law  will  admit  (/),  and,  as  observed  by  Lord 
Hale,  the  judges  ought  to  be  curious  and  subtle  to  invent 

(b)  See  per  Erie,  C.J.,   Cheney  v.  N.  S.  364,    370.     See   Blackwcll  v. 

Courtois,  13  C.  B.  N.  S.  640  ;  Broom  Englmid,  8  E.  &  B.  541,  549. 
v.  Batchelor,  1  H.  &  N.  256;  citetl  **  If  a  plea  admits  of  two  constrnc- 

in  Beffer  v.  Meadows,  L.  R.  4  C.  P.  tions,  one  of  which  gives  a  8en8i})le 

600 ;  Stfcle  v.  Hoe,    14   Q.    B.  431,  effect  to  the   whole,  and  the   other 

445 ;  Ford  v.  Beechj  11    Q.  B.  852,  makes  a  portion  of  it  idle  and  insen- 

866,  868,  870  ;  Oldershaw  v.  King,  sible,  the  Court  is  bound  to  adopt  the 

2  H.  k  X.  517;  Mare  v.   Charles,  former  construction  ;"  j^cr  Williams, 

5  E.  ft  B.  978  ;  approved  in  Penrose  J.,  rder  v.  Daniel,  5  C.  B.  579. 
T.  MaHfjr,  £.  B.  &  E.  503.  (c)  Shep.  Touch.  84  ;  Tlowxl.  156. 

'*  All  contracts  should,  if  possible,  {d)  Per  Ld.  Brougham,   LanysUm 

he  construed  ut  res  niagis  valeat  qivam  v.  Langston,  2  CI.  &    F.  243  ;  cited 

pereai;^   per  Byles,   J.,   Shorediteh  arg.,  Baker  v.    Thicker,  3  H.  L.  CaH. 

Vedry  v.    Hughes,  17   C.  R    N.  S.  116. 

162.    The  maxim  was  applied  in  Reg,  {e)  1  Bulst.  175  ;  Hob.  304. 

V.   BroadhempsUm,  1   £.  &  £.   154,  (/)  1  And.  60 ;  Jenk.  Cent.  260. 

163 ;   Pugh  v    Stringfiehl,  4   C.    B. 


400 


IKTKKPBBTATION  OF  DEEDS  AND  WBTTTEN  INSTRUMENTS. 


Deeds  shall 
be  made 
operative,  if 
possible. 


TesLaoDB  and  means  to  make  acts  effectual  according  to  the 
just  intent  of  the  parties  (g) ;  they  will  not,  therefore, 
cavil  abont  the  propriety  of  words  when  the  intent  of  the 
parties  appears,  bat  will  rather  apply  the  words  to  fulfil 
the  intent,  than  destroy  the  intent  by  reason  of  the 
insufficiency  of  the  words  (A). 

It  may,  indeed,  chance  that,  on  executing  an  agreement 
onder  seal,  the  parties  failed  to  contemplate  the  happening 
of  some  particular  event  or  the  existence  of  some  particular 
state  of  &ct8  at  a  future  period  (i) ;  and  all  the  CSourt  can 
do  in  such  a  case  is  to  ascertain  the  meaning  of  the  words 
actually  used  ;  and,  in  construing  the  deed,  they  will  adopt 
the  established  rule  of  construction,  ''  to  read  the  words  in 
their  ordinary  and  grammatical  sense,  and  to  give  them 
effect,  unless  such  a  construction  would  lead  to  some 
absurdity  or  inconvenience  (A*),  or  would  be  plainly  repug- 
nant to  the  intention  of  the  parties  to  be  collected  from 
other  parts  of  the  deed"(0.  For  ''the  golden  role  of 
construction,"  to  which  we  shall  presently  revert,  "  is  that 
words  are  to  be  construed  according  to  their  natural 
meaning,  unless  such  a  construction  would  either  render 
them  senseless  or  would  be  opposed  to  the  general  scope 
and  intent  of  the  instrument,  or  unless  there  be  some  very 
cogent  reason  of  convenience  in  favour  of  a  different 
interpretation  "  (wj)- 

Deeds,  then,  shall  be  so  construed  as  to  operate  accord- 
ing to  the  intention  of  the  parties,  if  by  law  they  may ; 
and  if  they  cannot  in  one  form,  they  shall  operate  in  that 
which  by  law  will  effectuate  the  intention :  qnando  res  non 


(g)  Crossing  y,  Scudamore,  2  Lev. 

9  ;  per  Ld.  Hobart,  Hob.  277,  cited 
WiHes,  R.  682 ;  Afoselaj  v.  MatUtix, 

10  M.  k  W.  533. 

(h)  1  Plowd.  169,  160,  162. 
(i)  See  Judgm.,  Lloijd  v.  Ouibert, 
L.  R.  1  Q.  B.  120. 
{k)  The  element  of  inconvenience  ia 


not  to  be  considered  if  the  construc- 
tion of  the  document  \&  cleir.  Bei- 
Umdey's  ease,  16  Ch.  D.  631,  686 ; 
50  L.  J.  Ch.  167. 

{I)  Ftr  Parke,  B.,  Bland  v.  Crouy 
ley,  6  Exch.  529. 

(m)  Per  Bramwell,  R,  F(mU  v. 
TrarUer,  3  H.  &  C.  461. 
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ralet  ut  ago,  raleat  quantum  vale  re  potest  (n).  For,  in  these 
later  times,  the  judges  have  gone  farther  than  formerly,  and 
have  had  more  consideration  for  the  substance,  to  wit,  the 
passing  of  the  estate  according  to  the  intent  of  the  parties, 
than  the  shadow,  to  wit,  the  manner  of  passing  it  (o). 

Thus,  where  A.,  in  consideration  of  natural  love  and  of  Hoe  v,  Tran* 
100/.,  by  deeds  of  lease  and  release,  granted,  released,  and  ''*^*^* 
confirmed  his  lands  after  his  own  death,  to  his  brother  B. 
in  tail,  with  remainder  to  C,  the  son  of  another  brother  of 
A.,  in  fee ;  and  he  covenanted  and  granted  that  the  lands 
should,  after  his  death,  be  held  by  B.  and  the  heirs  of  his 
body,  or  by  C.  and  his  heirs,  according  to  the  true  intent 
of  the  deed  ;  it  was  held,  that,  although  the  deed  could  not 
operate  as  a  release,  because  it  attempted  to  convey  a 
freehold  in  futuro,  yet  it  was  good  as  a  covenant  to  stand 
seised  (;>).  So,  if  the  King's  charter  will  bear  a  double 
construction,  one  which  will  carry  the  grant  into  effect,  the 
other  which  will  make  it  inoperative,  the  former  is  to 
be  adopted  ((^).  And  generally,  **  if  words  have  a  double 
intendment,  and  the  one  standeth  with  law,  and  the  other 
is  against  law,  they  are  to  be  taken  in  the  sense  which  is 
agreeable  to  law  "  (r). 


(n)  Per  Ld.  Mansfield,  QoodtiUc  v. 
Bailey y  Cowi>.  600 ;  cited  Roe  v. 
Archhp.  of  York,  6  East,  105  :  8 
R.  R.  413 ;  1  Ventr.  216.  See  also 
the  instances  mentioned  in  G^ibson  v. 
Miiut,  1  H.  BL  614,  620  ;  1  K.  R.  754. 

(o)  Chmany.  Sheaf,  8  Lev.  370;  cited 
Doe  V.  Dames,  2  M.  k  W^.  516  ;  per 
Willeis  QJ.,SmUhY,PaekhurU,^ki\i, 
136  ;  cited.  Marq,  of  Clvolnumdely  v. 
Id,  airUon,  2  B.  &  Aid.  637;  21  K.R. 
419;  TarleUmv.  Slaniforth.BT.  R. 695; 
4R.R.  845 :  per  Maulc,  J  ,  Borradaile 
V.  Hunier,  5  Scott,  N.  R.  431,  432  ; 
2  Wma.  Saund.  96  a,  n.  (1) ;  3  Prest. 
Abstr.Tit.  21,  22  ;  1  Id.  813. 

ip)  Roe  V.  Tranmarr,  Willes,  682. 
See   the    oases    collected    2    Wnis. 

L.X. 


Saund.  96  a,  n.  (1) ;  1  Prest.  Abstr. 
Tit.  813  ;  1  Rep.  76  ;  J'erry  v. 
nV/te,  4  Scott,  N.  R.  S66;  Doe  v. 
Wooflroff,  10  M.  &  W.  608  ;  15  Id. 
769  ;  2  H.  L.  Cas.  811. 

"  Tlie  general  rule,"  also,  **  is  that 
a  covenant  not  to  sue  when  it  does 
not  affect  other  parties,  and  is  so  in- 
tended, may  be  pleaded  as  a  release." 
Per  Byles,  J.,  Rai/  v.  Jones,  19  C.  B. 
N.  S.  423.  A  deed  of  bargain  and  sale 
void  for  want  of  inrolment  will  operate 
as  a  grant  of  the  reversion  ;  HaggeriAmx 
V.  Hanhury,  5  B.  &  C.  101  ;  29  R.R. 
176 ;  Adams  v.  Steo",  Cro.  Jac.  210. 

iq)  Per  Tindal,  C.J.,  Rtdfer  v. 
Chapnian,  8  M.  &  W.  102. 

(r)  Sliep.   Touch,  80,   adopted  by 
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In  accordance  \dih  the  same  principle  of  construction, 
where  divers  persons  join  in  a  deed,  and  some  are  able  to 
make  such  deed,  and  some  are  not  able,  this  shall  be  said 
to  be  his  deed  alone  that  is  able  (s) ;  and  if  a  deed  be  made 
to  one  that  is  incapable  and  another  that  is  capable,  it  shall 
enure  only  to  the  latter  (t).  So,  if  mortgagor  and  mortgagee 
join  in  a  lease,  this  enures  as  the  lease  of  the  mortgage, 
and  the  confirmation  of  the  mortgagor  (u) ;  and  a  joint  lease 
by  tenant  for  life  and  remainderman  operates  daring  the 
former's  life  as  his  demise,  confirmed  by  the  remainderman, 
and  afterwards  as  the  demise  of  the  remainderman  (x). 
Kale  as  to  The  preceding  examples  suffice  to  show  that  where  a  deed 

consideml       cannot  operate  in  the  precise  manner  or  to  the  full  extent 

intended  by  the  parties,  it  shall,  nevertheless,  be  made  as 
far  as  possible  to  effectuate  their  intention.  Acting,  more- 
over, on  a  kindred  principle,  the  Court  will  endeavour  to 
affix  such  a  meaning  to  words  of  obscure  or  doubtful  import 
occurring  in  a  deed,  as  may  best  carry  out  the  plain  and 
manifest  intention  of  the  parties,  as  collected  from  the  four 
corners  of  the  instrument, — with  these  qualifications,  how- 
ever, that  the  intent  of  the  parties  shall  never  be  carried 
into  effect  contrary  to  the  rules  of  law,  and  that,  as  a 
general  rule,  the  Court  will  not  introduce  into  a  deed  words 
which  are  not  to  be  found  there  0/)>  nor  strike  out  of  a  deed 
words  which  are  there,  in  order  to  make  the  sense  different  (.')• 
The  following  illustrations  of  the  above  propositions  may 
advantageously  be  noticed,  and  many  others  of  equal 
importance  will,  doubtless,  occur  to  the  reader. 

Martin,  B.,  Fussell  v.  Danicly  10  v.5'«ii</*,Willes,832;  citedbyAlexan- 
Exch.  697  ;  Co.  Litt.  42a,  183  :  Noy,  tier, CK.Colmorrv.  7>MrfaZ/,2Y.&J. 
Max.,  9th  ed.  211.  018  ;  81  K.K.  637  ;  peilA.  Bronghiini. 

it)  Shep.  Touch.  81  :  Finch,  L.  60.  JADigsiony.  Ltt ngdQn,2 CI  kT.  243;37 

(0  Shop.  T.)uch.  82.  R.R  57;  Panncll  v.  J/»7/,3  C.  B.  ^i^. 

( a)  Doe  V.  Adaias,  2  Cr.  k  J.  232 ;  per  637. 
Ixi.  Lyudhurat,  C.  B.,  Svuth  v.  Pock^  (z)   White  v.  Bnmhy,  16  L  J.  Q-  K. 

liwftoii,  1  Cr.  k  J.  446:  35  R.  R.  756.  156  ;  accus  an  to  mere  surphisagf,  *«« 

(.r)  TrejMi'Vs  aise,  6  Rep.  15.  post. 

{*/)  See ^>cr  Willes,  CJ.,  Park/iursl 
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In  cases  excluded  from  the  operation  of  7  i!b  8  Vict.  c.  76,  instrument 
8.  4  (n),  and  8  &  9  Vict.  c.  106,  b.  3  (l>),  the  question  whether  "  *'""*' 
a  particnlar  instrument  should  be  construed  as  a  lease  or  as 
au  agreement  tor  a  lease  must  be  answered  by  considering 
the  intention  of  the  parties,  as  collected  from  the  instrument 
itself ;  and  any  words  which  suffice  to  explain  the  intent  of  the 
parties,  that  the  one  should  divest  himself  of  the  possession, 
andtbeothercomeintoitfor  such  adnterminate  time,  whether 
they  run  in  the  form  of  a  licence,  covenant,  or  agreement, 
will  of  themselves  be  held.  In  construction  of  law,  to  amount 
to  a  lease  for  years  as  effectually  as  if  the  most  proper  and 
pertinent  words  had  been  used  tor  that  purpose  (c). 

The  rules  applicable  and  cases  decided  with  reference  to  Coiuitniction 
the  construction  of  covenants  will  also  be  found  to  furnish 
atrong  instances  of  the  anxiety  which  our  Courts  evince  to 
effectuate  the  real  intention  {d)  of  the  parties  to  a  deed  or 
agreement  (e) ;  for  it  is  not  necessary,  in  order  to  charge  a 
party  with  a  covenant,  that  there  should  be  express  words 
ot  covenant  or  agreement,  but  it  is  enough  it  the  intention 
of  the  parties  to  create  a  covenant  be  apparent  (/).  Where, 
therefore,  words  of  recital  (it)  or  reference  manifest  a  clear 

(n]  3«e  BuTton  v.  Seettl,  16  M.  k  tinn— in  tmth  is  the  Inn-."    Sucli  a 

W.  307  i  Binul  y.  Roiling,  1  B.  &  ^.  rali^  is  that  wherv  a  deed  in  made  tHler 

371,  jmrta— no  oiio  wlio  is  not  ex|irea*e(l  to 

(ft)  St*  Eiillruon  v.  Lto.i,  7  H.  *  N.  be  a  party  onn  sue  ii|K)n  a  covenant 

;3;  Tidfy  v.  MoUtit,  16  C.  B.  N.  S.  contained  in  it ;   Chcita-field  Co.  v. 

298.  Ha.rti„»,  3  H.  4  C.  077,  691,  cited 

(c)  Bm.  Abr.  ■•Lcajai-  (K.)  :  and  in  Giirriu  v.  fCoptm,  Id.  HBB. 

S  Sliep,   Tou^h.,   by  Preston,  272  ;  (e)  See  Dor  v.  Price.  8  C.  B.  884. 

died  Jndgm.,   Doe  t.   Day,   2  (J.    R  (/)  Prr  Tindal,  C.J.,  Coiirhieij  v. 

ISa  H  itq.  !  Aldtnimn  v.   A'ral',  i  Taylor,  7  Scott,  N.  II.  785  ;  Ifood  v. 

M.  fc  W.  701.  Copper-miiien'  Co.,  7  C.  B.  906  ;  ^^ 

(rf)  Such  intention   may  however  Parke,  U.,  Righj  v.  ff.  W.  R.  Co.,  H 

be  rmitrated  by  the  oiKration  of  a  M.  4  W.  815 :  and/a?iiav.  t'ocAmnf, 

poaitive  and   technical  rule  of  law.  7   Eitcli.    177;    S.   C,    8    Id.   558; 

"A  technieal   rale   U  one  which  ie  Farrall  v.  HildiUJi,   6  C.  B.  N.  8. 

Mablinhed  by  authority  and  prece-  840.     See  BeaUtj^.  Stuart,  7  H.  4  N. 

•Itnt,  wliich   dues  not  depend  npon  7S3,   759  ;   Be  Hadat.  [tS9S]  2  Cli. 

rtaraniDg  or  arfjnment,  hut  in  a  lixed  220  :  67  L.  J.  Ch.  428. 

entahliihed  rule  to  be  acted  opon,  and  {g)  See  Laij  v.  Moltravi,  IB  C,  H. 

only  discnsaed  as  reprds  its  npplica-  N.  S.  479. 
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Joint  or 
several 
coTeDaiit 
or  bond. 


Depcudeut  or 

independent 

covenants. 


intention  that  the  parties  shall  do  certain  acts,  the  Coortewill, 
from  these  words,  infer  a  covenant  to  do  sach  acte,  and 
will  sustain  actions  of  covenant  for  their  non-performance 
as  effectually  as  if  the  instruments  had  contained  expressed 
covenants  to  perform  them  (A).  In  brief,  "  no  particular 
form  of  words  is  necessary  to  form  a  covenant ;  but  where- 
ever  the  Court  can  collect  from  the  instrument  an  engage- 
ment on  the  one  side  to  do  or  not  to  do  something,  it 
amounts  to  a  covenant,  whether  it  is  in  the  recital  or  in 
any  other  part  of  the  instrument "  (t). 

In  like  manner,  where  the  language  of  a  covenant  is  such 
that  the  covenant  may  be  construed  either  as  joint  or  as 
several,  it  shall  be  taken,  at  common  law,  to  be  joint  or 
several,  according  to  the  interest  of  the  covenantees. 
Where,  however,  the  covenant  is  in  its  terms  expressly 
and  positively  joint,  it  must  be  construed  as  a  joint 
covenant  in  compliance  with  the  declared  intention  of  tbe 
parties  (A) . 

In  like  manner,  the  rule  has  been  established  by  a  long 
series  of  decisions,  that  the  question,  whether  covenants  are 
dependent  or  independept  of  each  other,  is  to  be  determined 
by  the  intention  of  the  parties  as  it  appears  on  the  face  of 
the  instrument,  and  by  the  application  of  common  sense  to 


{h)  JudgTu.,  Aspdin  v.  Austint  5 
Q.  B.  683;  cit«d  Dunn  v.  SayUs, 
Id.  692  ;  and  ChurcJtward  v.  Reg., 
L.  R  1  Q.  B.  191,  208,  and  Bust  v. 
NoUUgc,  1  £.  /b  B.  104  ;  Williams 
v.  BurrelL  1  C.  B.  429,  where  the 
distinction  between  express  covenants 
and  covenants  in  law  is  pointed  out ; 
Per  Crompton,  J.,  2  B.  ft  S.  516. 

(t)  Par  Parke,  B.,  0.  X.  R.  Co.  v. 
Harrison,  12  C.  B.  609;  Judgm,, 
Rashleigh  v.  S.  E.  Jt.  Co,,  10  C.  B. 
682,  as  to  which  case  see  Knight  v. 
Gravesend  JValeritvrks  Co.,  2 H.  &  N. 
10,  11. 

(^')  Bradbume  v.  Botfield,  1 4  M.  & 
W.   664,  572,   S(yr^>ui    v.   Park,  12 


M.  &  W.  146 ;  PaZmer  v.  MalUll, 
36  Ch.  D.  411.  See  also  Haddoti,  v. 
Aytrs^  1  E.  &  E.  118  ;  Pughv.  Slrinff- 
field,  8  C.  B.  N.  S.  2 ;  per  Maule,  J., 
Beer  v.  Beer,  12  C.  B.  78;  citing 
Wetherell  v,  Langst4>H,  1  Excli.  684 ; 
Hopkinson  v.  Lee,  6  Q.  B.  964  :  /W<*jf 
V.  Addenlroolc,  4  Q.  B.  207 ;  fol- 
lowed in  Thompson  v.  Hakturill,  \^ 
C.  B.  N.  S.  718,  728  ;  MUh  v.  La^- 
broke,  7  Scott,  N.  R.  1005,  1028: 
per  Parke,  B.,  Woott-n  v.  Steffmoni, 
12  M.  &  W.  184  ;  ffarrold  v.  Jrkit- 
aker,  11  Q.  B.  147,  163 ;  WakefieU 
V.  Broicn,  9  Q.  B.  209,  followed  in 
Maynay  v.  Edxrards,  18  C.  B.  479. 
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each  particular  case:  to  the  intention,  when  once  dis- 
covered, all  technical  forms  of  expression  must  give  away  (/). 
Where,  therefore,  a  question  arose  whether  certain  covenants 
in  marriage  articles  were  dependent  or  not,  Lord  Cottenham 
observed:  **If  the  provisions  are  clearly  expressed,  and 
there  is  nothing  to  enable  the  Court  to  put  upon  them  a 
construction  different  from  that  which  the  words  import,  no 
doabt  the  words  must  prevail :  but  if  the  provisions  and 
expressions  be  contradictory,  and  if  there  be  grounds 
appearing  upon  the  face  of  the  instrument,  affording  proof 
of  the  real  intention  of  the  parties,  then  that  intention  will 
prevail  against  the  obvious  and  ordinary  meaning  of  the 
words.  If  the  parties  have  themselves  furnished  a  key  to 
the  meaning  of  the  words  used,  it  is  not  material  by  what 
expression  they  convey  their  intention  "  (?«)• 

The  notes  to  Pordarfe  v.  Cole  (n)  may  usefully  be  referred 
to  when  construing  a  particular  clause  in  a  contract  for 
the  purpose  of  ascertaining  whether  the  breach  of  that  part 
of  the  contract  entitles  the  other  contracting  party  to  put  an 
end  to  it,  or  whether  it  only  entitles  him  to  damages.  If 
the  clause  or  stipulation  goes  to  the  root  of  the  conti*act 
between  the  parties,  the  contract  may  be  determined;  if  it 
goes  only  to  part  of  the  consideration  on  both  sides,  the  sole 
remedy  is  by  way  of  damages. 

The  same  sense,  we  may  in  the  next  place  observe,  is  to  General  mle 

U8  to  COIi- 

(/}  Juclgm.,  Slavers  v.  Curling,  3  11  H.  L.  Cas.  337,  854.  struing  an 

Biug.  N.  C.  868 ;  Baijlis  v.  Le  Oros,  (wi)  Llwjd  v.  Lhi/dt  2  My.  &  Cr. 

4  C.    B.    N.   S.    537;    Lwulon  Has  202. 

Light  Co.  V.  Chelsea  Vestry,  8  Id.  215  \  (»)  1  Wms.  Saund.  548  ;  Jonassohn 

Hibtharp  V.  Bruiiei,  3  Exch.  826,  828  ;  ▼.    Ybutiff,  4  B.  &  S.   296.     In  tlie 

IlemaTU  v.  PicdoUo,  1  C.  B.  N.  S.  notes  to  Pordage  v.  Cole  are  specified 

646.      See    Mackintosh     v.     Midi.  various  cases  in  which  Courts  hare    . 

Counties  R,  Co.,  14  M.  &  W.  548.  done,  great    violence    to  the    strict 

The  ansinrer  to  the  question,  what  letter  of  covenants  for  the  purpose 
is  or  what  is  not  a  condition  prece-  of  carrying  into  effect  what  was  con- 
dent,  dejieuds  not  on  merely  technical  sidered  to  be  the  real  intention  of 
words  but  on  the  plain  intention  of  the  parties.  See  Marsden  v.  Moore, 
th«  parties  to  be  deduced  from  tlie  4  H.  &  N.  504,  where  Pordage  v. 
whole  instrument ;  Roberts  v.  Brelt^  Cole  is  cited  and  distinguish'id. 
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agrwmcnt  or    \^  put  upon  the  words  of  a  contract  in  an  instrument  under 

contract.  ^  '^ 

seal  as  would  be  put  upon  the  same  words  in  an  instrament 
not  under  seal :  that  is  to  say,  the  same  intention  must  be 
collected  from  the  same  words,  whether  the  jMirticular 
contract  in  which  they  occur  be  special  or  not  (o). 

In  the  case,  then,  of  a  contract  or  agreement,  whether  by 
deed  or  parol,  the  Courts  are  bound  so  to  construe  it,  vt  res 
magis  ralea*  nn  pereat — that  it  may  be  made  to  operate 
rather  thaL  inefficient ;  and,  in  order  to  effect  this,  the 
words  used  shall  have  a  reasonable  intendment  and  con- 
stniction  (j>).  Thus,  where  A.  guaranteed  to  B.  the  payment 
of  all  bills  of  exchange  drawn  by  B.  on  C.  and  accepted  by 
C,  and  the  payment  of  any  balance  that  might  be  due  from 
C.  to  B.,  the  Court  decided  that  the  guarantee  extended  to 
future  as  well  as  past  transactions,  for  if  the  words  ''  might 
be  due ''  were  to  be  limited  to  past  transactions  the  guarantee 
would  be  void  for  want  of  consideration,  but  every  document 
ought  to  be  construed,  if  possible,  so  as  to  make  it  operative. 
It  should  be  noticed  with  reference  to  this  case  that 
Bramwell,  B.,  differed  from  the  majority  of  the  Court 
upon  the  ground  that  the  words  prima  fcicie  referred  to  past 
transactions,  and  that  the  maxim  is  inapplicable  where 
there  are  extrinsic  circumstances  in  relation  to  which  the 
wordfi  used  are  in  their  primary  sense  intelligible  (7). 
Words  of  art,  which,  in  the  understanding  of  conveyancei*s, 
have  a  peculiar  technical  meaning,  shall  not  be  scanned 
and  construed  with  a  conveyancer's  acutenoss,  if,  by  so 
doing,  one  part  of  the  instrument  is  made  inconsistent  with 
another,  and  the  whole  is  incongruous  and  unintelligible; 
but  the  Court  will  understand  the  words  used  in  their 
•  popular  sense,  and  will  interpret  the  language  of  the  parties 
serttndtim  snhjectam  materiemy  referring  particular  expressions 

(0)  Pet'  \A,  KlI(Miboi-ough,  13  Ea«t,  '  Max.,  9th  cd.,  p.  50. 

74.  {q)  Broom  v.  BcUehelor,  1  H.  &  N. 

(i>)  Com.  Dig.  ''Pleader''  (C.  25) ;  255. 
Bac,  Woiks,   vol.  4,   p.   25  ;   Noy, 
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to  the  particular  subject-matter  of  the  agreement,  so  that 
full  and  complete  force  may  be  given  to  the  whole  (r). 

Whether,  for  example,  a  particular  clause  in  a  charter-  Chaitorparty. 
party  shall  be  held  to  )>e  a  condition ,  upon  the  non-performance 
of  which  by  the  one  party,  the  other  is  at  liberty  to  abandon 
the  contract,  and  consider  it  at  an  end, — or  whether  it 
amounts  to  an  agreement  only,  the  breach  whereof  is  to  be 
recompensed  by  an  action  for  damages, — must  depend,  in 
each  particular  case,  upon  the  intention  of  the  parties  to  be 
collected  from  the  terms  of  the  agi*eement  itself,  and  from 
the  subject-matter  to  which  it  relates ;  it  cannot  depend  on 
any  formal  arrangement  of  the  words,  but  on  the  reason  and 
sense  of  the  thing,  as  it  is  to  be  collected  from  the  whole 
contract  («).  In  such  a  case,  therefore,  the  rule  applies,  in 
conrentumibiis  contrahentinni  voluntas  potius  quam  verba 
^pevtari  plaeuit  (t) :  in  contracts  and  agreements  the  intention 
of  the  parties,  rather  than  the  words  actually  used,  should 
be  considered  (n). 

Subject,  however,  to  the  preceding  remarks,  Courts  will  MeaniDg  of 

wortls 

apply  the  ordinary  rules  of  construction  in  interpreting 
instruments,  and  will  construe  words  according  to  their 
strict  and  primary  acceptation,  unless,  from  the  immediate 
context  or  from  the  intention  of  the  parties  apparent  on  the 


(r)  HalUiccll  v.  J/orrsil,  1  Scott, 
N,  R.  309  ;  per  Cur.,  JlUl  v.  Grawje, 
Plowd.  164,  170  ;  cited  Arg.,  2  Q.  B. 
509 ;  ptr  Willcs,  C.J.,  WiUes,  332  ; 
Uaeltinc  v.  Siggrrs,  1  Excli.  856. 
If  ai>  instrument  is  capable  of  two 
coDstriK'tions,  that  one  simll  lie  pre- 
ferretl  which  will  make  the  instru- 
ment oitcrate  riglitfully  ;  Fnu»seU  v. 
Carjtenta-,  2  Dow.  &  CI.  282  ;  35 
R-  K.  17. 

A»  to  construing  an  mwuixI,  sec  Jmw 
▼.  Ulaei-fmrroir,  14  C.  B.  77  ;  J^fnjv 
V.  Cauuell,  15  C.  )i.  107,  and  cases 
Ihere  citeil. 

(»)  Judgni.,  Glahoha  v.  Haijt,    2 


Scott,  N.  R.  482 ;  recognised  in  OUive 
V.  Booker,  1  Exch.  416,  423  ;  JJehaw 
Burness,  32  L.  J.  Q.  B.  204  ;  S.  C, 
1  B.  &  S.  877  ;  ikeqer  v.  IhUhie,  8 
C.  B.  N.  S.  45  ;  Oliver  v.  Fiel(feHt 
4  FIxch.  135,  138  ;  and  Crookcwit  v. 
Fletcficr,  1  H.  &  N.  911  ;  Galtomo 
V.  Adam.s,  12  C.  B.  X.  S.  560  ;  per 
IaI. Ellen borougli,  Ritchie  y.  Atkinson, 
10  East,  306  ;  Judgm.,  Furze  v. 
Sharicoai,  2  Q.  B.  415.  See  ir/iite 
V.  Beelon,  7  H.  &  N.  42. 

(0  17   .lohns.   (C.S)  R.    150,  and 
cases  there  cited. 

(»0   Diuurh  V.   Corlf'/tj  12  Moo. 
C.  199,  22S. 
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Patents,  con- 
straction  of. 


face  of  the  instrument,  the  words  appear  to  have  been  used 
in  a  different  sense,  or  unless,  in  their  strict  sense,  they  are 
incapable  of  being  carried  into  effect.  It  must,  moreover, 
be  observed  that  the  meaning  of  a  particular  word  may  be 
shown  by  parol  evidence  to  be  different  in  some  specified 
place,  trade,  or  business,  from  its  proper  and  ordinary 
acceptation  (x) ;  various  cases  illustrating  this  remark  will  be 
hereafter  cited. 

With  respect  to  patents,  it  was  long  ago  observed  by  Lord 
Eldon,  that  they  are  to  be  considered  as  bargains  between 
the  inventor  and  the  public,  to  be  judged  of  on  the  principles 
of  good  faith,  by  making  a  fair  disclosure  of  the  invention, 
and  to  be  construed  as  other  bargains  (i/).  Moreover, 
although  formerly  there  seems  to  have  been  a  practice,  with 
both  judges  and  juries,  to  destroy  the  patent  right  even  of 
beneficial  patents,  by  exercising  great  astuteness  in  taking 
objections  as  to  the  title  of  the  patent,  and  particularly  as 
to  the  specification,  whereby  many  valuable  patent  rights 
were  destroyed ;  yet,  more  recently,  the  Courts  have  not 
been  so  strict  in  taking  objections  to  the  specification,  bat 
have  rather  endeavoured  to  deal  fairly  both  with  the 
patentee  and  the  public,  willing  to  give  to  the  patentee,  on 
his  part,  the  reward  of  a  valuable  patent,  but  taking  care  to 
secure  to  the  public,  on  the  other  hand,  the  benefit  of  the 
proviso,  requiring  a  specification,  which  is  introduced  into 
the  patent  for  their  advantage,  so  that  the  right  to  the 
patent  may  be  fairly  and  properly  expressed  in  the  specifica- 
tion (z).     Accordingly,   in  construing  a  specification,  the 


(x)  See  pet'  Pollock,  C.B.,  Mallan 
V.  Vfly,  18  M.  &  W.  511  ;  LexcU  v. 
Marshall,  8  Scott,  N.  R,  477,  494 : 
(ier  Parke,  B.,  Clifl  v.  Schvxibe,  3  C. 
B.  469,  470  ;  per  Ld.  Crauworth,  C, 
6  H.  L.  Cas.  78  ;  posl^  Chap.  X. 

[y)  Per  Alderson,  B.,  Ncittmi  v. 
Haifard,  Webs.  Pat.  Cas.  841  ;  Nor- 
muii  on  Patents,  78,  79.  The  mode 
of  constniing  a  patent  as  between  the 


jjatentec  and  the  Crown  will  be  stated 
hei-eafter. 

(z)  Per  Parke,  B.,  Neiison's  Pokni, 
Webs.  Pat.  Cas,  810 ;  ;)«•  Alderson, 
B.,  Morgan  v.  Seatrard,  Id.  178,  who 
obser\'ed  :  **  It  is  the  dnty  of  a  party 
who  takes  ont  a  patent  to  specifr 
what  his  invention  really  is :  and 
although  it  is  the  bonnden  dnty  of  a 
jury  to  protect  him  in  the  fsiir  exercise 
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whole  instrument  must  be  taken  together,  and  a  fair  and 

reasonable  interpretation  be  given  to  the  words  used  (a) ; 

the  ^ords  being  construed  according  to  their  ordinary  and 

proper  meaning,  unless  there  be  something  in  the  context 

to  give  them  a  diflferent  meaning,  or  unless  the  facts  properly 

in  evidence,  and  with  reference  to  which  the  patent  must  be 

construed,  show  that  a  different  interpretation  ought  to  be 

made(b).    It   has  been   laid   down  that  the  test  of  the 

suflSeiency  of  a  specification  is  whether  it  would  enable  an 

ordinary  workman,  exercising  the  actual  knowledge  common 

to  the  trade,  to  make  the  machine  (c).     Where  evidence  was  Extrinsic 

tendered  of  the  various  patents  in  existence  at   the  time  explain 

when  the  patent  in  question  was  granted,  for  the  purpose  of  ^P®^'*^®***^'^- 

80  construing  the  specification  as  to  exclude  from  its  operation 

prior  patents,  and  thereby  to  make  it  valid  :  it  was  held  that 

sach  evidence  could  not  be  used  for  that  purpose,  although 

it  was  admissible  to  explain  words  of  art  to  be  found  in  the 

specification,   and   that   words   used  in  a  patent  must  be 

construed,  like  the  words  of  any  other  instrument,  in  their 

natural  sense,  regard  being  had  to  the  fact  that  the  document 

is  not  addressed  to  the  world  at  large,  but  to  a  particular 

class  possessing  a   certain  amount  of  knowledge  on   the 

subject  (rf) . 

The    following    remarks  of    Lord    EUenborough,   with  Policy  of 
reference  to  a  policy  of  insurance,  here  also  occur  to  mind  ^°^"™'^^- 
as  generally  applicable.     **  The  same  rule  of  construction," 
said   that    learned   Judge,   ^*  which   applies  to  all    other 
instruments,  applies  equally  to  this  instrument  of  a  policy 


of  his  patent  right,  tt  is  of  great 
importance  to  the  public,  and  by  law 
it  is  absolutely  necessary,  that  the 
pateutee  should  state  in  his  specifica- 
tion, not  onlv  the  nature  of  his 
imrention,  but  how  that  invention 
may  be  carried  into  effect/' 

(a)  Beard  v.  EgerUni,  8  C.  B.  165. 

{b)  Jndgm.,  Elliott  v.  7\imei\ 
2  C.  B.  446,  461.     As  to  const  niing 


a  sjiecification  which  contains  tenns 
of  art,  see  BeUs  v.  MoisieSy  10  H.  L. 
Cas.  117. 

(c)  Plimpton  v.  Afalcolmaon,  8  Ch. 
D.  531  ;  45  L.  J.  Ch.  505  ;  Jforgnn 
V.  Seaicard,  1  Webs.  P.  R.  174  ;  see 
also  Wegmann  v.  Corcoran,  13  Ch.  D. 
65. 

(rf)  Clark  V.  Adie,  2  A  pp.  Ca». 
423  ;  46  L.  J.  Ch.  585,  598. 
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kr-.« 


R^les  to  W 
oi"<rT«Hl  in 
cof  •»tniini: 


Tiz..  thiit  it  is  to  be  eonstraed  according  to 
[i:euiiii£.  as  collected,  in  the  first  place,  from 
ih«  vem^  :.^«td  in  it,  which  terms  are  themselves  to  be 
nn  irrr^«:<d  in  their  plain,  ordinary,  and  popular  sense, 
;hev  hikve  ^sierallj  in  respect  to  the  subject-matter, 
s  TT  the  known  nsage  of  trade,  or  the  like, — acquired  a 


5er.<e  distinct  from  the  popular  sense  of  the  same 
V  :ri>,  or  unless  the  context  evidently  points  out  that  they 
n::i>:.  in  the  funicular  instance,  and  in  order  to  effectuate 
the  immediate  intention  of  the  parties  to  that  contract,  he 
understood  in  some  other  sjiecial  and  peculiar  sense ''  (el 
And  a,:ain.  '*  the  contract  of  insurance,"  it  has  been  said, 
**  though   a   mercantile    instrument,    is    to    be   construed 
aee^^niin^  to  the  same  rules  as  all  other  written  contracts, 
namely,  the  intention  of  the  parties,  which  is  to  be  gathered 
from  the  words  of   the  instnunent,  interpreted   together 
with  tlie  surroundiQg  circumstances.     If  the  words  of  the 
instrument  jure  clear  in  themselves,  the  instrument  must 
be  construed  accordingly,  but   if  they  are  susceptible  of 
more   meanings  than  one,  then  the  judge  must  inform 
himself    by   the   aid  of    the   jury  and    the   surrounding 
circumstances  which  bear  on  the  contract  **  (,;*). 

In  construing  a  will,  it  has  been  said,  that  the  intention 
of  the  testator  is  the  polar  star  by  which  the  Court  should 
be  guided,  provided  no  rule  of  law  is  thereby  infringed  (f^K 
''It  is  the  duty  of  those  who  have  to  expound  a  will,  if 
they  can,  rx  jumo  dare  lucem  "  (/i).      In  other  words,  the 


t '  li*'*"  i-timm  V.  French,  4  East,  135, 
l;i») ;  7  R.K.  :»35 :  cit«a  by  Ld.  Teiiter- 
ilfji.  Hunter  V.  Lcothh'tj,  10  B.  k  C. 
871  ;  l»y  Uowtii,  L.J.,  Hari  v. 
Staudnni  Mar.  Ihs.  Co,,  >1  Q.  B.  D. 
501. 

\f)  Prr  Krle,  C.J.,  Carr  v.  Mna- 
Uj'nnr,  5  B.  k  S.  428. 

17)  Per  LkI.  Keiiyou,  Wat^m  v. 
Foj'oa,  2  Ea.st,  42  ;  jKr  AVill«*s,  C.J., 
Jjtx:  V.  Viuhiihnrti^  Willes,  29«5 ;  ;xt 


Biiller,  J.,  Smith  v.  CVjf/i,  2  H.  Bk 
450;  3 K.R.  435  ;  casescited,  Arg.,  Ley 
V.  Ley,  3  Scott,  N.  R.  166  :  l»oc  v. 
Davies.  4  M.  ft  W.  599,  607  ;  I^  v. 
Pcruificni^W  K.  k  E.  131 ;  ;jrr  P«rkt, 
B.,  Grocer  v.  Burnt iujham,  5  Exch. 
191  ;  Marlia  v.  Lee,  14  AIoo.  P.  i\ 
142. 

(A)  I)e  Beauvoir  v.  De  Ji*'aut^ur, 
15  k  J.  Ch.  308  ;  S.  C,  15  Sim. 
163 ;  3  H.  L.  Cas.  524. 
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first  thing  for  consideration  always  is,  what  wns  the 
testator's  intention  at  the  lime  he  made  the  will ;  and 
^en  the  law  carries  that  intention  into  effect  as  nearly  as 
it  can,  according  to  certain  settled  technical  rules  (O- 

"Toaching  the  general  rules  to  be  obsevved  for  the  true 
construction  of  wills,"  said  Dodderidge,  J., — "m  t€»t<imentig 
pli-iiiiii  teitatorin  intentionein  Berutamm:  But  yet  this  is  to 
be  observed  with  these  two  limitations:  Ist,  his  intent 
ought  to  be  agreeable  to  the  rules  of  law :  2ndlj,  his  intent 
ought  to  be  collected  out  of  the  words  of  the  will.  As 
to  this  it  may  be  demanded,  how  shall  this  be  known  ? 
To  this  it  may  be  thus  answered  :  first,  to  search  oot 
what  was  the  scope  of  his  will ;  secondly,  to  make  such  a 
construction,  so  that  all  the  words  of  the  will  may  stand ; 
for  to  add  anything  to  the  words  of  the  will,  or,  in  the 
construction  made,  to  relinquish  and  leave  out  any  of  the 
words,  is  malrdicta  glo^m.  But  every  string  ought  to  give 
its  sound"  (A). 

'  In  a  case  involving  important  interests  (t),  the  following 
vere  laid  down  as  the  leading  and  fundamental  rules  for 
construing  &  viH-  In  the  first  place,  "  while  the  intention 
of  the  testator  ought  to  be  our  only  guide  to  the  interpre- 
tation of  his  will ;  yet  it  must  be  his  intention  as  collected 
from  the  words  employed  by  himself  in  his  will  (id) ;  no 
'  surmise  or  conjecture  of   any   object   which   the   testator 

(0  JiidKm.,  iJoc  V.  Jlonch,  6  M.  &S.  (*)  llU,mfa,-d  v.  Blnm/wd,  3  Hul.^t. 

■490;   Jlorlgtaa    V.    Amliroiie,    Doiigl.  108.     Aee  JPaiker  \.  Toolal,\i  H.  L. 

341  i  FeMiag  v,  AlltH,  12  M.    &  W.  Caa.  U3. 

iiB;    Alaaiidrr    V,    AiexaiideT,    18  (I)  Enrl  of   Hearborinigh   v.    JA" 

C.  H.  59 ;  i^  V.  Hopl'ii'iaii,  5  Q.  B.  3  A.  &  E.  962 ;  dtnl  8  AI.  k  W.  2u( 

in  ;  Dot  V.  Uloeer,  1  C.  )l.  <59.  (in)  In  Dot  v.  Gailick,  14  M.  k  Vi 

"Tliegsiienil  rulein  inlerpretinga  701,   Pwlte,   B.,  obaervi'il  tlint  ilifl: 

vill  mkI  coditil  is  that  tlie  vrliolc  of  ciilties  have  arueii  fruin  coiiI'oud'Uii 


tba  will  tik»i  eflrct,  except  in  bo  Ur  the    tcBtatov'it 

mil  h inooiisialcnl wilU the codiuil  ; "  lueaning.       " Inlatliint    may    nit 

iMtiiiM  T.  I'oirrll,  2  H.  ft  C.  766—  wliat  tho  testator  inteiidnl  lu  \u 

767 ;  citing  IXx  v.  iliekt,  1  CI,  k  V.  Uoiie,  vrliLTeas  the  outy  i|iieiitiaii 

20  ;  36  K.  R.  1  ;  lUduxnlmit  v.  Puince,  tlie  coiistniutioii  if  wills   m  uii  1 

19  f.  B.  S.  S.  799.  mniiihiij  of  the  m>,tla."     In   (3i». 
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may  be  supposed  to  have  had  in  view  can  be  allowed  to 
have  any  weight  in  the  construction  of  his  will,  unless  such 
object  can  be  collected  from  the  plain  language  of  the  will 
itself." 

With  the  rule  thus  stated,  we  may  compare  the  language 
of  Lord  Cottenham,  in  Earl  of  Hardwicke  v.  Dovglaa  («). 
"It  is  not,  according  to  my  impression  of  the  rule  upon 
which  the  Courts  have  acted,  consistent  with  the  principles 
of  construction  to  set  aside  the  effect  of  clear  and  unam- 
biguous words  because  there  is  reason  to  suppose  that  they 
do  not  produce  the  effect  which  the  testator  intended 
they  should  produce.  If  there  be  any  ambiguity,  then  of 
course  it  is  the  duty  of  all  Courts  to  put  that  construction 
upon  the  words  which  seems  best  to  carry  the  intention 
into  effect ;  but  if  there  be  no  ambiguity,  however 
unfortunate  it  may  be  that  the  intention  of  the  testator 
shall  fail,  there  is  no  right  in  any  Court  of  justice  to  say 
those  words  shall  not  have  their  plain  and  unambiguous 
meaning." 

In  the  second  place,  it  is  a  necessary  rule,  in  investigatmg 
the  intention  of  a  testator,  not  only  that  the  words  of  the 
will  alone  should  be  regarded  in  order  to  determine  the  effect 
of  the  devise,  but  that  the  legal  consequences  which  may 
follow  from  the  nature  and  qualities  of  the  estate,  when 
once  collected  from  the  words  of  the  will  itself,  should  be 
altogether  disregarded  (o).  Thus,  in  determining  whether 
the  testator's  intention  was  to  devise  an  estate  tail  or  only 
an  estate  for  life,  it  is  not  a  sound  mode  of  reasoning  to 

V.  Buminghaniy  5  £xcb.  194,  Rolfe3>>  also  Quicke  v.  Leach,  13  M.  ft  W.  218. 

also  observed,  **  We  are  to  ascertain  {o)  3  A.  &  E.  9«3.     At  the  same 

by  construing    the  wiU    non    quod  time    the    circumstance,    that    the 

voUiii  sed  quod  dixit,  or  rather  we  are  language  if  strictly  construed  will 

to  ascertain  quod  voluil  by  intei-pret-  lead  to  a  consequence  inconsistent 

ing  quod  dixit,'*    And  see,  per  Ld.  witb  the  presumable  intention,  is  not 

Weusleydale,    Grey    v.    Peaison,    6  to  lie  left  out  of  view,  e«i»ecia]Iy  if 

H.  L.  Ctts.  106  ;  Ulingsh/v,  Grainger,  other  considerations  lead  to  the  »nie 

7  Id.  284.  i-e-sult ;  Quicke  v.  Leach,  13  M.  *  ^^'• 

(n)  7  Clark  &  F.  795,   815.     Sec  228. 
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import  into  the  consideration  of  the  question,  that,  if  the 
estate  is  held  to  be  an  estate  tail,  the  devisee  will  have 
power  to  defeat  the  testator's  intention  by  barring  the 
entail ;  for  the  Court  will  not  assume  that  the  testator  was  ^ 

ignorant  of  the  legal  consequence  of  the  disposition  which 
he  has  made  {p).  A  person  ought  to  direct  his  meaning 
according  to  the  law,  and  not  seek  to  mould  the  law 
according  to  his  meaning ;  for,  if  a  man  were  assured,  that, 
whatever  words  he  used,  his  meaning  only  would  be 
considered,  he  would  be  very  careless  about  his  choice  of 
words,  and  the  attempt  to  explain  his  meaning  in  each  case 
would  give  rise  to  infinite  confusion  ((j^). 
^  Hence,  although  it  is  the  duty  of  the  Court  to  ascertain 
and  carry  into  eflFect  the  intention  of  the  party,  yet  there 
are,  in  many  cases,  fixed  and  settled  rules  by  which  that 
intention  is  determined ;  and  to  such  rules  wise  judges 
have  thought  proper  to  adhere,  in  opposition  to  their  own 
private  opinions  as  to  the  party's  probable  intention  (r). 
The  object,  indeed,  of  all  such  technical  rules  is  to  create 
certainty,  and  to  prevent  litigation,  by  enabling  persons 
who  are  conversant  with  these  subjects  to  give  correct 
advice,  which  would  be  impossible  if  the  law  were 
uncertain  and  liable  to  fluctuation  in  each  particular 
case  {»). 

In  accordance  with  the  above  remarks,  Parke,  B.,  in  an  Rule  against 
important  case  respecting  the  rule  against  perpetuities, 
said : — **  We  must  first  ascertain  the  intention  of  the  testator, 
or  more  properly  the  meaning  of  his  words,  in  the  clause 
under  consideration,  and  then  endeavour  to  give  effect  to 
them  so  far  as  the  rules  of  law  will  permit.  Our  first  duty 
is  to  construe  the  will,  and  this  we  must  do  exactly  in  the 
same  way  as  if  the  rule  against  perpetuity  had  never  been 

(l>)  3    A.    ft    E.    968,    964;  per  (r)  See    per    Alexander,  C.B.,    6 

Parke,  B.,   Morrke  v.  Langham,  8  Bing.  478 ;  Judgni.,  2  Phill.  68. 

M.  k  W.  207.  (*)  Per    Pollock,     C.B.,    Doe    v. 

{q)  Plowd.  162.  Oarlick,  14  M.  &  W.  707. 
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Rule  in 
Shelley's  cax. 


Coiistrnctioii 
of  [lower. 


Technical 
expressions. 


established,  or  were  repealed  when  the  will^  was  made,  not 
varying  the  construction  in  order  to  avoid  the  effect  of  that 
rule,  but  interpreting  the  words  of  the  testator  wholly 
without  reference  to  it "  (0.  The  rule  in  Shelley's  case  («)— 
by  which,  where  an  estate  of  freehold  is  limited  to  a  person, 
and  the  same  instrument  contains  a  limitation,  either 
mediate  or  immediate,  to  his  heirs  in  fee  or  in  tail,  the  word 
''  heirs  "  is  construed  as  a  word  of  hmitation — ^is  a  familiar 
instance  of  an  arbitrary  and  technical  rule  of  construction, 
the  authority  of  which  is  acknowledged  by  the  Courts, 
although  its  application  may  tend  to  defeat  the  intention  of 
the  testator. 

So,  in  construing  a  power  to  lease  contained  in  a  will,  it 
*'  becomes  necessary  to  look  to  the  language  of  the  testator 
in  the  creation  of  the  power  itself,  and  to  ascertain  his 
intention  by  considering  the  true  meaning  of  the  language 
which  he  has  used,  giving  to  it  its  natural  signification 
according  to  the  ordinary  rules  of  interpretation ;  giving 
effect,  if  possible,  to  every  part  of  the  clause ;  and  if  any 
part  of  it  be  ambiguous,  interpreting  it  by  reference  to  the 
context,  to  the  general  intent  of  the  will,  and,  if  necessary, 
to  the  surrounding  circumstances  "  (x). 

Not  only  are  there  fixed  and  established  rules  by  which 
the  Courts  will,  in  certain  cases,  be  guided  in  determining 
the  legal  effect  of  a  will,  but  there  are  likewise  certain 
technical  expressions,  the  established  legal  interpretation  of 
which  differs  from  the  meaning  attributed  to  them  in  popular 
language ;  and,  consequently,  a  will  in  which  such  expressions 


{()  Per  Parke,  B.,  Ld,  Vungannmi 
V.  Smith,  U  CI  &  F.  599;  distin- 
guislied  in  Christie  v.  Gosling^  L.  R. 
1  H.  L.  279. 

(m)  1  Rep.  104  a  ;  see  Van  GruUen 
V.  Foxwell,  [1897]  A.  C.  658 ;  66 
L.  J.  Q.  B.  745. 

{x)  Jegan  v.  Kirtaw,  L.  R.  2  C.  P. 
427 ;  L.  R.  3  H.  L.  285. 


"Facts  extrinsic  to  the  will  most 
be  ascertained  for  tlie  Conrt  in  tbe 
usual  manner,  either  by  admission  of 
the  parties  or  by  a  jury.  When  they 
have  been  ascertained,  the  operation 
of  construction  is  to  be  performed  by 
the  Court.'*  TF^tber  v.  Stanky,  16 
C.  B.  N.  S.  762. 
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occur  may,  in  some  cases,  be  made  to  operate  in  a  manner 
diEFerent  from  that  contemplated  l>y  the  testator  (j/) :  the 
duty  of  the  Court  being  to  give  effect  to  all  the  words  of  the 
will,  if  that  can  be  done  without  violating  any  part  of  it, 
and  also  to  construe  technical  words  in  their  proper  sense, 
where  they  can  be  so  understood  consistently  with  the 
context  (j) . 

The  following  observations  of  V.-C.  Knight  Bruce,  although 
they  refer  to  the  particular  circumstances  of  the  case 
immediately  under  his  consideration,  show  clearly  the 
general  principles  which  guide  the  Court  in  assigning  a 
meaning  to  technical  expressions.  "  Both  reason  and 
authority,  I  apprehend,"  said  the  learned  Judge,  "  support 
the  propoeition  that  the  defendants  are  entitled  to  ask  the 
Court  to  read  and  consider  the  whole  of  the  instrument  in 
which  the  clause  stands ;  and,  in  reading  and  considering 
it,  to  bear  in  mind  the  state  of  the  testator's  family,  as  at 
the  time  when  he  made  the  codicil  he  knew  it  to  he ;  and  if 
the  result  of  so  reading  and  considering  the  whole  document 
with  that  recollection  is  to  convince  the  Court,  from  its 
contents,  that  the  testator  intended  to  use  the  words  in  their 
ordinary  and  popular  sense,  and  not  in  their  legal  and 
technical  sense,  as  distinguishable  from  their  ordinary  and 

(yl  Sxe   2   I'owell  on   DoviseH,  liy  g  H.  L.  Cas.  571. 

Jirman,  3rd.  pd,   534   rl  arq.  ;   Doe  Where  the  testator  appeal's  to  liare 

T.  SiMpaon,    3   Scott,    N.    R.    774;  been   very  illiterate,   "the   riiteH  of 

cited    by     Byles,    J.,    Kiehaidt   v.  grammiir  and  the  iisDal  meaning  of 

Duvia,   13    C.    6,    N.    S.   S7,   and  technicnllangiifigeiiiBybcilisreganled 

distiugDislied   id   Hardautlc  v.  Den-  in   constming    his  will ;  "  /kt  Ld. 

<»'i>m,  10  \A.  606.  Campbell,  Hall  v.  Wan-fa,  9  )I.  T^ 

(:)  Doc  V.  iVaikcr,  2  Srott,  N.  R.  Ca^  427. 

SM;  TovTiv.   Wrnticorth,  II   lloo.  Generjilly,  aa  to   the  duty  of  the 

P.  C.    52fl,   543;  per    Martin,    B.,  Coort  in  construing  a  wilt  cnntaininK 

BUdiUph  V.  Lttn,  E.  B.  A  G.  317  ;  technical  worda,  see,  further,  ;"■'■  Ld. 

(XT  Aldcrsou,    B.,    Lee$  v.    Mo»Uij,  Weatbury,     Yming    v.    Eoherlsmi,   4 

1  T.  k,  ColL  539 ;  cited  ArR.,  Orcen-  Mocq.  Sc.  A.  C.  325  ;  distingiiiBlivd 

Koodv.  arfAiwW,  6  Scott,  N.  R.  872.  inBiW«ird»imT.  Foaer,  19C.B.  N.S. 

8«,    aUo,   Arg.,  Faling  v.    Alien,  798  :  Enlttou-  v.  Hamilton,  4  Uacq. 

12  M.  t  W.  286  ;  Jade  t.  iflntyre,  Sc.   A.  C.  397  ;  Jaikim  v.  Hitghra, 

12  a.  k  F.  isa  ;  Jettkina  v.  Htiglia,  8  H.  L.  Cna.  571. 
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popular  sense,  to  give  effect  to  that  conviction  by  deciding 
accordingly  "  (a). 

The  following  instance  may  serve  to  illastrate  the  above 
remarks  (b) : — The  term  "  children  "  in  a  will  jmmd  fade 
means,  in  accordance  with  its  strict  technical  sense  iq  law, 
legitimate  children,  and,  if  there  is  nothing  more  in  the  will, 
the  fact  that  the  person  whose  children  are  referred  to  has 
illegitimate  children  does  not  entitle  the  illegitimate  children 
to  take.   Bat  there  are  two  classes  of  cases  in  which  the  above 
interpretation  is  departed  from.    One  is  where  it  is  impossible, 
from  the  circumstances  of  the  parties,  that  any  legitimate 
children  could  take  under  the  bequest ;  for  instance,  if  the 
bequest  be  to  the  children  of  a  deceased  person  who  has  lefi 
none  but  illegitimate  children,  the  maxim  ti/  res  magn  rakat 
is  applied.     The  other  is  where  upon  the  face  of  the  will 
itself,  and  upon  a  just  construction  of  the  words  used  in  it, 
there  is  an  expression  of  the  testator's  intention  to  use  the 
term  "  children  "  according  to  a  meaning  which  will  apply 
to  and  include  illegitimate  children  (c). 

In  like  manner,  where  a  bequest  is  made  to  the  ''  children" 
or  "  issue  "  of  A.,  the  whole  context  of  the  will  must  be 
considered,  in  order  to  ascertain  the  proper  effect  to  be 
attributed  to  the  word  "  children  "  or  "  issue."  It  may  be, 
that  the  word  '^  children  "  must  be  enlarged  and  construed 
to  mean  **  issue  "  generally,  or  the  word  "  issue  "  restricted 
so  as  to  mean  ^'  children,"  and  each  case  must  depend  on 
the  peculiar  expressions  used,  and  the  structure  of  the 
sentences  (rf).    When,  however,  the  context  is  doubtful,  the 


(a)  JSarly  v.  Bnihmo,  2  Coll.  853. 

{b)  As  to  the  meaning  of  "un- 
married,'' see  Clarke  r,  CollSf  9  H.  L. 
C«s.  601, — of  "eWest  male  lineal 
descendant,"  Thellutson  v.  Ld, 
Jiendlcshavi,  7  Id.  429. 

(c)  Per  Ld.  Cairns,  Jlill  v.  Crooks 
L.  R.  6  H.  1^  265,  282  ;  see  cases 
collected  in  lie  Deakin,  [1894]  8  Ch. 
565 :  68  L.  J.  Ch.  779. 


{d)  Where  in  a  devise  there  is  a 
gift  over  on  general  failnre  of  "i«ne,'' 
the  word  "issue*'  means  "heirs  of 
the  body,"  unless  from  the  context 
it  clearly  appear  that  the  testator 
intended  to  give  it  a  ditferent  mean- 
ing ;  Roddy  v.  FiUgerald^  6  H.  L 
Cas.  823;  Bowen  v.  Lc^cis,  9  Ai»fv 
Cas.  890.  See  Bradley  v.  CartwrigK 
L.   R.    2  C.    P.   511 ;  J'Jasiwood  v. 
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Court,  80  far  as  it  can,  will  prefer  that  construction  which 
will  most  benefit  the  testator's  family  generally,  on  the 
supposition  that  such  a  construction  must  most  nearly 
correspond  with  his  intention  (e). 

Lastly,  in  determining  whether  an  estate-tail  or  only 
a  life  estate  passes  under  the  words  of  a  will,  the  same 
general  rule  of  interpretation  above  considered  is  applicable, 
and  has  thus  been  forcibly  stated  by  Lord  Brougham :  '^  I 
take  the  principle  of  construction,  as  consonant  to  reasoD 
and  established  by  authority,  to  be  this — that,  where  by 
plain  words,  in  themselves  liable  to  no  doubt,  an  estate- 
tail  is  given,  you  are  not  to  allow  such  estate  to  be  altered 
and  cut  down  to  a  life  estate,  unless  there  are  other  words 
which  plainly  show  the  testator  to  have  used  the  former 
as  words  of  purchase  contrary  to  their  natural  and  ordinary" 
sense,  or  unless  in  the  rest  of  the  provisions  there  be  some 
plain  indication  of  a  general  intent  inconsistent  with  an 
estate-tail   being   given    by  the   words   in   question,  and 
which  general  intent  can  only  be  fulfilled  by  sacrificing 
the  particular  provisions,  and  regarding  the  expressions  as 
words  of  purchase.     Thus,  if  there  is  a  gift  first  to  A.  and 
the  heirs '  of   his   body,  and    then,   in   continuation,  the 
testator,  referring  to  what  he  had  said,  plainly  tells  us, 
that  he  used  the  words,  *  heirs  of  the  body '  to  denote  A.'s 
first  and  other  sons,  then,  clearly,  the  first  taker  would 
only  take  a  life  estate.  .  .  .  So,  again,  if  a  limitation  is  made 
afterwards,  and   is   clearly  the  main  object  of   the  will, 
which  never  can  take  effect  unless  an  estate  for  life  be  given 
instead  of  an  estate-tail :  here,  again,  the  first  words  become 
qualified,  and  bend  to  the  general  intent  of  the  testator, 
and  are  no  longer  regarded  as  words  of  limitation,  which, 
if  standing  by  themselves,  they  would  have  been  "  (/). 

Atiton,  L.  B.  4  £x.  141  ;  per  lA.  v.  Da-ngerfieMy  16   M.   k  W.    263  ; 

Chelmsford,    Williams  v.  Lems,  6  iZicAarrfs  v.  Z^rw-*,  13  C.  B.  N.  S.  69. 

H.  L.  Cas.  1021.  (/)  Fetheiston    v.    Fetheraton,    3 

(e)  Fer  Ld.  LaDgdale,  Farrawt  v.  CI.  k  F.  75,  76  ;  per  Ld.  Brougham, 

-iVicAoit,   9   Beav.    829,  1%^  \  Slalvr  I%<>m*iZ;v.i/a/?,  2  Id.36;  37K.  R.  1. 

L.M.  27 
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To  the  general  maxims  of  eoDstmction  applicable  to 
wills,  viz.,  Benigne  faciendae  sunt  interpretatianes  et  verba 
intentioni  debent  insetrirey  the  doctrine  of  cy-pres  is  refer- 
able (g).    According  to  this  doctrine  (which  proceeds  upon 
the  principle  of  carrying  into  effect  as  far  and  as  nearly 
as  possible  the  intention  of  the  testator),  if  there  be  a 
general   and  also  a  particular  intention  apparent  on  the 
will,  and  the  particular  intention  cannot  take  effect,  the 
words  shall  be  so  construed  as  to  give  effect  to  the  general 
intention  (A).      Thus,   where  lands  were   devised  to  the 
second  son  of  W.  (who  at  the  testator's  death  had  no  son), 
for  such  son's  life,  and  after  his  death,  or  in  case  he  should 
inherit  his  paternal  estate  by  the  death  of  his  elder  brother, 
then  to  his  second  son  and  his  heirs  male ;  with  remainder  to 
the  third  and  other  sons  of  W.  successively  in  tail  male : 
it  was  held,  that  the  lands  vested  in  the  second  son  of  W. 
(when  born)  by  executory  devise  for  an  estate  in  tail  male, 
determinable  on  the  accession  of  the  paternal  estate  (i). 
So,  in  the  case  of  a  condition  precedent  annexed  to  a  legacy, 
with  which  a  literal  compliance  becomes  impossible  from 
unavoidable  circumstances,  and  without  any  default  of  the 
legatee;    or  where  a  bequest  is  made  for  charitable  pur- 
poses, with  which  a  literal  compliance  becomes  inexpedient 
or  impracticable  :  in  such  cases  a  court  of  equity  will  apply 
the  doctrine  of  cy-pres,  and  will  endeavour  substantially, 
and  as  nearly  as  possible,  to  carry  into  effect  the  intention 
of  the  testator  (k). 

ig)  See  per  Ld.  St  Leonards,  East  (k)  1  Story,  Eq.  Jarisp.,  12t]i  ed. 

V.  Twyfordj  4  H.  L.  Cas.  556.  1169—1180,  where  this  doctrine  u 

(h)  Per    BuUer,    J.,   Robinson  v.  considered ;  1  Jum.  Wills,   5th  ed. 

JTardcoiOe,  2  T.  R.  2M  ;  1  B.  R.  467 ;  204  ;  Ironmongers     Co.    r.    A.-G.. 

Shep.  Touch.  87.      The  nile  as    to  10  CI.  &  F.  »08 ;  Milis  v.  Farwur, 

cy-pres  is  stated  by  Ld.  St.  Leonards,  19  Ves.  488  ;  13  R.  R.  247 ;  /S^  Wktie, 

Monypenny  v.  Dering,  2  De  G.  M.  k  G.  [1898]  2  Oh.  41.    The  entire  doctriue 

178.    See,  per  Ld.  Kenyan ,  Brudertell  of  equity  with  regard  to  tmsta,  and 

V.  SliceSy  1  East,  451 ;  6  R.  R.  810.  especially  trusts  raised  by  precator}' 

(i)  Nicholly.Nicholl,  2\y.BllU9.  words,  wiU  occur  to  the  reader  as 

See,  however,  Afonypenny  v.  Dering,  fraught    with    iUufctmttons    of   the 

16  M.  h  W.  418  ;  2  M.  &  Gr.  145.  maxims  commented  on  iu  the  text. 
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It  is  to  be  observed  that  the  doctrine  of  cy-pres  does  not  Cy-prfe8  when 
apply  to  limitations  of  personal  estate,  nor  of  a  mixed  ^"*^^  *^ 
fund  (2).  It  is  also  inapplicable  where  an  attempt  is 
made  to  limit  a  succession  of  life  estates  to  the  issue  of 
an  unborn  person  either  for  a  definite  or  indefinite  series  of 
generations ;  and  also  where  the  limitation  to  the  children  of 
the  unborn  person  gives  them  an  estate  in  fee  simple  (m)« 

The  remarks  above  made,  and  authorities  referred  to,  Sammai-y 
serve  to  give  a  general  view  of  the  mode  of  applying  to  the  remarks.  " 
interpretation  of  wills  those  comprehensive  maxims  which 
we  have  been  endeavouring  to  illustrate  and  explain,  and 
which  are,  indeed,  comprised  in  the  well-known  saying : 
ultimn  voluntas  testatoris  est  j>erimj>lenda  secundum  veram 
inientionein  stiam  (n). 

We  shall,  therefore,  sum  up  this  part  of  our  subject  with 
observing  that  the  only  safe  course  to  pursue  in  construing 
a  will  is  to  look  carefully  for  the  testator's  intention  as  it  is 
to  be  derived  from  the  words  used  by  him  within  the  whole 
of  the  will,  regardless  alike  of  any  general  surmise  or  con* 
jecture  from  without  the  will,  as  of  any  legal  consequences 
annexed  to  the  estate  itself,  when  such  estate  is  discovered 
within  the  will  (o) ;  bearing  in.  mind,  however,  that  where 
technical  rules  have  become  established,  such  rules  must 
be  followed,  although  opposed  to  the  testator's  presumable 
aud  probable  intention — that  where  technical  expressions 
occur  they  must  receive  their  legal  meaning,  unless,  from 
a  perusal  of  the  entire  instrument,  it  be  evident  that  the 
testator  employed  them  in  their  popular  signification — 
that  words  which  have  no  technical  meaning  shall  be 
understood  in  their  usual  and  ordinary  sense,  if  the  con- 
text do  not  manifestly  point  to  any  other  (p) — that  where 

(Q  Boughton  v.  Janus^  1  Coll.  44  ;  ( p)  The  question  as  to  what  will 

1  H.  Ll  CaK.  406.  pass  under  the  word  "portrait"  in  a 

(m)  1  Jarinan  ou  Wills,  5th  ed.,  will  is  elaborately  discussed,  DvJee  of 

2.11.  Leeds  V.  Earl  Amherst^  9  Jur.  359  ; 


{»)  Co.  Litt.  322  b.  S.  C,  18  Sim.  459. 

(o)  Jadgm.,  3  A.  &  £.  964. 


27—2 


430  INTBRPRETATION  OF  DEEDS  AND  WRITTEN   INSTBUMEin:8. 

the  particular  intention  of  the  testator  cannot  literally  be 
performed,  effect  may,  in  some  cases,  be  given  to  the 
general  intention,  in  order  that  his  wishes  may  be  carried 
oat  as  nearly  as  possible,  and  vt  res  magis  valeat  quampereat; 
and  lastly,  that  where,  by  acting  on  one  interpretation  of 
the  words  used,  it  would  make  the  testator  act  capriciously 
without  any  intelligible  motive,  contrary  to  the  ordinary 
mode  in  which  men  generally  act  in  similar  cases,  then,  if 
the  language  admits  of  two  constructions,  that  construction 
may  properly  be  adopted  which  avoids  those  anomalies,  even 
though  that  construction  be  not  the  most  obvious  or  the 
most  grammatically  accurate.  But  if  the  words  used  are 
unambiguous,  they  cannot  be  departed  from  merely  because 
they  lead  to  consequences  which  may  be  considered  capricious 
or  even  harsh  and  unreasonable  (q). 
Analogous  It  may  not  be  uninteresting  further  to  remark,  that  the 

principles  of 

the  Roman       rulos  laid  down  in  the  Boman  law  upon  the  subject  under 
"^^'  consideration,  are  almost  identical  with  those  above  stated, 

as  recognised  by  our  own  jurists  at  the  present  day. 
Where,  for  instance,  ambiguous  expressions  occurred,  the 
rule  was,  that  the  intention  of  him  who  used  them  should 
especially  be  regarded :  in  ainbiguis  orationibns  maxime 
sententia  spectanda  est  ejus  qui  eas  protvlisaet  (r),  a  rule 
which  we  learn  was  confined  to  the  interpretation  of  wills 
wherein  one  person  only  speaks,  and  was  not  applicable  to 
agreements  generally,  in  which  the  intention  of  both  the 
contracting  parties  was  necessarily  to  be  considered  (s),and, 
accordingly  in  another  passage  in  the  Digest,  we  find  the 
same  rule  so  expressly  qualified :  cum  in  testamento  ambiguf 
xiut  etiam  perperam  scriptuni  est  benigne  interpretari  et  seetm- 
dtim  id  quod  credibile  est  cogitatwin  credendum  est  (t) :  where 

{q)  Abbott  V.  Middleton,  7  H.  L.  («)  Wood,  Inst.  107. 

Cas.    89  ;   Jiathursl  v.   Errivgt/yii,  4  (0  D.  34,  5.  24 ;  see  Brisson.  *•!- 

Ch.  D.    251;  2  App.   Cas.  698;  46  verb.     *' Perperam'' \    Pothier    a«i 

L.  J.  Ch.  748.  Pand  (ed.  1819),  vol.  8,  p.  46,  when- 

(r)  D.  50,  17,  96.  examples  of  this  rale  are  collcctttl. 


TNTERPBETATION   OF   DEBDS   AND   WBITTEN   INSTRUMENTS. 


421 


an  ambiguoaSy  or  even  an  erroneous  expression  occurs  in 
a  will,  it  should  be  construed  liberally,  and  in  accordance 
with  the  testator's  probable  meaning.  In  like  manner  we 
find  it  stated  that  a  departure  from  the  literal  meaning  of 
the  words  used  is  not  justifiable,  unless  it  be  clear  that  the 
testator  himself  intended  something  di£ferent  therefrom: 
non  (ditur  a  signijicatione  verborum  recedi  oportet  quam  cum 
manifegtum  est  aliud  sensisse  testatorem  {u) ;  and,  lastly,  we 
find  the  general  principle  of  interpretation  to  which  we  have 
already  adverted  thus  concisely  worded :  in  testamentis  plenitis 
vdmitates  testantium  interpretantur  {x) ,  that  is  to  say,  a  will 
shall  receive  a  more  liberal  construction  than  its  strict 
meaning,  if  alone  considered,  would  permit  (y). 
The  construction  of  a  statute,  like  the  operation  of  a  Constmction 

of  st&tiitos 

devise,  depends  upon  the  apparent'  intention  of  the  maker, 
to  be  collected  either  from  the  particular  provision  or  the 
general  context,  though  not  from  any  general  inferences 
drawn  merely  from  the  nature  of  the  objects  dealt  with 
by  the  statute  (z).  Acts  of  Parliament  and  wills  alike  ought 
to  be  construed  according  to  the  intention  of  the  parties 
who  made  them  (a) ;  and  the  preceding  remarks  as  to  the 
construction  of  deeds  and  wills  will,  therefore,  generally 
hold  good  with  reference  to  the  construction  of  statutes, 
the  great  object  being  to  discover  the  true  intention  of  the 
legislature;   and  where  that  intention  can  be  indubitably 


(»)  D.  32, 69  pr. ;  applied  by  Knight 
Brace,  L.J.,  2  De  0.  M.  k  6.  318. 

{x)  D.  60,  17,  12. 

(y)  C^jac.  ad  2ac.,  cited  8  Pothier 
ad  Pand.  46. 

(s)  Fcrdyce  v.  Bridges^  1  H.  L. 
Cu.  1.  Where  ai  casus  omissus  oc- 
curred in  a  Htatute,  the  doctrine  of 
cy-pT^  was  applied,  Smith  y.  Wed' 
(ierittme,  16  M.  k  W.  104.  See 
SaJkOd  y.  Johnson,  2  0.  B.  757. 

(a)  It  is  said,  that  a  will  is  to  be 
faToarably  construed,  becaase  the 
testator  is   inops  wnsUii:   "This," 


observed  Ld.  Tenterden,  "we  cannot 
say  of  the  legislature,  bnt  we  may  say 
that  it  is  magnas  inter  opes  inops," 
9  B.  &  C.  762,  763. 

See  the  remarks  of  Wood.  V.-C, 
as  to  determining  whether  a  manda- 
tory enactment  is  to  be  considered 
directory  only,  or  obligatory  with  an 
implied  nullification  for  disobedience, 
Liverpool  Borough  Bank  v.  Turner, 
29  L.  J.  Ch.  827 ;  S.  C,  80  Id.  879, 
approved  in  Ward  v.  Beck,  18  C.  B. 
N.  S.  675—676. 
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ascertained,  the  Courts  are  boand  to  give  it  effect,  whatever 
may  be  their  opinion  of  its  wisdom  or  folly  (b) ;  "  acting 
upon  the  rule  as  to  giving  effect  to  all  the  words  of  the 
statute,  a  rule  universally  applicable  to  all  writings,  and 
which  ought  not  to  be  departed  from,  except  upon  very  clear 
and  strong  grounds  '*  (c). 

"The  general  rule,"  as  observed  by  Byles,  J. (rf),  "for 
the  construction  of  Acts  of  Parliament  is,  that  the  words 
are  to  be  read  in  their  popular,  natural,  and  ordinary 
sense,  giving  them  a  meaning  to  their  full  extent  and 
capacity,  unless  there  is  reason  upon  their  face  to  believe 
that  they  were  not  intended  to  bear  that  construction, 
because  of  some  inconvenience  which  could  not  have  been 
absent  from  the  mind  of  the  framers  of  the  Act,  which 
must  arise  from  the  giving  them  such  large  sense." 

And  again — ''In  construing  an  Act  of  Parliament,  when 
the  intention  of  the  legislature  is  not  clear,  we  must  adhere 
to  the  natural  import  of  the  words ;  bat  when  it  is  clear 
what  the  legislature  intended,  we  are  bound  to  give  effect 
to  it  notwithstanding  some  apparent  deficiency  in  the 
language  used  "(e). 

Hence,  although  the  general  proposition  be  undisputed 
that  *-  an  affirmative  statute  giving  a  new  right,  does  not 
of  itself  and  of  necessity  destroy  a  previously  existing  right," 
it  will  nevertheless  have  such  effect,  "if  the  apparent 
intention  of  the  legislature  is  that  the  two  rights  should 
not  exist  together  "  (/). 
Construotiou        A  remedial  statute,  therefore,  shall  be  liberally  construed, 

of  penal 

•tatates.                (ft)  See  the  analogous  remarks  of  {e)  Per  Pollock,  C.B.,  HfuAoMr, 

Ld.  Brougham,  with  reference  more  Wheeler,  S  H.  &  C.  80.    See  also 

particularly  to  the  common  law,  in  Rothee  v.  Kirkoaldy  Cammrs,,  7App. 

lUg.  y.  Millia,  10  CI.  &  F.  749 ;  also,  Cas.  702. 

per  Yaughan,  J.,  9  A.  &  B.  980  ;  (/)  Per  Ld.  Cranworth,  &FlaktHjf 

Judgm.,  Fellaufea  v.  (TRty,  4Q.  B.  849 ;  v.  dPDowell,  6  H.  L.  Cas.  157.   See 

per  Alexander,  C.B.,  2  Yo.  k  J.  216.  Exp,  Warrington,  8  De  G.  M.  A  G. 

(e)  Judgm.,  8  Exch.  860.  159 ;  New  Windsor  Corp.  r.  Tai/ler, 

{d)  Birk$  v.  All%9(m^  18  C.  B.  N.  S.  [1899]  A.  C.  41 :  68  L.  J.  Q.  B.  87. 
23. 
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SO  as  to  include  cases  which  are  within  the  mischief  which 
the  statute  was  intended  to  remedy  (g) ;  whilst,  on  the 
other  handy  where  the  intention  of  the  legislature  is  doubt- 
ful, the  inclination  of  the  Gotirt  will  always  be  against  that 
construction  which  imposes  a  burthen  (/i),  tax  (i),  or  d\xtj{k), 
on  the  subject.  It  has  been  designated  as  a  ''  great  rule  *' 
in  the  construction  of  fiscal  laws,  '*  that  they  are  not  to  be 
extended  by  any  laboured  construction,  but  that  you  must 
adhere  to  the  strict  rule  of  interpretation ;  and  if  a  person 
who  is  subjected  to  a  duty  in  a  particular  character  or 
by  virtue  of  a  particular  description  no  longer  fills  that 
character,  or  answers  that  description,  the  duty  no  longer 
attaches  upon  him,  and  cannot  be  levied"  (Z).  A  penalty, 
moreover,  must  be  imposed  by  clear  words  (7/1).  The 
words  of  a  penal  statute  (n)  shall  be  restrained  for  the 


ig)  See  Ttoyne*s  case,  3  Rep.  80. 

(A)  Per  Ld.  Brougham,  Stockton  is 
Darlxngtmi  JL  Co.  v.  Barrett,  11 
CI.  k  F.  607  ;  per  Parke,  B.,  Ryder 
V.  JfiZ/i,  8  Exch.  869,  and  WroughUm 
r.  TuriU,  11  M.  &  W.  667.  "All 
acts  which  reatrahi  the  common  law 
ought  themselyes  to  be  restrainecl  by 
expottition  :  '*  Ath  y.  Abdy,  8  Swanst. 
664.  Here  permissive  words  shall 
uot  abridge  a  common   law  right; 

6  p.  Clayton,  1  Russ.  k  My.  372  ; 
per  Erie,  C.J.,  Castoell  v.  Cook^  11 
C.  B.  N.  S.  652. 

(t)  Per  Parke,  B.,  Be  MicklethwaU, 
11  Exch.  456,  and  A.^G.  v.  Bradbury, 

7  Id.  116,  citing  Denn  y.  Diamond, 
4  B.  &  C.  248 ;  28  R.  B.  287  ;  Mayor 
of  London  v.  Parkinoon,  10  C.  B. 
228 ;  Jndgm.,  Vaua^uM  Bridge  Co,  v. 
Sawyer,  6  Exch.  509. 

(A)  Jndgm.,  Marq.  of  Chandos  ▼. 
IvL  Rev.  Commre.,  6  Exoh.  479; 
per  WUde,  C.J.,  5  C.  B.  185.  See 
;*«•  Bramwell,  B.,  Foley  v.  Fletcher, 

8  H.  ft  9.  781—782. 

"Acts  of  Parliament,  however, 
impoong  stamp  duties  ought  to  be 


construed  according  to  the  plain  and 
ordinary  meaning  of  the  words  used : " 
Judgm.,  Ld.  Foley  v.  Inl,  Rev. 
Commrt.^  L.  R.  3  Ex.  268. 

If  a  statute  imposing  a  toll  contain 
also  exemptions  from  it  in  favour 
of  the  crown  and  of  the  public,  any 
clause  so  exempting  from  toll  is  "to 
have  a  fair,  reasonable,  and  not  strict 
construction  ;  *'  per  Byle«,  J.,  Toomer 
V.  Reeves,  L.  R.  8  C.  P.  66. 

(I)  Per  Ld.  Westbury^  Dickson  v. 
Reg.,  11  H.  L.  Gas.  184. 

(w)  Per  Alderson,  B.,  Woolleyv. 
Kay,  1  H.  &  N.  809  ;  Judgm.,  Ryder 
V.  Mills,  3  Exch.  869  et  seq. ;  Coe  v. 
Lawrance,  1  £.  ft  B.  516,  520 ; 
Archer  v.  Jarnes,  2  B.  ft  S.  61,  108. 

(»)  In  A.'O,  V.  SUleni,  2  H.  ft  C. 
481,  the  method  of  construing  a 
penal  statute  was  much  considered^ 
and  there  (Id.  580)  Bramwell,  B., 
said,  "The  law  that  governs  this 
case  is  a  written  law,  an  Act  of  Par- 
liament, which  we  must  apply  accord- 
ing to  the  true  meaning  of  the  words 
used  in  it.  We  must  not  extend  it 
to  anything  not  within  the  natural 
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t  enefit  of  bim  against  whom  the  penalty  is  inflicted,  and 
the  language  of  the  statnte  mast  be  strictly  looked  at 
ii  order  to  see  whether  the  person  against  whom  the 
1  ^nahv  is  son<;ht  to  be  enforced  has  committed  an  offence 


It  '  vo). 

**The  principle/'  remarked  Lord  Abinger,  ''adopted  by 
Lord  Tenterden  t  j>>,  that  a  penal  law  ought  to  be  construed 
strictly,  is  not  only  a  sound  one,  but  the  only  one  con- 
sistent with  oar  free  institutions.  The  interpretation  of 
statutes  has  always  in  modem  times  been  highly  favourable 
to  the  personal  Uberty  of  the  subject,  and  I  hope  will  always 
remain  so  "  vi/>. 

This  rule,  however,  which  is  founded  on  the  tenderness 
of  the  law  for  the  rights  of  individuals,  and  on  the  plain 
principle  that  the  power  of  punishment  is  vested  in  the 
legislative  and  not  in  the  judicial  department,  must  not  be 
so  applied  as  to  narrow  the  words  of  the  statute  to  the 
exclusion  of  cases  which  those  words  in  their  ordinary 
acceptation,  or  in  that  sense  in  which  the  legislature  has 
obviously  used  them,  would  comprehend  (r). 

We  may  add,  in  connection  with  this  part  of  the  subject, 
that  although  the  enacting  words  of  a  statute  are  not 
necessarily  to  be  limited  or  controlled  by  the  words  of  the 
preamble,  but  in  many  instances  go  beyond  it,  yet,  on  a 
sound  construction  of  every  Act  of  Parliament,  the  words 
in  the  enacting  part  must  be  confined  to  that  which  is  the 


ineaning  of  those  wonls,  but  within 
the  mischief  nr  supposed  mischief  in- 
tende<l  to  be  preyented,  nor  must  we 
refuse  to  apply  it  to  what  is  within 
that  natural  meaning*  because  not,  or 
supposed  not  to  be,  within  the  mis- 
chief :'*  see  also  per  Pollock,  C.B., 
Id.  509.  *'l  suppose  'within  the 
equity'  means  the  same  thing  as 
'  within  the  mischief*  of  the  statute  :** 
per  Byles,  J.,  ShuUleworth  y.  Le 
FUfning,  19  C.  B.  N.  S.  703. 


(o)  Per  Field,  J.,  Graf  v.  Evans, 
8  Q.  B.  D.  373  ;  51  L.  J.  M.  C.  25. 

{p)  See  Froetor  v.  Matnwtri»g, 
SKk  Aid.  145. 

( q)  Henderson  r.  SkeHforn^  2  M.  4 
W.  286 ;  Judgm.,  Fletchery.  CaUkrop, 
6  Q.  B.  887  ;  cited  and  adopted, 
Murray  v.  Btg.y  7  Q.  R  707. 

if)  See  Judgm.,  UniUd  SUOes  v. 
fFiUberger,  5  Wheaton  (a.S.),  B. 
96  ;  per  Pollock,  C.B.,  8  H.  AN.  8U 
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plain  object  and  general  intention  of  the  legislature  in 
passing  the  Act ;  and  the  preamble  affords  a  good  clue  to 
discover  what  that  object  was  («).  **  The  only  rule,"  it  has 
been  said,  "for  the  construction  of  Acts  of  Parliament 
is,  that  they  should  be  construed  according  to  the  intent 
of  the  Parliament  which  passed  the  Act.  If  the  words  of 
the  statute  are  in  themselves  precise  and  imambiguous, 
then  no  more  can  be  necessary  than  to  expound  the  words 
in  their  natural  and  ordinary  sense.  The  words  them- 
selves alone  do,  in  such  case,  best  declare  the  intention  of 
the  lawgiver.  But  if  any  doubt  arises  from  the  terms 
employed  by  the  legislature,  it  has  always  been  held  a 
safe  means  of  collecting  the  intention,  to  call  in  aid  the 
ground  and  cause  for  making  the  statute,  and  to  have 
recourse  to  the  preamble,  which,  according  to  Chief  Justice 
Dyer(0,  is  a  *key  to  open  the  minds  of  the  makers 
of  the  x\ct,   and   the  mischiefs  which   they   intended   to 

redress' "  («)• 

The  heading  of  a  portion  of  a  statute  may,  it  seems,  be  Headings  and 
referred  to  to  determine  the  sense  of  any  doubtful  expression 

{*)  Per  Ld.  Teiiterden,  Haltmi  v.  per  BuUer,  J.,  R,  v.  Hobinson,  2  East, 

Cave,  1  B.  &  Ad.  538  ;  35  R.  R.  378  ;  P.   C.   1113,   cite«l    £,    v.   Johnson, 

Judgm.,  SaUeld  v.  Johnson,  2  Exch.  29  St.  Tr.  303. 
288,  and  cases  there  cited  ;  per  Kelly,  Formerl}'  tlie  title  of  a  statute  was 

C.B.,  Winu  V.  Mossman,  L.  K.  4  Kx.  •*no  part  of  the  law,  and  in  strictness 

800 ;  Varr  v.  Ruyal  Exchaiige  Ass.  ought  not  to  be  taken  into  considera- 

Co.,  1  H.  &  S.  956 ;  per  Jdaule,  J.,  tion  at  all ;"  SuUceld  v.  Johnson,  2 

Edfuards  v.   Jlodges,   15  C.   B.  484,  Exch.  283.     See /xjr  Willes,  J.,  Cte?/- 

dtingCopemanY.  OcUlant,  1  P.  Wiiw.  don  v.  Green,  L.  R.  3  C.  P.  522.    But 

314;  per   Coleridge,   J.,    Pocock  v.  it  seems  that  it  is  now  part  of  the  Act ; 

Pieiering,  18   Q.  B.    797,  798  ;  Co.  Fielding  v.  Morley,  [1899]  1  Ch.   1  : 

LitL  19  sl;  per  BuUer,  J.,  Crespigny  67  L.  J.  Ch.  611. 
V.    IVitlenoom,   4    T.   R.    793  ;  and  The  marginal  note  to  a  section  in 

cases  cited  in  fVTiiltnore  v.  Bdbertsonj  the    copy    printed    by  the    queen's 

8  M.  &  W.  472  ;  Stockton  d:  V,  JL  Co.  printer  forms  no  part  of  the  statute 

V.  Barrett,  11  Cl.  k  F.  590.  itself,  and  does  not  bind  as  explaining 

(0  Plowd.  369.  or  construing  the  section ;   Claydoti 

(u)  Per   Tindal,    C.J.,   delivering  v.  Green,  L.  K.  3  C.  P.  511,  522 

the  opinion  of    the  Judges  in  The  followed    in   SuUon   v.    SuUon,    22 

Sussex  Peerage^  11  Cl.  k  F.  143.     See  Ch.  D.  521  :  52  L.  J.  Ch.  334. 
also  as  to  the  office  of  the  preamble, 
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The  "golden 
rule." 


Meaning  of 
worde. 


in  a  section  ranged  under  it  (x) ;  and  a  recital  of  an 
Act  of  Parliament,  stating  its  object,  has  been  held  to 
limit  general  words  in  the  enacting  part  to  the  object  as 
declared  in  the  recital  (y). 

The  golden  rule  for  construing  wills,  statutes,  and,  in 
fact,  all  written  instruments  has  been  thus  stated :  ''  The 
grammatical  and  ordinary  sense  of  the   words  is  to  be 
adhered  to  unless  that  would  lead  to  some  absurdity  or 
some  repugnance  or   inconsistency  with  the  rest  of  the 
instrument,  in  which  case  the  grammatical  and  ordinary 
sense  of  the  words  may  be  modified,  so  as  to  avoid  that 
absurdity  and   inconsistency,   but   no   further"  (2).    The 
later  part  of  "  golden  rule  "  must,  however,  be  applied  with 
much  caution.     "  If,"  remarked  Jervis,  C.J.,  "  the  precise 
words  used  are  plain  and  unambiguous  in  our  judgment, 
we  are  bound  to  construe  them  in  their  ordinarv  sense, 
even  though  it  lead,  in  our  view  of  the  case,  to  an  absurdity 
or  manifest  injustice.    Words  may  be  modified  or  varied, 
where  their  import  is  doubtful  or  obscure.     But  we  assume 
the  functions  of    legislators   when   we  depart    from  the 
ordinary  meaning  of  the  precise  words  used,  merely  because 
we  see,  or  fancy  we  see,  an  absurdity  or  manifest  injustice 
from  an  adherence  to  their  literal  meaning  "  (a). 

It  may  then  safely  be  stated  as  an  established  rale  of 
construction,  that  an  Act  of  Parliament  should  be  read 
according  to  the  ordinary  and  grammatical  sense  of  the 
words  (6),  unless,  being   so  read,  it  would  be  absurd  or 


{x)  IfaminersmUh  R.  Go,  v.  Brand, 
L.  R.  4  H.  L.  Cas.  171.  See  E\ 
ComUies  R.  Co.  v.  Marriage,  9  H.  L. 
Cas.  32. 

{y)  Hotcard  v.  Earl  of  Shrewsbury^ 
L.  R.  17  Eq.  378 :  84  L.  J.  Ch.  495. 

(2)  Grey  v.  Pearaon,  6  H.  L.  Cas. 
61,  106  ;  Caledonian  R.  Co,  v.  N, 
Britiah  IL  Co,,  6  App.  Caa.  114, 131. 

(a)  11  C.  B.  391 ;  per  Pollock, 
C.B.,  9  Exch.  475.     See  Woodward 


V.  IVaUs,  2  E.  &  B.  457. 

(h)  **  It  is  a  good  rule,  in  the  ood* 
straction  of  Acts  of  Parliament,  tbat 
the  Judges  are  not  to  make  the  Uv 
what  they  may  think  reasonable,  bet 
to  expound  it  according  to  the  comiDOB 
sense  of  its  words  : "  per  CreasweU.  J., 
Biffin  V.  Jori:«,  6  Scott,  N.  R.  285; 
Richards  v.  WBride,  8  Q.  B.  D.  119 : 
51  L.  J.  M.  C.  15.  See  also,  Jndgn., 
R,  V.  Hall,  1  B.  &  C.  128;  25  R  R.  821; 
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inconsistent  with  the  declared  intention  of  the  legislature, 
to  be  collected  from  the  rest  of  the  Act(c),  or  unless  a 
nniform  series  of  decisions  has  already  established  a  par- 
ticular construction  (^,  or  unless  terms  of  art  are  used 
which  have  a  fixed  technical  signification :  as,  for  instance, 
the  expression  "heirs  of  the  body,"  which  conveys  to 
lawyers  a  precise  idea,  as  comprising  in  a  legal  sense  only 
certain  lineal  descendants ;  and  this  expression  shall,  there- 
fore, be  construed  according  to  its  known  meaning  (e). 

It  is  also  a  rule  of  the  civil  law  adopted  by  Lord  Bacon, 
which  was  evidently  dictated  by  common  sense,  and  is  in 
accordance  with  the  spirit  of  the  maxim  which  we  have 
been  considering,  that,  where  obscurities,  ambiguities,  or 
faults  of  expression  render  the  meaning  of  an  enactment 
doubtful,  that  interpretation  shall  be  preferred  which  is 
most  consonant  to  equity,  especially  where  it  is  in  con- 
formity with  the  general  design  of  the  legislature.  In 
ambigua  voce  legis  ea  qyotiiut  accipienda  est  significatio  qua 
vitio  caret,  prasertim  ctim  etiam  voluntas  legis  ex  hoc  coUigi 
possitif).  And  if  the  Act  is  ambiguous,  and  upon  one 
construction  the  balance  of  hardship  or  inconvenience 
seems  to  be  strongly  against  the  public,  the  balance  of 
inconvenience  may  be  considered  in  determining  the 
question  of  construction  (^). 

eited  2  C.  B.  66 ;  and  The  Lion,  L.  R.  Hyde  v.  Johnson,  2  Bing.  N.  G.  780. 

2    P.    C.   580;   Slracey  v.    A'elson,  {d)  Per  Parke,  B.,  Doe  v.  Owens, 

12  M.  &  W.  541  ;  UniUd  States  v.  10  M.  &  W.  621  ;  perlA,  Brougham, 

Fisher,   2  Cranch.  (U.S.),   R.    286;  C,  Earl  of  WaterfardCs  Peerage,  6 

cited  7  Wheaton  (U.S.),  R.  169.  01.  k  F.  172. 

(c)  Jadgm.,  Smith  t.  Bell,  10  M.  &    .      (e)  2  Dwarr.  Stats.  702  ;  Poole  v. 

W.  889 ;  Turner  v.  Slieffieid  R.  Co,,  Poole,  3  B.  &  P.  620. 

Id.    434  ;   Steward  v.   Greaves,    Id.  (/)  D.  1,  8,  19  ;  Bac.  Max.,  reg.  3. 

719;  per  Aldenon,    B.,    A.-O.    v.  {g)  IHxonv,  Caledonian  Co.,  5  Xpp. 

Lodtwood,  9  M.  ft  W.  898  ;  Jadgm.,  Gas.  827. 
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Ex   ANTECEDBNTIBUS   ET   CONSEQUENTIBUS   FIT  OPTIIIA   InTBR- 

PRETATio.     (2  InsL  178.) — A  passage  is  best  interpreted 
by  reference  to  tchat  precedes  and  follows  it. 

It  is  an  important  rule  of  constroction,  that  the  meaning 
of  the  parties  to  any  particular  instrument  shoold  be 
collected  ex  antecedentibus  et  consequentilnis  ;  that  is  to  say, 
every  part  of  it  should  be  brought  into  action,  in  order  to 
collect  from  the  whole  one  uniform  and  consistent  sense, 
if  that  may  be  done  (h) ;  or,  in  other  words,  the  constmc- 
tion  must  be  made  upon  the  entire  instrument,  and  not 
merely  upon  disjointed  parts  of  it  (i) ;  the  whole  context 
must  be  considered,  in  endeavouring  to  collect  the  intention 
of  the  parties,  although  the  immediate  object  of  inquiry  be 
the  meaning  of  an  isolated  clause  (^*)*  In  short,  the  law 
will  judge  of  a  deed,  or  other  instrument,  consisting  of 
divers  parts  or  clauses,  by  looking  at  the  whole ;  and  will 
give  to  each  part  its  proper  office,  so  as  to  ascertain  and 
carry  out  the  intention  of  the  parties  (Q. 

Thus,  in  the  case  of  a  bond  with  a  condition,  the  latter 
may  be  read  and  taken  into  consideration,  in  order  to 
explain  the  obligatory  part  of  the  instrument  (m).  So,  in 
construing  an  agreement  in  the  form  of  a  bond  in  which  a 
surety  becomes  liable  for  the  fulfilment  of  an  agent's  duties 
therein  particularly  enumerated,  a  general  clause  in  the 
obligatory  part  of  the  bond  must  be  interpreted  strictly, 
and  controlled  by  reference  to  the  prior  clauses  specifying 
the  extent  of  the  agency  (n).  On  the  same  principle,  the 
recital  in  a  deed  or  agreement  may  be  looked  at  in  order  to 


(h)  Per  Ld.  EUenborough,  Barton 
V.  Fitsgeraldy  15  East,  641  ;  18  R.  R. 
519;  Shep.  Touch.  87  ;  per  Hobart, 
C. J.,  Winch.  98.  See  MiekUthtoaU  v. 
Mieklethwait,  4  C.  B.  N.  S.  790,  862. 

(t)  Ld.  North  v.  Bp,  of  Ely,  cited 
1  Bulst  101  ;  and  Judgm.,  Doe  v. 
Meyrick,  i  Cr.  k  J.  280 ;  37  R.  R.  687; 
Maitlandv.  Mackiyinon,  1  H.  &  C.  607. 


{k)  Coles  y.  Hulme,  8  B.  &  C.  568 ; 
32  R.  R.  486;  Hobart,  275;  cited 
OalcY,  .fie«2,  8  East,  79  ;  9  R.  B.  376, 

(Z)  See  Hobart,  275  ;  Doe  ▼.  Oueti, 
16  M.  k  W.  160. 

(w)  Coles  V.  ffuline,  8  B.  k  O 
668  ;  82  R.  R.  486  ;  and  cavw  cited, 
8  B.  &  C.  574,  n.  (a). 

(»)  Napier  v.  Bruce,  8  CI.  A  F.  470. 
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ascertain  the  meaning  of  the  parties,  and  is  often  highly 
important  for  that  purpose  (o) :  and  the  general  words  of 
a  sabseqaent  distinct  clause  or  stipulation  may  often  be 
explained  or  qualified  by  the  matter  recited  {p).  Where, 
indeed,  *'the  words  in  the  operative  part  of  a  deed  of 
conveyance  are  clear  and  unambiguous,  they  cannot  be 
controlled  by  the  recitals  or  other  parts  of  the  deed.*'  But 
where,  on  the  other  hand,  "  those  words  are  of  doubtful 
meaning,  the  recitals  and  other  parts  of  the  deed  may  be 
used  as  a  test  to  discover  the  intention  of  the  parties,  and 
to  fix  the  true  meaning  of  those  words  "  (9).  So,  covenants 
are  to  be  construed  according  to  the  obvious  intention  of 
the  parties,  as  collected  from  the  whole  context  of  the 
instrument  containing  them,  and  according  to  the  reason- 
able sense  of  the  words ;  and,  in  conformity  with  the  rule 
above  laid  down,  a  covenant  in  large  and  general  terms 
has  frequently  been  narrowed  and  restrained  (r),  where 
there  has  appeared  something  to  connect  it  with  a  restric- 
tive covenant,  or  where  there  have  been  words  in  the 
covenant  itself  amounting  to  a  qualification  (s) :  and  it  has, 
indeed,  been  said,  in  accordance  with  the  above  rule,  that, 
''however  general  the  words  of  a  covenant  may  be,  if 
standing  alone,  yet,  if  from  other  covenants  in  the  same 
deed,  it  is  plainly  and  irresistibly  to  be  inferred  that  the 


(0)  Shep.  Touch.  76  ;  Marq,  of 
Ch(AtMn\deley  v,  Ld,  Clinton,  2  B.  & 
Aid.  625  :  4  Bligb,  1  :  21  R.  R.  419. 

(p)  Payler  v.  Homenham,  4  M.  & 
S.  423;  16  R.  R.  416;  cited  in 
Hnrriaonv.  Blackburn,  17  C.  B.  N.  S. 
691 ;  Simons  v.  Johnson,  3  B.  &  Ad. 
180  ;  37  R.  R.  377 ;  Bayes  v.  Bluck,  13 
C.  B.  652  ;  SoUy  v.  Forbes,  2  B.  &  B. 
3S ;  22  R.  R.  641 ;  Charletonv.  Spencer. 
3  Q.  B.  693 ;  Sampson  v.  Easterby, 
9  B.  &  C.  505  :  affii-med  in  1  Cr.  k  J. 
105 ;  Price  v.  Bark^,  4  E.  &  B.  760, 
"t  77;  Henderson  w  Siobart,  5  Exch.  99. 

iq)  .Tudj^.,  Walsh  v.  Trevanion, 


15   Q.    B.    751.     See  Ex  p.    Dawe.s^ 

17  Q.  B.  D.  286. 

(r)  Per  Ld.  Elleu borough,  IgguUlen 
T.  May,  7  Eamt,  241  ;  8  B.  R.  623  ; 
Plowd.  329  ;  Cage  v.  Paxton,  1  Leon. 
116  ;  Broughton  v.  Conway,  Mour,  58; 
Gale  V.  Beed,  8  EunI,  89  ;  9  R.  R.  876  ; 
Sickiemorev,  Thislelmi,  6  M.  &  S.  9  ; 

18  R.  R.  280  ;  cited  Jowett  v.  Spencei', 
15  M.  &  W.  662  ;  Hesse  v.  Stevenson, 

3  B.  &  P.  365.     See  Doe  v.  Goclvhi, 

4  M.  k  S.  265  ;  16  R.  R.  463. 

(«)  Judgm.,  Smith  v.  Comjttofiy  'i 
B.  k  Ad.  200 ;  37  R.  R.  887. 


4^  unwmrwKTixKfS  or  deeds  ahd  written  instbuiibmts. 

f  ATtT  could  not  have  intended  to  nse  the  words  in  the 
gsierml  sense  whieh  they  import,  the  Court  will  limit 
the  operation  of  the  general  words  "  (/). 

It  is,  moreoTer,  as  a  general  proposition,  immaterial  in 
what  part  of  a  deed  anv  particalar  covenant  is  inserted  (u) ; 
for  the  ocm^trQction  of  a  deed  does  not  depend  on  the  order 
of  the  covenants,  or  npon  the  precise  terms  of  them ;  but 
r^irard  most  be  had  to  the  object,  and  the  whole  scope  of  the 
ir.>tnmient  ij-l  For  instance,  in  the  lease  of  a  colliery,  two 
l«r>?«es  covenanted  "*'  jointly  and  severally  in  manner  follow- 
iiiizT*  and  then  followed  various  covenants  as  to  working 
the  colliery :  after  which  was  a  covenant,  that  the  moneys 
avi^aring  to  be  dae  should  be  accounted  for  and  paid  by  the 
lessees,  not  saying.  **  and  each  of  them  :  "  it  was  held,  that 
the  general  words  at  the  b^inning  of  the  covenants  by  the 
lessees  extended  to  all  the  snbseqaent  covenants  throughout 
tlie  deed  on  the  part  of  the  lessees,  there  not  being  any. 
thing  in  the  nature  of  the  subject  to  restrain  the  operation 
of  those  words  to  the  former  part  only  of  the  lease  (y). 

Again,  words  may  be  transposed,  if  it  be  necessary  to  do 
so  in  order  to  give  effect  to  the  evident  intent  of  the  parties  (z) ; 
as,  if  a  lease  for  years  be  made  in  February,  rendering  a 
yearly  rent  payable  at  Michaelmas  and  Lady-day  during  the 
term,  the  law  will  make  a  transposition  of  the  feasts,  and 
re«id  it  thus,  **  at  Lady-day  and  Michaelmas,"  in  order  that 
the  rent  may  be  paid  yearly  during  the  term.  And  so  it  is 
in  the  case  of  an  annuity  (a).  And,  although  courts  of  law 
have  no  power  to  alter  the  words,  or  to  insert  words  which 
are  not  in  the  deed,  yet  they  ought  to  construe  the  words  in 
a  manner  most  agreeable  to  the  meaning  of  the  grantor,  and 

[t)  Judgiii.,  ffess^  Y.  Stevenstm,  3  (7/)  Dtiix    of   Xorihumberland  t. 

Vk  &  P.  574.     See  the  maxim  as  to  ErriMfUm,  5T.  R.  522  ;  2  B.  &.  26<  ; 

a  rba  generalia,  below.  Copland  v.  Lajmric,  S  A.  &  K  517. 

(u)  Per  BnUer,  J.,  5  T.  E.  626;  (s)  Parkhiinl    ▼.    Smith,  WiUes, 

1  Wras.  Saaiid.  60,  n.  (/).  332 ;  S.  C,  3  Atk.  135. 

(x)  Per  Wilde,  C.,1.,  Jtiehardt  v.  (a)  Co.  Litt,  217  U 
Bluck,  6  C.  B.  441. 
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maj  reject  any  words  that  are  merely  insensible  {b}.  Like- 
wise, if  there  be  two  clauses  or  parts  of  a  deed  (c)  repugnant 
the  one  to  the  other,  the  former  shall  be  received,  and  the 
latt«r  rejected,  onlesB  there  be  some  special  reason  to  the 
contrary  (d) ;  tor  instance,  in  a  grant,  if  words  of  restriction 
are  added  which  are  repugnant  to  the  grant,  the  restrictive 
words  must  be  rejected  (c). 

It  Beems,  however,  to  be  a  true  rule,  that  this  rejection  of 
repugnant  matter  can  be  made  only  in  those  cases  where 
there  is  a  full  and  intelligible  contract  left  to  operate  after 
the  repugnant  matter  is  excluded  ;  otherwise,  the  whole  con- 
tract, or  such  parts  of  it  as  are  detective,  will  be  pronounced 
void  for  uncertainty  (/).  And  as  already  observed,  "it  a 
deed  can  oi>erate  two  ways,  one  consistent  with  the  intent, 
and  the  other  repugnant  to  it,  the  Courts  will  be  ever  astute 
80  to  construe  it,  as  to  give  effect  to  the  intent,"  and  the 
cooBtmction  must  be  made  on  the  entire  deed  (g). 

A  marriage  settlement  recited  that  it  was  the  intention  of 
the  parties  to  settle  an  annuity  of  £1,000  per  annum  on  the 
intended  wife,  in  case  she  should  survive  her  husband.  In  the 
U)djof  the  deed  the  words  used  were  "^1,000  sterling  lawful 
money  of  Ireland."  It  was  held  that  the  words  "  of  Ireland  " 
most  be  excluded,  for  the  expression  could  have  no  meaning, 
unless  some  of  the  words  were  rejected,  and  it  is  a  rule  of  law, 
that,  if  the  first  words  used  would  give  a  meaning,  the  latter 
words  must  be  excluded  {It).     So,  we  read  that,  if  one  makes 

(i)  Per  Willca,  C.J.,  3  Atk.  ISfl  ;  appointment  under  a  power  wan 
3.  C.  Willeg,  832  :  Savile,  71.  held  to  be  repugnant  and  void.     See, 

(c)  Seait  or  B  will,  lee  p.  432.  also,  FumivaU  v.  Coonibei,  S  Scott, 

W)  Sbep.  Touch.  88  :  Hardr.  84 ;  N.  E.  522 ;  cited  in  Kd„cr  v.  Baxter, 
Walker  n.  OOt*,  8  C.  B.  862,  cileil,  U  R.  2  C.  P.  1S8  ;  WAite  v.  ffancodc. 
Kt  Royal  Uvtr  Soc,  L.  K.  S  Ex.  80.        2  C.  B.  830.     li>  ScM  v.  Avery,  8 

(e)  Hobait,  172  ;  Milla  v.  Wright,  Excli.  187,  5  H.  L.  Cta.  SIl,  vartoiu 
1  Preem,  247.  BUthoriliea  having  rp reran ce  to  repug- 

U)  a  Audenon,  103.  Id  Doe  nnnt  stipulations  in  eontracta  are 
t.  CariK,  2  Q.  B.  317,  a  prOViMi  in  a       cited. 

IcuewBi  held  to  be  iasensible.     In  (j)  Per  Turner,  V.-C,  Squire  v. 

FoniU  T.  Jotut,  13  U.  k  W.  fi34,  an      Ibrd,  8  Hare,  1,7. 
nception  iDtTodnced  into  a  deed  ot         (A}  Cope  v.  Cope,  15  Sim.  118. 
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a  lease  for  ten  years ''  at  the  will  of  the  lessor/'  this  is  a  good 
lease  for  ten  years  certain,  and  the  last  words  are  void  for  the 
repugnancy  (i).  And  without  multiplying  examples  to  a  like 
effect,  the  result  of  the  authorities  seems  to  be  that  *'  when 
a  court  of  law  can  clearly  collect  from  the  language  within  the 
four  comers  of  a  deed  or  instrument  in  writing  the  real 
intention  of  the  parties,  they  are  bound  to  give  effect  to  it  by 
supplying  anything  necessarily  to  be  inferred  from  the  terms 
used,  and  by  rejecting  as  superfluous  whatever  is  repugnant 
to  the  intention  so  discerned  *'  (k). 
ittterpruutiou       Where,  however,  two  clauses  or  gifts  in  a  will  are  irre- 

of  wills.  '  y 

concilable,  so  that  they  cannot  possibly  stand  together,  the 
clause  or  gift  which  is  posterior  in  position  prevails,  the 
subsequent  words  being  considered  to  denote  a  subsequent 
intention:  cum  duo  inter  se  jmgnxintia  reperivntur  in 
testamento  ultimum  ratum  est{1).  It  is  well  settled  that 
where  there  are  two  repugnant  clauses  in  a  will,  the  last 
prevails,  as  being  most  indicative  of  the  intent  (m),  and 
this  results  from  the  general  rule  of  construction;  for, 
unless  the  principle  were  recognised  of  adopting  one  clause 
and  rejecting  the  other,  both  would  be  necessarily  void, 
each  having  the  effect  of  neutralising  and  frustrating  the 
other  (n).  Therefore,  if  a  testator,  in  one  part  of  his  will, 
gives  to  a  person  an  estate  of  inheritance  in  land,  or  an 
absolute  interest  in  personalty,  and  in  subsequent  passages 
unequivocally  shows  that  he  means  that  person  to  take  a 
life-interest  only,  the  prior  gift  is  restricted  accordingly  (o). 
The  maxim  last  mentioned  must,  however,  in  its  appli- 
cation, be  restricted  by,  and  made  subservient  to,  that 
general     principle,    which    requires    that    the    te8tator*s 

(i)  Bac.  Abr.,  Leases  ancl  Terms  {m)  16  Johns.  (U.S.),  R.  546. 

for  Years,   L.   8,   cited  and  distin-  (n)  1  Jarm.,  Wills,  6th  ©L  456. 

guished  in  Mortmi  v.  IFoods,  L,  R.  Words  and  passages  in  a  will,  which 

4  Q.  B.  805.  cannot  be  reconciled  with  tlie  genewl 

{k)  Per  Kelly,  C.B.,  Gicyn  v.  NeeUh  context,  may  be  rejected  ;  Id.  444. 
CttTial  Co.,  L.  R.  8  Ex.  215.  {o)  Id.    437.      See,    also,  Doe  v. 

(Z)  Co.  Litt.  112  b.  Marchanty  7  Scott,  N.  E.  644. 
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intention  shall,  if  possible,  be  ascertained  and  carried  into 
effect  (;;). 
Lasth",  it  is  an  established  rule,  in  construing  a  statute  Interpretation 

of  statntes. 

that  the  intention  of  the  law-giver  and  the  meaning  of  the 

law  are  to  be  ascertained  by  viewing  the  whole  and  every 

part  of  the  Act{q).     One  part  of   a  statute  must  be  so 

construed  by  another,  that  the  whole  may,   if  possible, 

stand  (r);    and   that,  if  it  can  be  prevented,  no  clause, 

sentence,  or  word  shall  be  superfluous,  void,  or  insignifi-  Every  word 

cant ;  and  it  is  a  sound  general  principle,  in  the  exposition  eti'ect. 

of  statntes,  that  less  regard  is  to  be  paid  to  the  words 

used  than  to  the  policy  which  dictated  the  Act ;  as,  if  land 

be  vested  in  the  King  and  his  heirs  by  Act  of  Parliament, 

saving  the  right  of  A.,  and  A.  has  at  that  time  a  lease  of 

it  for  three  years,  in  this  case  A.  shall  hold  it  for  his  term 

of  three  years,  and  afterwards  it  shall  go  to  the  King;  for 

this  interpretation  furnishes  matter   for  every  clause  to 

work  and  operate  upon  («). 

Also,  if  any  section  be  intricate,  obscure,  or  doubtful  the 
proper  mode  of  discovering  its  true  meaning  is  by  comparing 
it  with  the  other  sections,  and  finding  out  the  sense  of  one 
clause  by  the  words  or  obvious  intent  of  another  (t).  This, 
as  Sir  E.  Coke  observed,  is  the  most  natural  and  genuine 
method  of  expounding  a  statute  (u) ;  and  it  is,  therefore, 
a  true  principle,  that  irrba  postenoi'a  propter  certiUulinem 


ip)  Morrallr.  Sutton,  1  Phill.  545, 
546.  See  Greenioood  v.  SiUdiffe,  14 
C.  B.  226,  235  (a) ;  Pleaiij  v.  JFttrf, 
6C.  B.  201,  219. 

(?)  See  j^cr  \A.  Herschell,  14  App. 
Gas.  506. 

(r)  Thus  in  FitzgeraldCs  case,  L.  R. 
5  Ex.  33,  rigott,  B.,  referring  to 
15  k  16  Vict.  c.  57,  said,  "  We  must 
deal  with  the  Act  in  the  onlinaiy 
way,  that  is,  put  on  it  a  reasonable 
constmctton  ;  and  if  the  words  are 
ambiguous  we  must  interpret  it  'lU 
res  magis  taUat  quam  pereat/'' 

L.H. 


Where  the  proviso  of  an  Act  of 
Parliament  is  directl}'  repugnant  to 
the  purview,  the  proviso  shall  stand 
and  be  a  repeal  of  the  purview,  as 
it  speaks  the  last  intention  of  the 
makers:  A.-G.  v.  Chelsea  Water- 
works Co,,  Fitzgib.  195. 

(s)  1  BI.  Com.  89;  Bac  Abr., 
*' Statute''  (I.  2)  ;  Arg.  Ilinc  v. 
Reynolds,  2  Scott,  N.  R.  419. 

{t)  Stowell  v.  Ld.  Zouch,  Plowd. 
365  ;  Doe  v.  Brandling,  7  B.  &  C. 
643. 

(k)  Co.  Litt.  381  a. 

28 
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addita  ad  priora  qua  certiUidine  indigent  sunt  referenda  (x) 
— reference  should  be  made  to  a  subsequent  section  in 
order  to  explain  a  previous  clause  of  which  the  meaning  is 
doubtful. 

We  may  add,  too,  that,  "  where  an  Act  has  received  a 
judicial  construction  putting  a  certain  meaning  on  its 
words,  and  the  legislature  in  a  subsequent  Act  in  pari 
materia  uses  the  same  words,  there  is  a  presumption  that 
the  legislature  used  those  words  intending  to  express  the 
meaning  which  it  knew  had  been  put  upon  the  same  words 
before ;  and  unless  there  is  something  to  rebut  that 
presumption,  the  Act  should  be  so  construed,  even  if  the 
words  were  such  that  they  might  originally  have  been 
construed  otherwise  *'  (y).  For  instance,  in  Greaves  v. 
Tofiehl  (z),  a  landowner  by  deed  charged  his  land  with  a 
life  annuity  which  was  never  registered  under  the  18  k  19 
Vict.  c.  15,  s.  12  ;  he  subsequently  mortgaged  the  property 
to  a  third  person,  who  took  with  notice  of  the  annuity: 
it  was  held  that,  as  that  section  was  in  terms  similar  to 
the  clauses  in  the  Registry  Acts  which  had  been  decided 
not  to  make  an  unregistered  conveyance  void  as  against  a 
subsequent  purchaser  who  had  notice,  the  legislature  must 
be  taken  to  have  used  the  words  in  the  later  Act  in  the 
sense  given  to  them  by  those  decisions,  and  that  the 
annuities,  therefore,  were  valid  as  against  the  mortgagee. 

(x)  Wing.  Max.,  p.  167  ;  8  Rep.  2  M.  &  W.  476 ;  per  Ld.  Selborne, 

236.     See  4  Leon.  248.  9  App.  Cas.  269. 

(y)  11 H.  L.  Cas.  480-481.     R,  v.  (s)  14  Ch.  D.  563  ;  50.  L.  J.  Cli. 

Poor  Law  Commrs.  {St.  Pttncras),  6  119. 
A.  &  E.  7.     See,  also,  per  Parke,  B., 
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NosciTUR  A  Socns.  (3  T.  R.  87.) — The  meaning  of  a  dottbt- 
fill  icord  may  be  ascertained  by  reference  to  the  meaning 
of  words  associated  with  it  (a). 

It  is  a  rule  laid   down  by  Lord  Bacon,  that  copulatio  Grammatical 

nil6S 

rerhorum  indicat  acceptationem  in  eoduni  sensu  (b) — the 
coupling  of  words  together  shows  that  they  are  to  be 
understood  in  the  same  sense.  And,  where  the  meaning  of  a 
particular  word  is  doubtful  or  obscure,  or  where  a  particular 
expression  when  taken  -singly  is  inoperative,  the  intention 
of  the  party  who  used  it  may  frequently  be  ascertained  by 
looking  at  adjoining  words,  or  at  expressions  occurring  in 
other  parts  of  the  same  instrument,  for  qiue  non  valeant 
singula  jnncta  juvant  (c) — words  which  are  ineffective  when 
taken  singly  operate  when  taken  conjointly  :  one  provision 
of  a  deed,  or  other  instrument,  must  be  construed  by  the 
bearing  it  will  have  upon  another  {d). 

It  is  not  proposed  to  give  many  examples  of  the  applica- 
tion of  the  maxim  noscitnr  a  sociis,  nor  to  enter  at  length 
into  a  consideration  of  the  numerous  cases  which  might  be 
cited  to  illustrate  it :  it  may,  in  truth,  be  said  to  be  comprised 
in  those  principles  which  universally  obtain,  that  courts  of 
law  and  equity  will,  in  construing  a  written  instrument, 
endeavour  to  discover  and  give  effect  to  the  intention  of  the 
party,  and,  with  a  view  to  so  doing,  will  examine  carefully 
every  portion  of  the  instrument.  The  maxim  is,  moreover, 
applicable,  like  other  rules  of  grammar,  whenever  a  construc- 
tion has  to  be  put  upon  a  will,  statute,  or  agreement ;  and 


{a)  This,  it  was  observed,  in  refer- 
ence to  King  v.  Melling,  1  Vent.  225, 
▼as  a  nile  adopted  by  Ld.  Hale,  and 
was  no  pedantic  or  inconsiderate 
expression  when  falling  from  him, 
but  was  intended  to  convey,  in  short 
terms,  the  grounds  upon  which  he 
fomied  his  judgments.  See  3  T.  K. 
87 ;  1  B.  &  C.  644  ;  Arg.  13  East, 
^31.    See,  also.  Bishop  y,  ElUott,  11 


Exch.  113  :  10  Id.  496,  519  ;  which 
offers  an  apt  illustration  of  the  above 
maxim  ;  Burt  v.  Haslett,  18  C.  B.  162, 
893. 

{h)  Bnc.  Works,  vol.  4,  p.  26  ;  cited 
9  App.  Cas.  569. 

(c)  2  Bulstr.  132. 

(rf)  Arg.  GaUey  v.  Barriivgtoii,  2 
Bing.  391 :  27  K.  R.  663 ;  per  Ld. 
Kenyon,  4  T.  R.  227. 

28—2 
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although  difficulty  frequently  arises  in  applying  it,  yet  this 
results  from  the  particular  words  used,  and  from  the 
particular  facts  existing  in  each  individual  case ;  so  that  one 
decision,  as  to  the  inference  of  a  person's  meaning  and 
intention,  can  be  considered  as  an  express  authority  to  guide 
a  subsequent  decision  only  where  the  circumstances  are 
similar  and  the  words  are  wholly  or  nearly  identical. 

Policy  of  The  following  instance  Of  the  application  of  the  maxim, 

noscitur  a  sociis,  to  a  mercantile  instrument  may  be  mentioned 
on  account  of  its  importance,  and  will  suffice  to  show  how 
the  principle  which  it  expresses  has  been  employed  for  the 
benefit  of  commerce.  The  general  words  inserted  in  a 
maritime  policy  of  insurance  after  the  enumeration  of 
particular  perils  are  as  follow: — "and  of  all  perils,  losses, 
and  misfortunes,  that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  said  goods  and  merchandises, 
and  ship,  &c.,  or  any  part  thereof."  These  words,  it  has 
been  observed,  must  be  considered  as  introduced  into  the 
policy  in  fuiiherance  of  the  objects  of  marine  insurance, 
and  may  have  the  effect  of  extending  a  reasonable  indemnity 
to  many  cases  not  distinctly  covered  by  the  special  words : 
they  are  entitled  to  be  considered  as  material  and  operative 
words,  and  to  have  the  due  effect  assigned  to  them  in  the 
construction  of  the  instrument ;  and  this  will  be  done  by 
allowing  them  to  comprehend  and  cover  other  cases  of 
marine  damage  of  the  like  kind  with  those  which  are 
specially  enumerated,  and  occasioned  by  similar  caases; 
that  is  to  say,  the  meaning  of  the  general  words  may  be 
ascertained  by  referring  to  the  preceding  special  words  (e). 

Maxim  applies      That  the  exposition  of  every  will  must  be  founded  on 

in  the  ex|x)si- 

tion  of  wills.  .     . 

(e)  See  Judgm.,  Cullen  v.  Butler,      the  Court),  to  explain  a  proviso  ma 

5  M.  &  S.  495  :  17  R.  K.  400 ;  Tfwines  policy  of  life  insurance.    In  Olift  t. 

lO  Mci'sey  M.  I,  Co.  v.  Hamilton,  12  Schwahe,ZC  B.  487,  the  same  maxim 

A  pp.  Cas.  484,  495  :  55  L.  J.  Q.  B.  626.  was  likewise  applied  in  similardrcum- 

lu  Borradaile  v.  Hunter,  5  M.  &  Gr.  stances  ;  see  Dormay  v.  Bi/nadaiU, 

639,  667,  this  maxim  was  applied  by  5  C.  B.  880. 

Tindal,  C.J.  {dies,  from  the  rest  of 
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the  whole  instrument,  and  be  made  ex  antecedcntihus  et 
consequent ihns,  is,  observed  Lord  EUenborough,  one  of  the 
most  prominent  canons  of  testamentary  construction ;  and 
therefore,  in  this  department  of  legal  investigation,  the 
maxim  noscitur  a  sociis  is  necessarily  of  frequent  practical 
application :  yet  where  between  the  parts  there  is  no  connec- 
tion by  grammatical  construction,  or  by  some  reference, 
express  or  implied,  and  where  there  is  nothing  in  the  will 
declarative  of  some  common  purpose,  from  which  it  may  be 
inferred  that  the  testator  meant  a  similar  disposition  by 
such  diflferent  parts,  though  he  may  have  varied  his  phrase 
or  expressed  himself  imperfectly,  the  Court  cannot  go  into 
one  part  of  a  will  to  determine  the  meaning  of  another, 
perfect  in  itself,  and  without  ambiguity,  and  not  militating 
with  any  other  provision  respecting  the  same  subject- 
matter,  notwithstanding  that  a  more  probable  disposition 
for  the  testator  to  have  made  may  be  collected  from  such 
assisted  construction.  For  instance,  if  a  man  devise  his 
lands  generally,  after  payment  of  his  debts  and  legacies, 
his  trust  if)  estates  will  not  pass ;  for,  in  such  case  noscitur 
<?  sociis  what  the  lands  are  which  he  intended  to  pass  by 
such  devise  :  it  is  clear  he  could  only  mean  lands  which  he 
could  pass  subject  to  the  payment  of  his  debts  and  legacies. 
But,  from  a  testator  having  given  to  persons  standing  in  a 
certain  degree  of  kinship  to  him  a  fee-simple  in  certain 
lands,  no  conclusion  which  can  be  relied  on  can  be  drawn, 
that  his  intention  was  to  give  to  other  persons  standing  in 
the  same  rank  of  proximity  the  same  interest  in  other 
lands ;  and  where,  moreover,  the  words  of  the  two  devises 
are  different,  the  more  natural  conclusion  is,  that,  as  the 
testator's  expressions  varied,  they  were  altered  because  his 
intention  in  l)oth  cases  was  not  the  same  ((/). 

(/)  £o€  r.  Jicade,  8  T.  R.  118.  3  Scott,  N.  R.  409,  417  ;  Ai^.  1  M.  k 

iy)  Jndgni.,   Eight  v.  Compioii,  9  S.  333.     See  Sanderson  v.  Dobson,  1 

East,  272,  273  :  11  East,  223  ;  Jhnjy,  Exch.  141  ;  and  per  Bylcs,  J.,  Jefjoii 

£arlo/Coteninj,ZT.  R.  83:  1  R.  R.  v.  TinVm,  L.  R.  1  C.  V.  24;  S.  C, 

^5'2:perCo]tintin,3.,Knighf  v.  Selby,  2  Id.  422,  L.  K.  3  H.  L.  289  ;  JJoey, 
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Distinction 
between  the 
conjunctive 
and  disjunc- 
tive illus- 
trated. 


In  addition  to  the  preceding  remarks,  a  few  instances  may 
here  be  referred  to,  illustrating  the  distinction  between  the 
conjunctive  and  the  disjunctive  which  it  is  so  essential  to 
observe  in  construing  a  will. 

A  leasehold  estate  was  devised  after  the  death  of  A.,  to  B. 
for  life,  remainder  to  his  child  or  children  by  any  woman 
whom  he  should  marry,  upon  condition,  that,  in  case  B. 
should  die,  "  an  infant,  unmarried,  and  without  issue,"  the 
premises  should  go  over  to  other  persons.  It  was  held  that 
the  devise  over  depended  upon  one  contingency,  viz.,  B.'s 
dymg  an  infant,  attended  with  two  qualifications,  nz.,  his 
dying  without  leaving  a  wife  surviving  him,  and  his  dying 
childless  ;  and  that  the  devise  over  could  take  effect  onlv  in 
case  B.  died  in  his  minority,  leaving  neither  wife  nor  child; 
and  it  was  observed  by  Lord  Ellenborough  that,  if  the 
condition  had  been,  ''  if  he  dies  an  infant,  or  unmarried,  or 
without  issue,"  that  is  to  say,  in  the  disjunctive  throughout^ 
the  rule  would  have  applied,  in  diitjunctit-is  sujicit  alteram 
jHirteni  esse  veram  {h) ;  and,  consequently,  that  if  B.  had  died 
in  his  infancy,  leaving  children,  the  estate  would  have  gone 
over  to  B.'s  father  and  his  children,  to  the  prejudice  of  B.'s 
own  issue  (/).  According  to  the  same  rule  of  grammar,  also, 
where  a  condition  inserted  in  a  deed  consists  of  two  parts  in 
the  conjunctive,  both  must  be  performed,  but  otherwise 
where  the  condition  is  in  the  disjunctive;  and  where  a 
condition  or  limitation  is  both  in  the  conjunctive  and 
disjunctive,  the  latter  shall  be  taken  to  refer  to  the  whole; 
as,  if  a  lease  be  made  to  husband  and  wife  for  the  term  of 
twenty-one  years,  **  if  the  husband  and  wife  or  any  child 
between  them  shall  so  long  live,"  and  the  wife  dies  without 


Earles,  15  II,  &  W.  450.  See  also, 
Vavdcleur  v.  Vandcleur,  3  CI.  &  F. 
98,  wliera  the  maxim  is  diffei'ently 
applied. 

[h)  Co.  Litt.  225  a :  10  Rep.  58  : 
\s\u^.  Max.,  p.  13  :  I).  50,  17,  110, 
§3. 


(0  Doe  V.  Cooke,  7  East,  272; 
Johnson  v.  Simcoekf  7  H.  &  K.  844; 
S.  C,  6  Id.  6.  As  to  changing  the 
copulative  into  the  disjanctive,  see 
1  Jarman  on  Wills,  5tli  ed.  470  Hseq.: 
Mortimer  v.  Hat-tley,  6  Exch.  47; 
6  C.  B.  819  :  3  De  G,  &  S.  816. 
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issne,  the  lease  shall,  neverthelesB,  continue  daring  the  life 
of  the  husband,  because  the  above  condition  shall  be  con- 
Btrued  thronghout  in  the  disjanctive  (A). 

The  disjunctive  is  also  read  as  conjunctive,  except  in 
devises  which  create  an  estate  tail,  where  an  estate  is 
limited  to  A.  and  his  heirs,  but  if  A.  should  die  under  the 
age  of  twenty-one  or  without  issue  then  over.  The  principle 
is  stated  to  be  that  where  the  dying  under  twenty-one  is 
aBsociated  with  the  event  of  the  devisee  leaving  an  object 
who  would  take  an  interest  derivatively  through  him,  the 
copulative  (or  conjunctive)  construction  is  to  prevail  (/). 
Therefore  if  A.  dies  under  twenty-one  leaving  issue  the  gift 
over  fails  ;  and  also  if  A.  attains  the  age  of  twenty-one,  but 
dies  without  issue,  the  gift  over  fails  since  both  events  must 
happen,  i.e.,  A.  dying  under  twenty-one  a»(neaving  no  issue, 
before  the  gift  over  can  take  effect. 

In  the  construction  of  statutes,  likewise,  the  rule  nascUiir  sutntes. 
a  gociUi  is  frequently  applied,  the  meaning  of  a  word,  and, 
consequently,  the  intention  of  the  legislature,  being  ascer- 
tained by  reference  to  the  context,  and  by  considering 
whether  the  word  in  question  and  the  surrounding  words 
are,  in  fact,  ejusdcin  ijcnvris,  and  referable  to  the  same 
subject-matter  {in).  Especially  must  it  be  remembered  that 
"  the  sages  of  the  law  have  been  used  to  collect  the  sense  and 
meaning  of  the  law  by  comparing  one  part  with  another 
and  by  viewing  all  the  parts  together  as  one  whole,  and  not 
of  one  part  only  by  itself — nemo  enim  aliqitain  j>arteiii 
rfcte  intdlif/eri:  posgit  anteqiiam  totiiiii  iteniiii  atqiie  itemiit, 
perUrjerW'iii). 

{t)  Co.  Litt,  S25  a ;  Sliep.  Touch.  nuiiiiu  was  a|>|>1ied    to   constrae    a 

13S,    139.     See,    alzio,    Siirgi'ss    r.  statute  iu  i/aii^i/  v,  Tiii^ci/,  5  Eiuh. 

Bnidier,  2  LJ.  Raj-ra.  1386.  294,  298— to  ascertain  tlie  luenning 

(J)  1  Jiinnau  on  Wills,  5th  cU.  474.  of  libellous  worJa  iu  Ifakle-!/  t.  Cooke, 

{I'O  Per  Coleridge,   J,,    Cooper  v.  4  Excli.  511,  519. 
Bvrrfiiy,   7    Q.     11.   941;    Judgm.,  (hJ  Arg.  7  Ho«ard  (U.S.),  R,  fl37, 

Sl'/ihem  V.    Ta/zrctl,  2  Curt.   485  ;  citing  Lincola   College  owe,  3   Rap. 

per  Chnnnelt,   B.,   Peation   v.  ITull  596. 
L.  B.  of  Health,  3  H.  A  C.  S44.   Iliu 
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i2  w<-T^      The  following  illnstrations  will  show  how  general  words 
Ik  V  cv«- ' '     ™  <k  statnte  may  be  more  or  less  limited  by  the  particular 

words  which  precede  them.  By  the  7  &  8  Geo.  4,  c.  75,  s.  37, 
a  penalty  was  imposed  apon  any  person  not  being  a  freeman 
of  the  Watermen's  Company,  who  should  navigate  any 
wherry,  lighter,  or  other  craft  npon  the  Thames  within 
certain  limits.  It  was  held  npon  the  principle  of  the  maxim 
H*»xcitHr  a  sttciis,  that  a  steam  tug  of  eighty-seven  tons 
burden  engaged  in  moving  another  vessel  was  not  a  craft 
within  the  meaning  of  the  statute  (o)* 

Again,  by  5  Geo.  4,  c.  83,  s.  4,  it  is  an  ofifenee  to  use  any 
subtle  craft,  means,  or  device  by  palmistry,  or  otherwise,  to 
deceive  and  impose  on  any  of  His  Majesty's  subjects.  The 
defendant  having  attempted  to  impose  upon  persons  by 
falsely  pretending  to  have  the  supernatm-al  faculty  of 
obtaining  answers  and  raps  from  the  spirits  of  the  dead, 
was  held  properly  convicted  of  the  offence  specified  in  the 
statute,  the  words  "  or  otherwise  "  not  being  limited  to  any 
precise  class  or  genus  of  deception,  but  simply  limited  to 
such  deceptions  as  were  similar  in  character  to  palmistry  (p). 
Here  the  general  words  were  not  limited  to  things  ejusdem 
(fcuens  with  the  specified  offence,  but  to  things  like  in  theii* 
nature  to  that  offence  (q). 

We  shall  conclude  these  remarks  with  observing,  that  the 
three  rules  or  canons  of  construction  with  which  we  have 
commenced  this  chapter  are  intimately  connected  together,— 
that  they  must  always  be  kept  in  view  collectively  when 
the  practitioner  applies  himself  to  the  interpretation  of  a 
doubtful  instrument. 

(o)  Rccd  V.  LujJi/im,  3  E.  &  B.  889.  [1895J 1  Q.   11.  749  :  64  L.  J.  Q.  B. 

( p)  Monck  V.  Hiltmi,  2  Ex.  D.  268  ;  457.    See  also  Pmcell  v.  Kemjtion  Park 

46  L.  J.  M.  C.  163.  Co.,  [1897]  2  Q.  B.  242, 257,  261, 266 ; 

(9)  For  some  iiniwrtant    observa-  S.C,  [1899]  A.  C.  143  :  68  L.  J.  Q-  B. 

tions    on    the  doctrine  of    cjxisdcm  392. 
generis^  see  Anderson  v.  Anderson, 
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Verba  Chartarum  fortius  accipiuntur  contra  proferentkm. 
(Co.  Litt.  86  a.) — The  words  of  an  instrument  shall  he 
taken  most  strongly  against  the  party  employing  them. 

This  maxim  ought  to  be  applied  only  where  other  rules  of 
construction  fail  (/) ;  and,  indeed,  in  Taylor  v.  St.  Helen's 
Corporation  (s),  Jessel,  M.R.,  is  reported  to  have  said  :  **  I 
do  not  see  how,  according  to  the  now  established  rules  of 
construction  as  settled  by  the  House  of  Lords  in  the  well- 
known  case  of  Grey  v.  Pearson  (t),  followed  by  Roddy  v. 
Fitzgerald  (u)  and  Ahlnytt  v.  Middleton  (.r),  the  maxim  can  be 
considered  as  having  any  force  at  the  present  day.  The 
rule  is  to  find  out  the  meaning  of  the  instrument  according 
to  the  ordinary  and  proper  rules  of  construction.  If  we 
can  thus  find  out  its  meaning,  we  do  not  want  the  maxim. 
If,  on  the  other  hand,  we  cannot  find  out  its  meaning,  then 
the  instrument  is  void  for  uncertainty,  and  in  that  case  it 
may  be  said  that  the  instrument  is  construed  in  favour  of 
the  grantor,  for  the  grant  is  annulled.'*  The  maxim,  how- 
ever, has  been  judicially  recognised  (y)  since  the  above 
observations  were  made  upon  it ;  and  perhaps  it  may  be 
paraphrased  thus — that,  as  between  the  grantor  and 
grantee,  or  between  the  maker  of  an  instrument  and  the 
holder,  if  the  words  of  the  grant  or  instrument  are  of 
-doubtful  import,  that  construction  shall  be  placed  upon 
them  which  is  most  favourable  to  the  grantee  or  holder. 

The  rule  has  been  held  to  apply  more  strongly  to  a  deed-  Deod-poU. 
poll  (z)  than  to  an  indenture,  because  in  the  former  case  the 
words  are  those  of  the  grantor  only  (a).     But  though   a 
deed-poll  is  to  be  construed  against  the  grantor,  the  Court 

(r)  Jiulgm.,    Luulus  v.     Melrose^           {y)  E.g.^  in  JUirton  v.  EmjlitJif  12 

3  H.  &  N.  182.  q.  B.  D.  218,  220,  ;«r/-  Hrett,  M.R.  ; 

(«)  6  Ch.  D.  264,  280  :  46  L.  J.  Cli.       see  also  9  App.  Cns.  350. 

W.  (r)  See  8  &  9   Vict.  c.   106,  s.  5; 

(0  6  H.  L.  Gas.  61.  7  &  S  Vict.  c.  76,  s.  11. 

(«)  6  H.  L.  Cas.  823.  («)  PIowhI.   134  ;  Shop.  Touch.,  b 

(a-)  7  H.  L.  Cas.  68.  IV'stoii,  88,  n.  (81). 
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will  not  add  words  to  it,  nor  give  it  a  meaning  contradictory 
to  its  language  (h). 
Grant,  &c.  If,  then,  a  tenant  in  fee  simple  gi'ants  to  anyone  an  estate 

for  life  generally,  this  shall  be  construed  to  mean  an  estate  for 
the  life  of  the  grantee,  because  an  estate  for  a  man's  o^m  life 
is  higher  than  for  the  life  of  another  (c).  But  if  tenant  for 
life  leases  to  another  for  life,  without  specifying  for  ^hose 
life,  this  shall  be  taken  to  be  a  lease  for  the  lessor's  own 
life ;  for  this  is  the  greatest  estate  which  it  is  in  his  power 
to  grant  (^0-  And,  as  a  general  rule,  it  appears  clear,  that, 
if  a  doubt  arise  as  to  the  construction  of  a  lease  between 
the  lessor  and  lessee,  the  lease  must  be  construed  most 
beneficially  for  the  lessee  (f). 

In  like  manner,  if  two  tenants  in  common  grant  a  rent  of 
10«.,  this  is  several,  and  the  grantee  shall  have  10«.,  from 
each  ;  but  if  they  make  a  lease,  and  reserve  10s.,  thej  shall 
have  only  10s.  between  them  (/).  So  it  is  a  true  canon  of 
construction,  that  where  there  is  any  reasonable  degree  of 
doubt  as  to  the  meaning  of  an  exception  in  a  lease,  the 
words  of  the  exception,  being  the  words  of  the  lessor,  are  to 
be  taken  most  favourably  for  the  lessee,  and  against  the 
lessor  (//) ;  and  where  a  deed  may  enure  to  divers  purposes, 
he  to  whom  the  deed  is  made  shall  have  election  which  waj 
to  take  it,  and  he  shall  take  it  in  that  way  which  shall  be 
most  to  his  advantage  (/<)•  But  it  seems  that  in  such  a 
case  the  instrument,  if  pleaded,  should  be  stated  according 
to  its  legal  effect,  in  that  way  in  which  it  is  intended  to 
have  it  operate  (?). 

According  to  the  principle  above  laid  dowTi,  it  was  held 

{b)  Per  Williams,   J.,  Jjoe  v.  St.  M.  657. 
BdcntH,  Co.,  2  Q.  H.  373.  (/)  6  Rep.  7  ;   Plowil,    140;  C«. 

(c)   Co.   Litt.  42  a  ;   Plowd.    156  ;  Litt.  197  a,  267  b. 
Finch,  Law,  63 ;  Shep.  Touch.  88.  {g)  Per  Bayley,  J.,  BulUn  v.  Ik^- 

{(I)  Fiuch,  Law,  55,  56.     See  also,  ning,   5  B.   &    C.  847 ;    29   B.  B- 

Id.  60.  431. 

(c)  I>unn  V.  5?>M/'mr,  8  B.  &  P.  (/<)  Shep.  Touch.  83;  citetlSBin^ 

399,  403,   where  various  authorities  106. 
are  cited.     See  also  Judgni.,  1  Cr.  k  (i)  2  Smith,  L,  C,  lOth  ed.  505. 
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that  leasehold  lands  passed  by  the  conveyance  of  the  free- 
hold, **  and  all  lands  or  meadows  to  the  said  messuage  or 
mill  belonging,  or  used,  occupied,  and  enjoyed,  or  deemed, 
takei),  or  accepted  as  part  thereof."  This,  said  Lord 
Loughborough,  being  a  case  arising  on  a  deed,  is  to  be  dis- 
tinguished from  cases  of  a  like  nature  which  have  arisen  on 
wills.  In  general,  where  there  is  a  question  on  the  con- 
struction of  a  wiU,  neither  party  has  done  anything  to 
preclude  himself  from  the  favour  of  the  Court.  But,  in  the 
present  instance,  the  legal  maxim  applies,  that  a  deed  shall 
be  construed  most  strongly  against  the  grantor  (A). 

The  rule  of  law,  moreover,  that  a  man's  own  acts  shall  be 
taken  most  strongly  against  himself,  not  only  obtains  in 
grants,  but  extends,  in  principle,  to  other  engagements  and 
undertakings  (Z).  Thus,  the  return  of  a  writ  otJi,fa,  shall, 
if  the  meaning  be  doubtful,  be  construed  against  the 
sheriff;  and,  if  sued  for  a  false  return,  he  shall  not  be 
allowed  to  defend  himself  by  putting  a  construction  on  his 
own  return  which  would  make  it  bad  in  law,  when  it  admits 
of  another  construction  which  will  make  it  good  (in). 

In  like  manner,  with  respect  to  contracts  not  under  seal,  Simple  con- 
the  generally  received  doctrine  of  law  undoubtedly  is  that  ™^  ' 
the  party  who  makes  any  instrument  should  take  care  so 
to  express  the  amount  of  his  own  liability,  as  that  he  may 
not  be  bound  further  than  it  was  his  intention  that  he 
should  be  bound ;  and,  on  the  other  hand,  that  the  party 
who  receives  the  instrument,  and  parts  with  his  goods  on 
the  faith  of  it,  should  rather  have  a  construction  put  upon 
it  in  his  favour,  because  the  words  of  the  instrument  are 


(l)  Ihev.  Williams,  1  H.  Bl.  25, 
27  ;  2  R.  R.  703. 

[I)  1  H.  Bl.  586.  A  release  in 
deed,  being  the  act  of  the  party,  shall 
be  taken  most  strongly  against  him- 
self;  Co.  Litt.  264  b ;  cited  Ford  v. 
Beech,  11  Q.  B.  D.  869. 

**  Altboiigli  the  words  of  a  covenant 
are  to  be  constmed  according  to  the 


intent  of  the  parties,  yet  they  are  to 
bo  taken  most  strongly  against  the 
party  who  stipulates  : "  per  Holroyd, 
J.,  Wcbh  V.  Plummer,  2  B.  &  Aid. 
752  ;  21  R.  R.  479.  See  W.  Londmi 
K  Co.  V.  L.  ct-  iV.  IK  It.  Co. ,  11  C.  B. 
254,  309,  339. 

(«i)   See   Reynolh   v.    Barfwd^    7 
M.  &  Gr.  449,  456;  of.  aide,  p.  232. 
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not  his,  but  those  of  the  other  party  (n).  This  principle 
appUes  to  a  condition  in  a  policy  of  insurance  which  "  being 
the  language  of  the  company  must,  if  there  be  aDj 
ambiguity  in  it,  be  taken  most  strongly  against  them  "  (o). 

A  remarkable  illustration  of  the  maxim  is  to  be  found  iii 
a  case  arising  out  of  the  failure  of  the  Glasgow  Bank.  By 
the  Articles  of  that  Bank  any  person  who  became  tlie 
holder  of  a  share  became  subject  to  all  the  liabilities  of  an 
original  partner.     Certain  shares  in  the  Bank  were  trans- 
ferred into  the  names  of  four  persons  who  were  entered  in 
the  stock  ledger  as  "  trustees."     The  bank  failed,  with  large 
liabilities,  and  the  trustees  were  placed  on  the  list  of  con- 
tributories  liable  to  calls  in  their  own  right.     On  a  petition 
to  rectify  the  list  it  was  decided  that  they  were  personally 
liable  to  the  creditors  of  the  Bank  as  partners,  the  House 
of  Lords  being  of  opinion  that  the  expression,  "as  trustees," 
was    ambiguous    and   must    be  construed  fortius   contra 
proferenteSy  so  as  to   carry  out   the   main  object  of  the 
contract  (j)). 

If  the  party  giving  a  guarantee  leaves  anything  ambiguous 
in  his  expressions,  it  has  been  said  that  such  ambiguity  must 
be  taken  most  strongly  against  himself  iq)  ;  though  it  'would 
rather  seem  that  the  document  in  question  is  to  be  construed 
according  to  the  intention  of  the  parties  to  it  as  expressed 
by  the  language  which  they  have  employed,  understood 
fairly  in  the  sense  in  which  it  is  used,  the  intention  being, 
if  needful,  ascertained  by  looking  to  the  relative  position 


(w)  Per  Alderson,  H.,  Mayer  v. 
Isa/tCy  6  M.  &  W.  612  ;  commenting 
on  observations  of  Bayley,  B.,  in 
Nidwlsmi  v.  Paget,  1  Cr.  k  M.  48. 
See  Alder  v.  Boyle,  4  C.  B.  635. 

(o)  Per  CockbuiTi,  C.  J.,  Not  man  v. 
Aiichor  Ass.  Co.,  4  C.  B.  N.  S.  481  ; 
Fitton  V.  Aecidnital  DeatJi  Ins.  Co., 
17  Id.  134,  135  ;  Foickesx.  Manch.  A 
L.  Life  Ass.  Co.,  82  L.  J.  Q.  B.  158, 
157,   159:  8  B.  &  S.  917;  per  Ld. 


St.  Leonai'ds,  Anderson  v.  FUzqcrfdi^ 
4  H.  L.  Cas.  484 ;  ;>«•  Blackburn,  J., 
BrawnsUin  v.  Acddeiilal  Death  /s* 
Co.,  1  B.  &  S.  799. 

ip)  Muir  V.  City  of  Glasgow  Bant. 
4  A  pp.  Cos.  337  :  40  L.  J.  339. 

{q)  Harffi-eave  v.  Sni/:e,  6  Bing.  244, 
248  ;  31  B.  R,  407  ;  Stephens  v.  TV?/, 
2  Cr.  &  M.  710.  See  Cuinpsioa  r. 
;/rt^7i,  2  Bing.  N.  C.  449,  454. 
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of  the  parties    at    the    time  when   the   instrument  was 
written  (r). 

If   a  carrier  give    two   different    notices,   limiting  his 

responsibility  in  case  of  loss,  he  will  be  bound  by  that 

which  is  least  beneficial  to  himself  (s).    In  like  manner, 

where  a  party  made  a  contract  of  sale  as  agent  for  A.,  and, 

on  the  face  of  such  agreement,  stated  that  he  made  the 

purchase,  paid  the  deposit,  and  agreed  to  comply  with  the 

conditions  of  sale,  for  A.,  and  in  the  more  character  of 

agent,  it  was  held,  that  this  act  of  the  contracting  party 

must  be  taken  fartisaime  contra  'proferentem  ;   and  that  he 

could  not,  therefore,  sue  as  principal  on  the  agreement, 

without  notice  to  the  defendant  before  action  brought,  that 

he  was  the  party  really  interested  {t).    So,  if  an  instrument 

be  couched  in  terms  so  ambiguous  as  to  make  it  doubtful 

whether  it  be  a  bill  of  exchange  or  a  promissory  note,  the 

holder  may,  as  against  the  party  who  made  the  instrument, 

treat  it  as  either  (ir).    If  documents  are  drawn  and  accepted 

by  the  same  parties  (which  in  strictness  would  make  them 

promissory  notes  and  not  bills  of   exchange),  yet  if  the 

intention  to  give  and  receive  such  documents  as  bills  of 

exchange  be  clear  both  the  parties  to  the  documents  and  the 

holders  may  treat  them  as  such  {x). 

In  the  Roman  law,  the  rule  under  consideration  for  the 
construction  of  contracts  may  be  said,  in  substance,  to  have 
existed,  although  its  meaning  differed  considerably  from  that 
which  attaches  to  it  in  our  own :  the  rule  there  was,  fere 


(r)  Per  Bonll,  C.  J.,  Coles  v.  Pack, 
L.  R.  5  C.  P.  70  ;  JVotyd  v.  Prieslner, 
L.  R.  2  Ex.  66,  282. 

(ji)  Munn  V.  Baker,  2  Stark.  255  ; 
17  K.  R.  686,  tt.  See  Phillips  v. 
Edw^trds,  3  H.  &  N.  813,  820. 

{t)  BUkcrUni  v.  Burrell,  5  M.  k  S. 
S83,  386,  as  to  which  case,  see  Ilayner 
V.  Grotf,  15  il.  &  W.  359.  See  also, 
BonK/m  t.  Jones,  2  H.  k  N.  564,  and 
cases  there  cited ;  Carr  v.  Jackson, 


7  Exch.  382. 

(u)  Edis  V.  Bury,  6  B.  &  C.  433  ;  30 
R.  R.  389  ;  Block  v.  Bell,  1  M.  k  Rob. 
149  ;  Lloyd  v.  Olircr,  18  Q.  B.  471  ; 
Forbes  v.  Marsfiall,  11  Exch.  166. 
In  M'Call  V.  Taylor,  19  C.  B.  N.  S. 
301,  the  instrument  in  question  was 
held  to  be  neither  a  bill  of  exchange 
nor  a  promissory  note. 

{x)   IVillaiis  V.  A  yers,  3  App.  Cas. 
133.    See  45  k  46  Vict.  c.  61,  s.  5  (2). 
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secumhim  promissorem  interpretamur  (//)»  where  pmmmor, in 
fact,  signified  the  person  who  contracted  the  obligation  (z), 
that  is,  who  replied  to  the  stipulatio  proposed  by  the  other 
contracting  party.     In  case  of  doubt,  then,  the  clause  in  the 
contract  thus  offered  and  accepted,  was  interpreted  against 
the  stipulator^  and  in  favour  of  the  promissor ;  in  stipulationi' 
hu8  nun  qxueritnr  quid  actum  sit  verba  contra  stijmhtorem 
interjfi'etanda  sunt  (a)  ;  and  the  reason  given  for  this  mode  of 
construction  is,  quia  stipulatori  Uherum  fuit  verJM  late  con- 
cipere  (h) :  the  person  stipulating  should  take  care  fully  to 
express  that  which  he  proposes  shall  be  done  for  his  own 
benefit.     But,  as  remarked  by  Mr.  Chancellor  Kent,  the  true 
principle  apj)€ars  to  be  "to  give  the  contract  the  sense  in 
which  the  person  making  the  promise  believed  the  other 
party  to  have  accepted  it,  if  he  in  fact  did  so  understand 
and  accept  it  "  (c) ;  though  this  remark-must  necessarily  be 
understood  as  applicable  only  where  an  ambiguity  exists 
after  applying  those  various  and  stringent  rules  of  interpre- 
tation by  which  the  meaning  of  a  passage  must,  in  very 
many  cases,  be  determined.     When  dealing  with  a  mercantile 
instrument,  moreover,  **  the  Courts  are  not  restrained  to 
such  nicety  of  construction  as  is  the  case  with  regard  to 
conveyances,  pleadings,  and  the  like,"  and  in  reference  to 
a  charter-party,  it  has  been  observed (rf),  that  "generally 
speaking  where  there  are  several  ways  in  which  the  contract 
might  be  performed,  that  mode  is  adopted  which  is  the 
least  profitable  to  the  plaintiff  and  the  least  burthensome  to 
the  defendant."     Further,  in  reference  to  the  same  instru- 
ment, it  has  been  remarked  that  the  merchant  "  is  in  most 
<cases  the  party  best  acquainted  with  the  trade  for  which  the 

(y)  D.  45,  1,  99,  pr.  557  :  20  Day  (U.S.),  R.  281 ;  Pilcy. 

{z)  hriason.  ad  verb.  **  Prom issar,''  Moral    Phil.,   4th    ed.,    125,    127; 

''  Siipulaiio  ;''  1  Pothier,  by  Evans,  1  Duer,  Insur.  159,  160. 

.58.  (d)  Per    Maole,   J.,    Cockham  t. 

(a)  D.  45,  1,  38,  §  18.  Alexander,  6  C.   B.  814,  aud  G^hxr 

{h)  D.  45,  1,  99,  pr.  ;  D.  2,  14,  39.  v.  Capper,  15  Id.  707 ;  S.  C,  18  R 

ic)  2  Kent,  Com.,  12th  ed.  vol.  2,  866. 
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ship  is  taken  up,  and  with  the  difficulties  which  may  impede 
the  performance  by  him  of  his  contract ;  words,  therefore, 
in  a  charter-party,  relaxing  in  his  favour  a  clause  by  which 
an  allowance  to  him  of  time  for  a  specified  object  is  in  the 
interest  of  the  ship  precisely  limited,  must  be  read  as 
inserted  on  his  requirement,  and  construed  at  the  least  with 
this  degree  of  strictness  against  him  that  they  shall  not 
have  put  upon  them  an  addition  to  their  obvious  meaning ;  " 
though  that  meaning,  where  it  is  ambiguous,  must  be 
gathered  from  the  surrounding  circumstances  to  which  the 
charter-party  was  intended  to  apply  (e). 

It  must  farther  be  observed,  that  the  general  rule   in  When  the 
question,  being  one  of  some  strictness  and  rigour,  is  the  last  fhonld  be 
to  be  resorted  to,  and  is  never  to  be  relied  upon  but  when  ^PP^*®^* 
all  other  rules  of  exposition  fail  (/).     In  some  cases,  indeed, 
it  is  possible  that  any  construction  which  the  Court  may 
adopt  will  be  contrary  to  the  real  meaning  of  the  parties ; 
and,  if  parties  make  use  of  such  uncertain  terms  in  their 
contracts,  the  safest  way  is  to  go  by  the  grammatical  con- 
struction, and  if  the  sense  of  the  words  be  in  eqtiilibrio,  then 
the  rule  of  law  will  apply,  verba  chartarum  fortius  accipiuntur 
contra  proferentem  (g). 

Moreover,  the  principle  under  consideration  does  not  seem  Exception  to 
to  hold  when  a  harsh  construction  would  work  a  wrong  to  a  it  would  work 
third  person,  it  being  a  maxim  that  constructio  legis  non  thir^rpereon. 
facit  injiiriam  {h).     Therefore  if  tenant  in  tail  make  a  lease 
for  life  generally,  this  shall  be  taken  to  mean  a  lease  for  the 
life  of  the  lessor  (?)»  for  this  stands  well  with  the  law ;  and 
not  for  the  life  of  the  lessee,  which  it  is  beyond  the  power  of 
a  tenant  in  tail  to  grant  (k). 

(e)  Hudson  ▼.  Ktle,  L.  R.  2  Q.   B.  88  ;    Jiulgm.,    Rodger    v.    Comptoir 

578 ;  S.  C,  3  Id.  412.  cCEscmnpU  de  Paris,  L.  R.  2  P.  C. 

(/)  Bac    Max.,   reg.   3 ;  1    Duer.  406. 

Insar.  210-  (0  Per  Bayley,  J.,  Smilh  v.  Doe, 

iff)  Per  Bayley,  J.,  Love  v.  Pares,  2  H.  k  B.  551  ;  22  R.  R.  19 ;  Finch, 

13  East,  86.  Law,  60. 

(A)  Co.  Litt.  183  a  ;  Shepp.  Touch.  (/t)  2  BL  Com.  380. 
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Acts  of  Parliament  are  not,  in  general,  vithin  tbe  reason 
of  the  rule  under  considemtion,  because  they  are  not  the 
words  of  parties,  but  of  the  legislature ;  neither  does  this 
rule  apply  to  wills  (0-  ^^'here,  however,  an  Act  of  Parlia- 
ment is  passed  for  the  benefit  of  a  canal,  railway,  or  other 
company,  it  has  been  observed,  that  this,  like  many  other 
cases,  is  a  bargain  between  a  company  of  adventurers  and 
the  public,  the  terms  of  which  are  expressed  and  set  forth  in 
tbe  Act,  and  the  rule  of  construction  (m)  in  all  such  cases  is 
now  fully  established  to  be,  that  any  ambiguity  in  tbe  terms 
of  the  contract  must  operate  against  the  adventurers,  and  in 
favour  of  the  public,  the  former  being  entitled  to  claim 
nothing  which  is  not  clearly  given  to  them  by  the  Act{«). 
Where,  therefore,  by  such  an  Act  of  Parliament,  rates  are 
im^wsed  upon  the  public  and  for  the  benefit  of  tbe  company, 
such  rates  must  be  considered  as  a  tax  upon  tbe  subject; 
and  it  is  a  sound  general  rnle,  that  a  tax  shall  not  be  con- 
sidered to  l>e  imposed  (or  at  least  not  for  the  benefit  of 
a  subject)  without  a  plain  declaration  of  the  intent  o!  the 
legislature  to  impose  it  (")■ 

In  a  well-linown  case,  which  is  usually  cited  as  an 
authority  upon  the  construction  of  Acts  for  the  formation  of 


(Ij  2  Dwarr.  Stals.  688 ;  Bac. 
Mnx.,  reg.  3. 

(wi)  Tlie  nile  tliat  a  private  Act 
"ia  tobo  conslrued  naa  contract  or  a 
conveyance,  is  a  mere  nile  of  cod- 
Ktriictinn  ;  "ycr  Bjles,  J.,  6  C.  B.  K.S. 
218—219,  Cf.  ;>fi'  Ld.  MncQaghten, 
[1865]  A.  C.  659.  As  to  the  recitals 
in  a  privnle  Act,  see  Hbreii^try 
Peerage,  7  H.  L.  Css,  I. 

(ii)  Per  Ld.  Tpntetden,  Sloarbridge. 
Cmuil  Co.  V.  Wluehy.  2  R.  4  A.l. 
793:  36  R.  If,  746;  recognised 
PriesOey  v,  Fmlda,  2  Scott,  N.  It. 
228;  per  Coltman,  J.,  Id.  226; 
.fuitgin.,  aUdart  v.  GMMonc.  11 
East,  685 ;  recognised  Bnrirlt  v. 
Stockton  (t-  D.  Jt.  Co.,  2  Scott.  N.  R. 


3711  ;  S.  C.  afliniieil,  3  IJ.  SOS,  uid 
8  Id.  641  ;  cited  Piibit  Xat.  D>.  t. 
Bargreavcs,  17  C.  B.  385,  402  ;  fTT 
Alanle,  J.,  ForUmmUh  Flaatit] 
Bridge  Co.  v.  I^'anee,  6  Scolt,  N.  K. 
831  ;  Bhkrmorc  v.  Olamonjaiaiirt 
Catal  Aar.,  1  My.  k  K.  165  [u  to 
tlio  rcinu-ks  of  Lil.  Eldon  in  which 
case,  see  per  Aldorson,  II.,  Let  t. 
MUner.  2  Yo.  k  C.  618 ;  ]irr  1/L 
Chelmsford,  Wai-c  v.  HtgrnCs  foHoi 
Co.,  28  U  J.  Cli.  157  ;  ;wr  Erie, C.J., 
Baxendale  i.  G.  IV.  E.  Co.,  16  C.  B, 
N.  S.  137). 

(o)  Jndgin.,  Kingsioii-vfeB-HfUl 
Dock  Co.  V.  Bromae,  2  B.  A  AJ,  58, 
.^9  ;  36  K.  R.  459  ;  ffrantfinm  Canal 
X<n:  Co.  V.  Ball,  U  M.  t  W.  8811. 
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companies  to  carry  out  works  of  a  pablic  nature,  the  law 

was  thus  laid  down  by  Lord  Eldon  : — "  ^Vhen  I  look  upon   Remarks  of 

these  Acts  of  Parliament,  I  regard  them  all  in  the  light  of 

contracts  made  by  the  legislature  on  behalf  of  every  person 

interested  in  anything  to  be  done  under  them ;  and  I  have 

no  hesitation  in  asserting,  that,  unless  that  principle  is 

applied  in  construing  statutes  of  this  description,  they 

become  instruments  of  greater  oppression  than  anything  in 

the  whole  system  of  administration  under  our  constitution. 

Such  Acts  have  now  become  eitremely  numerous,  and  from 

their  number  and  operation,  they  so  much  affect  individuals, 

that  I  apprehend  those  who  come  for  them  to  Parliament  do 

in  effect  undertake  that  they  shall  do  and  submit  to  whatever 

the  legislature  empowers  and  compels  them  to  do,  and  that 

they  shall  do  nothing  else ;  that  they  shall  do  and  shall 

forbear  all  that  they  are  thereby  required  to  do  and  to 

forbear  as  well  with  reference  to  the  interests  of  the  public 

ae  with  reference  to  the  interests  of  individuals  "  (;>).   Acts, 

fluch  as  here  referred  to  (g),  have  been  called  Parliamentary 

bargains  made  with  each  of  the  landowners.     Perhaps  more 

correctly  they  ought  to  be  treated  as   conditional  powers 

given  by  Parliament   to  take   the   lands   of  the  different 

proprietors,  through  whose  estates  the  works  are  to  proceed. 

Each  landowner,  therefore,  has  a  right  to  have  the  powers 

strictly  and  literally  carried  into  effect  ae  regards  his  own 

land,  and  has  a  right  also  to  require  that  no  variation  shall 

be  made  to  his  prejudice  in  the  carrying  into  effect  the 

bai^ain  between  the  undertakers  and  any  one  else  (*■). 

So,  with  respect  to  Railway  Acts,  it  has  been  repeatedly  Bailvray  Acta, 
laid  down,  that  the  language  of  these  Acts  is  to  be  treated 
as  the  language  of  their  promoters ;  they  ask  the  legis- 
lature to  confer  privileges  upon  them,  and  profess  to  give 

ip)  BbUctmore  v.   OlaToorganihire  (r)  Per  AUvtaon,B.,Leev.Uil»er, 

CaKii:>-ar.,lHy.iK.  162;  36 B.  B.  2  Yo.  AC. 611,  618 ;  adopted  JadRin., 

3S9;dlcdJudgiii.,lE.&I{.  868,  869.  Tork  J:  N.  Midland  R.  Co.  t.  A'.<7., 

( «)  See  aUo  mpra.  n.  (»i)  aod  (a).  1  E.  &  B.  869. 
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the  public  certain   advantages    in  return.     Acts  passed 
under  such  circumstances  should  be    construed  strictly 
against  the  parties  obtaining  them,  but  liberally  in  favoor 
of  the  public  («).      "The  statute,"  said   Alderson,  B.  (f), 
speaking  of  such  an  Act,  **  gives  this  company  power  to 
take  a  man's  land  without  any  conveyance  at  all ;  for  if 
they  cannot  find  out  who  can  make  a  conveyance  to  them, 
or  if  he  refuses  to  convey,  or  if  he  fail  to  make  out  a  title, 
they  may  pay  their  money  into  Chancery,  and  the  land  is 
at  once  vested  in  them  by  a  parliamentary  title.     Bat  in 
order  to  enable  them  to  exercise  this  power,  they  must 
follow  the  words  of  the  Act  strictly''     And  it  is  clear  that 
the  words  of  a  statute  will  not  be  strained  beyond  their 
reasonable  import  to  impose  a  burthen  upon,  or  to  restrict 
the  operation  of,  a  public  company  (//).     It  will,  of  course, 
be  borne  in  mind  that  the  principle  of  construing  cmitra 
proferentem  an  Act  of  the  kind  above  alluded  to  can  only 
be  applied  where  a  doubt  presents  itself  as  to  the  meaning; 
for  such  an  Act,  and  every  part  of  it,  must  be  read  according 
to  the  ordinary  and  grammatical  sense  of  the  words  used, 
and  with  reference  to  those  established  rules  of  construction 
which  we  have  already  stated. 
Grant  from  Lastly,  with  reference  to  the  maxim  fortius  contra  pro- 

ferentem, — where  a  question  arises  on  the  construction  of  a 
grant  of  the  Crown,  the  rule  under  consideration  is  reversed; 
for  such  grant  is  construed  most  strictly  against  the  grantee, 
and  most  beneficially  for  the  Crown,  so  that  nothing  will 
pass  to  the  grantee  but  by  clear  and  express  words  (.r) ;  the 

(«)  jMdgm.,Parl-erv.G.rKri.Co.,  {«)  Sviilh  v.   Beil,  2  Railw.  Cas. 

7  Scott,  N.  R.  870.  877  ;  ParrfU    JN'ar.    Co,   v.  JRdm, 

(0  I>oe  V.  Manchester^  Bury,  d-  IL  3  Id.  383  ;  witli  which  aee.  Crodnull 

R,  Co.,  14  M.  &  W.  694  ;   irehb  v.  v.  Mayor  of  Tkciford,  I*  R.  4  C.  P. 

Manchester  <t  Leeds  R.  Co.,  1  Raihv.  634,  687. 

Cas.   576,    599  ;  per    Ld.    Langdale,  (x)  Arg.,  R,  v.  Mayor  of  Lortdov„ 

Gray  v.  Liverpool  d:  Bimj  R.  Co.,  i  1  Cr.  M.  &  R.,  12, 16,  and  cases  there 

Id.     240;    per     Ld.     Macuaghten,  cited  ;  Chit.  Pre.  of  the  Crown,  391; 

Jferrony,  RaUimiiies  Commrs.,  [1892]  Finch,  Law,  101. 
A.  C.  623. 
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method  of  conatruction  just  stated  seeming,  as  judicially 
remarked  ()/),  "  to  exclude  the  application  of  either  of  these 
two  phrases  (z),  expretaum  facit  cesaare  tacttum,  or  exprestio 
unias  cef  exdiisio  altering.  That  which  the  Crown  has  not 
granted  by  express,  clear  and  unambiguous  terms,  the 
subject  has  no  right  to  claim  under  a  grant  or  charter  "  (a). 


AuBiGuiTAS  Vbrborum  lateks  Verificationb  sdpplbtcr; 
Ram  quod  ex  Facto  oritur  a^biguum  Veripicationk 
Facti    tolutur.        (Bac.    Max.,    ref/.     23.) — Latent 
aiabigiiiti/  may  be  supplied  bf/  erideiire ;  for  an  amhifiiiity 
which  arises  by  proof  of  an  exlrimic  fact  may,  in  the 
same  manner,  be  removed. 
Two  kinds  of  ambiguity  occur  in  written  instruments :    DtiinUion  of 
the  one  is  called  ainSngnitas  latens  {b),  i.e.,  where  the  writing  j^tent 
appears  on  the  face  of  it  certain  and  free  from  ambiguity  ;   "'"'"g"i'>y. 
bat  the  ambiguity  is  introduced  by  evidence  of  something 
extrinsic,  or  by  some  collateral  matter  outside  the  instru- 
ment :  the  other  species  is  called  ambuiuitas  patens,  i.e.,  an 
ambiguity  apparent  on  the  face  of  the  instrument  itself  (c). 

(p)  Per   Pollock,  C.B.,   E.  Areki-  which  is  matter  of  iiecesaar}- itnd  un- 

ftlai/o  Co,  V.  Beg.,  2  E.  &  B.  606,  oToiditblo  intendment,   in   order    ti> 

907;  S.  C,  Id.  310.  give  effect  totheiilftioand  uudoulilwl 

(!)  Faal,  p.  491.  iutcotion  of  the  gnint.     And  in  nu 

(a)  It  is  established  on   tlie  best  speeies  of  grant  does  this  rule  ot  ton- 

mthoritj,  that  in  constming  gmnts  struction  more  especuilly  obtain  than 

tram  the  Crown,  a  different  rnle  of  in  grants  which  emanato   from,  and 

conrtnretion  prevails   from   that  by  operate  in  derogation  of,  the  preroga- 

which  grants  from    one   subject   to  tive  of   the   Crown  :  ci.    gr.   where 

another  are  to  bo  construed.     In   a  a    monopoly    is    granted.    Judgm., 

grant  from  one  subject   to  another,  Pealherv.  liiy.,  5  B.  A  S.  283—284  ; 

ewty  intendment    is    to    be   made  citing,perLd.  Stowell,  The  Rebeckah, 

■gainst  the  grantor,  and  in  favour  of  1  Rob.  227,  230. 
the  grantee,   in  order   to  give  full  {b)    Of   which    see    an    exaniplc, 

effect  to  the  grant ;  tut  iu   grants  Saffies  v.    iriehelhav/i,   2  H.  &   C. 

from  the  Crown  an  oppoaito  rule  of  906. 

Mnstraction  prevails.  Nothing  passes  (c)  Bac.  Uav.,  reg.   23.     The   re- 

eieept  that  which  is  expressed,  or  marks    respecting    ambiguity    here 

29—2 
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Rule  as  to 

patent 

ambi^tj. 


AmbiguiUis  patens,  said  Lord  Bacon,  cannot  beholpenby 
averment,  and  the  reason  is,  because  the  law  will  not 
couple  and  mingle  matter  of  specialty,  which  is  of  the 
higher  account,  with  matter  of  averment,  which  is  of  the 
lower  account  in  law,  for  that  were  to  make  all  deeds 
hollow,  and  subject  to  averment ;  and  so,  in  effect,  to  make 
that  pass  without  deed  which  the  law  appoints  shall  not 
pass  but  by  deed  (d)  ;  and  this  rule,  as  above  stated  and 
explained,  applies  not  only  to  deeds,  but  to  written  contracts 
in  general  (e) ;  and  especially,  as  will  be  seen  by  the  examples 
to  be  given,  to  wills. 

On  this  principle,  a  devise  to  ''  one  of  the  sons  of  J.  S.'* 
(who  has  several  sons),  cannot  be  explained  by  parol 
proof  (/) ;  and  if  there  be  a  blank  in  the  will  for  the 
devisee's  name,  parol  evidence  cannot  be  admitted  to  show 
what  person's  name  the  testator  intended  to  insert  {g) ;  it 
being  an  impoii;ant  rule,  that,  in  expounding  a  will,  the 


oflfered  should  be  taken  in  connec- 
tion with  those  appended  to  the  five 
maxims  which  follow  next.  The 
subject  of  latent  and  patent  ambigui- 
ties and  likewise  of  misdescription, 
is  very  briefly  treated  in  the  text, 
since  ample  information  thereupon 
may  be  found  in  the  masterly  treatise 
of  Sir  James  Wigram,  upon  the  "Ad- 
mission of  the  Extrinsic  Evidence 
in  Aid  of  the  Interpretation  of 
Wills." 

(d)  Bac.  Max.,  reg.  23;  Doe  \. 
Lufford,  4  M.  &  S.  550  ;  16  R.  R.  537  ; 
Ld.  Choln\jona%,l€y  y.  Ld,  Clinton,  2 
Mer.  843;  16  B.  R.  167;  Judgm., 
Doe  V.  Needs,  2  M.  A  W.  139  ;  Stead 
V.  Berrier,  SirT.  Raym.  411. 

{e)  See  ffollitr  v.  Eyre,  9  CI. 
&F.  1. 

A  contract,  said  Pollock,  C.B., 
in  Mehol  v.  Oodts,  10  Exch.  194, 
**  must  be  read  according  to  what  is 
written  by  the  parties,  for  it  is  a  well- 
known  principle  of  law,  that  a  written 


contract  cannot  be  altered  by  parol. 
If  A.  and  B.  make  a  contract  in 
wnting,  evidence  is  not  admisoble 
to  show  that  A.  meant  something 
different  from  what  is  stated  in  the 
contract  itself,  and  that  B.  at  the 
time  assented  to  it.  If  that  sort  of 
evidence  were  admitted,  every  written 
document  would  be  at  the  mercy  of 
witness<«  who  might  be  called  to 
swear  anything."  Sec  Bemnt  ?. 
Cross,  10  C.  B.  895  ;  Martin  t. 
Pycroft,  2  De  G.  M.  &  G.  785  ;  fotf. 
Chap.  X. 

(/)  Strode  v.  Rtissel,  2  Venu  624: 
Clufyn^'s  case,  5  Kep.  68.  See  Castle- 
don  V.  Turner,  8  Atk.  257 ;  ffarri* 
V.  Bp.  of  Lincoln,  2  P.  Wma  186, 
187 ;  per  Tindal,  C.J.,  Doe  v.  Pet- 
ratt,  7  Scott,  N.  B.  86.  See,  also, 
per  Littledale,  J.,  and  Parke,  J., 
Sh4)Hrede  v.  Ch4xk,  1  A.  &  E.  67. 

{g)  Baylis  v.  A.-O.,  2  Atk.  289 ; 
Hunt  V.  HoH,  3  Bro.  C.  C.  811; 
cited  8  Bing.  254. 
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Court  is  to  ascertain,  not  what  the  testator  actually  intended 
as  distinguished  from  what  his  words  express,  but  what  is 
the  meaning  of  the  words  he  has  used  (li). 

If,  as  Sii-  James  Wigrara  observed,  the  statutes  relating 
to  wills  had  merely  required  that  a  nuncupative  will  should 
not  be  set  up  in  opposition  to  a  written  will,  parol  evidence 
might,  in  many  cases,  be  admissible  to  explain  the  intention 
of  the  testator,  where  the  person  or  thing  intended  by  him 
is  not  adequately  described  in  the  will ;  but  if  the  true 
meaning  of  those  statutes  be,  that  the  writing  which  they 
require  shall  itself  express  the  intention  of  the  testator,  it  is 
difficult  to  understand  how  the  statutes  can  be  satisfied 
merely  by  a  writing,  if  the  description  it  contains  has 
nothing  in  common  wWi  that  of  the  person  intended  to  take 
under  it,  or  not  enough  to  determine  his  identity.  To 
define  that  which  is  indefinite  is  to  make  a  material  addition 
to  the  will  (i).     In   accordance  with  these  observations, 

where  a  testator  devised  property  "  first  to  K.,  then  to , 

then  to  L.,"  and  the  will  referred  to  a  card  as  showing  the 
parties  designated  by  these  letters,  but  it  did  not  appear 
that  this  card  existed  at  the  time  of  the  execution  of  the 
A'ill,  it  was  held  that  the  card  was  clearly  inadmissible  in 
evidence ;  the  Court  observing,  that  this  was  a  case  of  a 
patent  ambiguity ;  and  that  according  to  all  the  authorities, 
parol  evidence  to  explain  the  meaning  of  the  will  could  not 
legally  be  admitted  {k). 

If,  then,  as  further  observed  in  the  treatise  already  cited, 
a  testator's  words,  aided  by  the  light  derived  from  the 
circumstances  with  reference  to  which  they  were  used,  do 
not  express  the  intention  ascribed  to  him,  evidence  to  prove 
the  sense  in  which  be  intended  to  use  the  words  is,  as  a 
general  proposition,  inadmissible ;  in  other  words,  the 
judgment  of  a  Court  in  expounding  a  will  must  be  simply 

(*)  PtT  Parke,  J.,  Doc  v,  OmlUm,       4lh  ed,  127,  128. 
SB.  t  Ad.  129.  (t)   C(ayUn    v.    Ltl.    Xwjenl,    13 

Ifl   S«e    Wigrani,  Exlriii     F.viii.,       M,  &  W.  aOO. 
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ktoiy  of  vluit  is  in  the  will  \D ;  and  to  eonstrne  a 
vCl.  vhere  the  intoit  of  the  testator  cannot  be  known,  has 
be^i  desiiniaied  as  inURim  a^ca  et  ticca  (m).  The  devise, 
ihenrf«>re,  in  cases  fallin<;  within  the  scope  of  this  obser- 
Tad*  n.  wil!.  since  the  will  is  ins^HsiUf,  and  not  really 
/--J  r^s^rf  "t'tiufi  intcmti-M^  be  void  for  nncertainty  (n). 

The  mle  as  to  patent  ambiguities  which  we  have  been 
eor.<^i«leriRg  is  not  confined  in  its  operation  to  the  interpreta- 
tion of  wiUs.  Where  a  bill  of  exchange  was  expressed  in 
£-nires  to  be  drawn  for  £245.  and  in  words  for  two  hundred 
pi:^Dr.iis,  valoe  received,  with  a  stamp  applicable  to  the 
higher  amount,  evidence  to  show  that  the  words  ''and 
forty-five  "  had  been  omitted  by  mistake,  was  held  inadmis- 
sible Ml ;  for,  the  doobt  being  on  the  face  of  the  instrament, 
extrinsic  evidence  could  not  be  received  to  explain  it.  The 
in'^trument,  however,  was  held  to  be  a  good  bill  for  the 
smaller  amount,  it  being  a  rule  that,  where  there  is  a 
discrepancy  between  the  figures  and  the  words  of  a  bill 
the  words  prevail  (j^K  But.  although  a  patent  ambigaitv 
cannot  be  explained  by  extrinsic  evidence,  it  may,  in  some 
cases,  be  helped  by  construction,  or  a  comparison  of  other 
parts  of  the  instrument  with  that  particular  part  in  which 
the  ambiguity  arises;  and  in  others,  it  may  be  helped  by 
a  right  of  election  vested  in  the  grantee  or  devisee  (9),  the 
power  being  given  to  him  of  rendering  certain  that  which 
was  l)efore  altogether  uncertain  and  undetermined.  For 
instance,  where  a  general  grant  is  made  of  ten  acres  of 
ground  adjoining  or  surrounding  a  particular  house,  part 
of  a  larger  quantity  of  ground,  the  choice  of  such  ten  acres 


(0  Wigram,  Extrin.  Kvitl.,  4th  etl. 
]>p.  98  ((  seq.y  where  many  instances 
of  this  rule  are  given.  See  also 
Gvf^Ul  V.  lierchey,  M.  p.  185;  3 
.Sim.  24. 

(m)  Per  Kolle,  C.J.,  Taylor  v. 
Wch,  Styles,  319. 

{n)    In    Mayor    of   fUoucester    v. 


Osborny  1  H.  !>.  Cas.  272,  legacies 
failed  for  uncertainty  of  piii|)08e. 

(o)  Saundersofi  v.  Piper,  5  Bing. 
X.  C.  425. 

(/>)  Id.  431,  484  ;  45  &  46  Vict. 
c  ei,  8.  9  (2). 

{q)  See  Jhtclinanton  v.  Dttchua^- 
ton,  5  H.  &  X.  219. 
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is  in  the  grantee,  and  a  devise  to  the  like  effect  is  to  be 
considered  as  a  grant  (r) ;  and  if  I  grant  ten  acres  of  wood 
where  I  have  one  hundred,  the  grantee  may  elect  which 
ten  he  will  take;  for,  in  such  a  case,  the  law  presumes 
that  the  grantor  was  indifferent  on  the  subject  (s).  So,  if 
a  testator  leaves  a  number  of  articles  of  one  kind  to  a 
legatee,  and  dies  possessed  of  a  greater  number,  the  legatee 
and  not  the  executor  has  the  right  of  selection  (t). 

On  the  whole,  then,  we  may  observe,  in  the  language  of 
Lord  Bacon,  that  all  ambiguity  of  words  within  the  deed, 
and  not  out  of  the  deed,  may  be  helped  by  construction, 
or,  in  some  cases,  by  election,  but  never  by  averment,  but 
rather  shall  make  the  deed  void  for  uncertainty  (</). 

The  general  rule,  however,  as  to  patent  ambiguity  must  Rwle,  ^ow 
be  received  with  this  qualification,  viz.,  that  extrinsic 
evidence  is  unquestionably  admissible  for  the  purpose  of 
showing  that  the  uncertainty  which  appears  on  the  face  of 
the  instrument  does  not,  in  point  of  fact,  exist ;  and  that 
the  intent  of  the  party,  though  uncertainly  and  ambigu- 
ously expressed,  may  yet  be  ascertained,  by  proof  of  facts, 
to  such  a  degree  of  certainty  as  to  allow  of  the  intent 
being  carried  into  effect  (x).  In  cases  falling  within  the 
scope  of  this  remark,  the  evidence  is  received,  not  for  the 
purpose  of  proving  the  testator's  intention,  but  of  explain- 
ing the  words  which  he  has  used.  Suppose,  for  instance, 
a  legacy,  *'  to  one  of  the  children  of  A.  by  her  late  husband 
B.;"  suppose,  further,  that  A.  had  only  one  son  by  B., 
and  that  this  fact  was  known  to  the  testator ;  the  necessary 
consequence,  in  such  a  case,  of  bringing  the  words  of  the 
will  into  contact  with  the  circumstances  to  which  they 
refer  must   be   to  determine  the  identity  of  the  person 

(r)  Hobson  v.  Blackburn,  1  My.  &  (0  Jacques  v.  Chamhrs,  2  CoUy. 

K.  571,  675:  36  R.  R.  381.  435. 

(»)  Bac  Max.,  reg.  23.     See  al»«o,  (h)  Bac.  Max.,  reg.  23;|«rTimlal, 

per  Cur.,  Richardson  v.   Watson,   4  C.J.,   7  Scott,  N.   R.   86;  Wigram, 

B.  k  Ad.  787  :  Vin.  Abr.  ''Oraids;'  Extrin.  Evid.,  3rd  ed.  83,  101. 

(H.  .5).  {x)  2  Phill.  Evid.,  10th  ed.  389. 
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Utant 
tmlngaity. 


intendedy  it  being  the  form  of  expression  only,  and  not 
the  intention,  \rhich  is  ambiguous ;  and  evidence  of  facts 
requisite  to  reduce  the  testator's  meaning  to  certainty 
would  not,  it  seems,  in  the  instance  above  put,  be  excluded; 
though  it  would  be  quite  another  question  if  A.  had  more 
sons  than  one,  or  if  her  husband  were  living  (y). 

With  respect  to  amhigmtcts  latens,  the  rule  is,  that, 
inasmuch  as  the  ambiguity  is  raised  by  extrinsic  evidence, 
so  it  may  be  removed  in  the  same  manner  (z).  Therefore, 
if  a  person  grant  his  manor  of  S.  to  A.  and  his  heirs,  and 
the  truth  is,  he  hath  the  manors  both  of  North  S.  and 
South  S.,  this  ambiguity  shall  be  helped  by  averment  as 
to  the  grantor's  intention  (a).  So,  if  one  devise  to  his  son 
John,  when  he  has  two  sons  of  that  name(&),  or  to  the 
eldest  son  of  J.  S.,  and  two  persons,  as  in  the  ease  of  ft 
second  marriage,  meet  that  designation  (c),  evidence  is 
admissible  to  explain  which  of  the  two  was  intended. 
Wherever,  in  shoi*t,  the  words  of  the  will  in  themselves 
are  plain  and  unambiguous,  but  they  become  ambiguous 
by  the  circumstance  that  there  are  two  persons,  to  each 
of  whom  the  description  applies,  then  parol  evidence  may 
be  admitted  to  remove  the  ambiguity  so  created  (d). 

A  like  rule  applies  also  where  the  subject-matter  of  a 


(y)  Wigraiii,  Ex.  Evid.,  4th  etl.  80. 

(2)  2  Pliill.  EviiL,  10th  ed.  392; 
Wigram  Extrin.  Evid.,  4th  ed.  109 ; 
per  Williams,  J.,  fFay  v.  ffeanu  13 
C.  B.  N.  S.  805;  Judgin.,  ^rwrffeyv. 
WasJiiiigUni  St.  Packet  Co.,  18  Peters 
(U.S.)  R.  97.  **  A  latent  ambiguity 
is  raised  by  evidence  ;  *'  ;«r  Coleridge, 
J.,  11  Q.  B.  25.  Where  imrol  evi- 
dence has  been  improi)erly  i"eceived 
to  explain  a  supposed  latent  am- 
biguity, the  Court  m  banco  will 
tlecide  upon  the  construction  of  the 
instrument  without  regard  to  the 
iiuding  of  the  juiy  upon  such  evi- 
dence ;  Brnff  V  Cmtyhcare^  13  C.  B. 
N.  S.  263. 


{a)  Bac.  Max.,  reg.  23 ;  Ploivd. 
85  b  ;  MUUr  v.  Traren,  8  Bing.  248 ; 
34  R.  B.  703. 

{b)  Counden  v.  Clarke,  Hob.  32; 
Plmniug  V.  Fleming,  1  H.  &  C.  242; 
JoHot  V.  Keiaman,  1  W.  BL  60; 
Chcyney's  case,  5  Rep.  68  ;  jier  Tin- 
dal,  C.J.,  Doe  v.  Perrait,  7  Scott, 
N.  R.  36. 

(c)  Pel'  Ei-skine,  J.,  5  Bing.  K.  a 
433 ;  Doe  v.  Needs,  2  M.  k  W.  129; 
Picltardson  v.  H^afson,  4  B.  &  Ad. 
792:  38  R.  R.  366.  And  see  the  cssm 
cited  2  Phill.  Evid.,  10th ed.  d9ddteq. 

(d)  Per  Aldersou,  B.,  13  M.  *  W. 
206,  and  15  Id.  561  ;  Ihtke  o/Ihrsd 
v.  Ixl.  Hairardeiij  3  Curt.  80. 
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devise  or  bequest  is  called  by  divers  names,  "as  if  I  give 
lands  to  Christchurch  in  Oxford,  and  the  name  of  the 
corporation  is  Ecclesia  Christi  in  Unirersitate,  Oxford,  this 
shall  be  holpen  by  averment,  because  there  appears  no 
ambiguity  in  the  words  "(e). 

In  all  cases,  indeed,  in  which  a  difficulty  arises  in 
applying  the  words  of  a  will  to  the  thing  which  is  the 
subject-matter  of  the  devise,  or  to  the  person  of  the 
devisee,  the  difficulty  Or  ambiguity  which  is  introduced  by 
the  admission  of  extrinsic  evidence  may  be  rebutted  and 
removed  by  the  production  of  further  evidence  upon  the 
same  subject,  calculated  to  explain  what  was  the  estate  or 
subject-matter  really  intended  to  be  devised,  or  who  was 
the  person  really  intended  to  take  under  the  will ;  and  this 
appears  to  be  the  extent  of  the  maxim  as  to  ambigidtas 
litem  {/).  The  characteristic  of  these  cases  is,  that  the 
words  of  the  will  do  describe  the  object  or  subject  intended, 
and  the  evidence  of  the  declarations  of  the  testator  has  not 
the  effect  of  varying  the  instrument  in  any  way  whatever ; 
it  only  enables  the  Court  to  reject  one  of  the  subjects  or 
objects  to  which  the  description  in  the  will  applies,  and  to 
determine  which  of  the  two  the  devisor  understood  to  be 
signified  by  the  description  which  he  used  in  the  will  (7). 

A  devise  was  made  of  land  to  M.  B.,  for  life,  remainder 
to ''her  three  daughters,  Mary,  Elizabeth,  and  Ann,''  in 
fee,  as  tenants  in  common.  At  the  date  of  the  will,  M.  B. 
had  two  legitimate  daughters,  Mary  and  Ann,  living,  and 
one  illegitimat-e,  Elizabeth.  Extrinsic  evidence  was  held 
admissible  to  rebut  the  claim  of  the  last-mentioned,  by 
showing  that  M.  B.  formerly  had  a  legitimate  daughter 
named  Elizabeth,  who  died  before  the  date  of  the  will,  and 

(e)  Boc.  :Max.,  rag.  28.  1    H.   k  V.  242,  247.      See  also  lie 

(/)  Jailgni.,  MUler  v.  Travera,  8  SUpheivwi,    [1897]    1    Clu    76 :    66 

Bing.  247,  248  ;  84  R.  R.  703  ;  2^''  L.  J.  Ch.  93. 

Abbott,    C.J.,    Doe  v.     WesUake,  4  {g)  Jndgtn.,     Doe    v.      Needsj     2 

B.    Sc    Aid.     58  ;    22   R.    R.    621 ;  M.  k  W.  140 ;  Ld,  JFaijMle  r.  Earl 

('Utiognislied  ill  Fleming  v.  Fleming,  of  Owlmoiideley,  7  T.  R.  138. 


that  the  testator  lUd  cot  knov  of  ber  death,  or  of  the  Inith 
of  the  illegitimate  liaar^bter  i/iL 

SimilarlT.  where  a  testator  Appointed  his  "  nephew  JosefA 
Grant "  to  be  the  execator  of  his  will,  evidoiee  was  admitted 
to  show  that  the  testator  meant  by  that  description,  not 
hi»  own  brother's  wn  who  bore  that  name,  bat  his  vife's 
briither's  son,  who  also  bote  that  name  and  wbotn  tbe 
testator  had  constantly  spoken  of  as  his  nephew  iM. 

"  The  mle  as  to  the  reception  of  parol  evidoice  to  expUio 
a  will,"  remarked  Bomilly,  M.B.,  in  .S/rtn^cr  v.  Ganiitifr  {k), 
"  is  |>erfectly  clear.  In  every  cajse  of  amhij^ity,  whether 
latent  or  patent,  parol  evidence  is  admissible  to  sbovtbe 
Kttite  of  the  testator's  family  or  property :  bnt  the  cases 
in  which  parol  evidence  is  admissible  to  show  the  person 
intended  to  lie  designated  by  the  testator,  are  those  cases 
of  latent  ambiguity,  mentioned  by  Sir  J.  ^Vigram,  where 
there  are  two  or  more  persons  who  answer  tlie  descriptions 
in  the  will,  each  of  whom  standing  alone,  wotdd  be  entitled 
to  take." 

It  is  true,  moreover,  that  parol  evidence  must  be  admis- 
sible to  Honie  extent  to  determine  the  application  of  fri-ri; 
written  instrument.  It  must,  for  instance,  be  received  lo 
show  what  it  is  that  corresponds  with  the  description  (fl ; 
and  the  admtsBibility  of  such  evidence  for  this  purpose 
l>eing  conceded,  it  is  only  going  one  step  further  to  gi« 
parol  evi<lence,  fis  in  the  above  instances,  of  other  extrinsio 
(acts,  which  determine  the  application  of  the  instrument 
to  one  subject,  rather  than  to  others,  to  which,  on  the  face 
of  it,  it  might  appear  equally  applicable  (»iO- 

"  Speaking  philosophically,"  said  Eolfe,  B.,  "youmusl 
always  look  beyond  the  instrument  itself  to  some  extent, 
in  order  to  ascertain  who  is  meant ;  tor  instance,  yon  most 

{h)  Jtot  V.  JInii/ott,  la  A.  A  E,  431 ;  y.V  Taylor,  34  Ch.  D.  258. 

Ihf  V.  AUrn,  Id.  l.'il.  {I)  ifaedonald    v,    LoHghoOai'i,  1 

(i)  Oi-ant  V.  rli-ani,  L.  R.  2  1'.  *D.  K.  A  K.  977. 

8  :  6  C.  r.  727  :  se«  17  Cli.  D.  265.  (-»)  2  Phill.  Ev.,  10th  ed.  33S. 

(t)  28  L.  J,  i:|i.  TfiS.      Sec  nlso, 
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look  to  names  and  places  "  {>i) ;  tind  "  in  every  apecilie 
devise  or  bequest  it  is  clearly  competent  and  necessary  to 
inquire  as  to  the  thing  specifically  devised  or  bequeathed  "  (i»). 
ThoB,  "  parol  evidence  is  always  necessary  to  show  that  the 
party  sued  is  the  person  making  the  contract,  and  bound 
byif'tj)).  So,  if  the  word  Blackacre  be  used  in  a  will, 
there  must  be  evidence  to  sho>7  that  the  field  in  question 
is  Blackacre  ((f).  Where  there  is  a  devise  of  au  estate 
ptrcbased  of  A.,  or  of  a  farm  in  the  occupation  of  B.,  it 
must  be  shown  by  extrinsic  evidence,  what  estate  was  pur- 
«IiAeed  of  A.,  or  what  farm  was  occupied  by  B.,  before  it 
can  be  known  what  is  devised  (c).  So,  whether  parcel  or 
not  of  the  thing  demised  is  always  matter  of  evidence  (a). 
In  these  and  similar  cases,  the  instrument  appears  on  the 
face  of  it  to  he  perfectly  intelligible,  and  free  from  ambiguity, 
yet  extrinsic  evidence  must,  nevertheless,  be  received,  for 
the  puqwse  of  showing  to  what  the  instrument  refers  (/). 

The  rule  as  to  am%ui(«s  latniK,  above  briefly  stated, 
may  likewise  be  applied  to  mercantile  instruments  'with 
a  view  to  ascertain  the  hiteiitioH,  though  not  to  vary 
the  contract  of  the  parties  («).  Therefore,  where  the  ptain- 
tifTs,  the  patentees  of  an  invention  for  the  manufacture  of 
rifles,  had  granted  a  licence  to  the  defendants  to  use  the 
patent,  the  latter  covenanting  to  pay  a  royalty  for  every 

(n)  13  M.  k  W.  2U7.  Earl  of  Jtrsey,  3   B.  i  C.  870  :   IB 

{")  Per  U\.    Cotteulmni,    SUattk-  R.  H.  380  ;  Lyh  v.  IHchanU,  L  B. 

•torih  ».  Oreavfa,  4  My.  K  Cr.  38.  1  H.  L.  222. 

ip)  Jiitlgni.,     Trutaiaa   v.  Labr,  (()  frr    Pnttemii,    ,1.,   niiil    Uolo- 

11  A.   k   E.    594.     S*e  SUbhUg  v.  ridge,   J.,  4  A.   fc    E.  CI,   82.     Seo 

.^(Jicrr,  3  C.  li.  827.  Doe    v.    Webtlcr,   12    A.    k    E.    442. 

(j)  bt)r.y.  HulUni,  4  A.&  E.   82;  EviiUiiccof  co-eiistilig  circumstaiiL-es 

MeoKiiisHl.  Jioe  v.  IVcbMer,  12  A.  i  E,  ailmitted  to  explain  the  coudition  nl' 

49) ;  cited,  ;«t  Williuna,  J.,  ]>oe  v.  »  bond,  MtiUefioif  v.  llogd,  15  C.  H. 

'Ctffr/(a,7f.B.715;i«-Bovill,C.J.,  X,   S.   203.     Evidence  admitted  to 

Jlonfj  V.  Orrtkam,  h.  R.  5  C.  P.  14.  identify  pauper  with  jicmon  describeii 

(r)  Per  Grant,  U.R.,  1  Her.  653.  in  indenture  of  apprenticcabip,  Urg. 

W  Prr  BuIUt,  .p.,  Voe  v.   Jliirt,  1  v.    IVooldaU,  e  (J.  B.  649. 
T.  E.  701,704;  lR.R.3H7;/'fi./'tofi  {»)  S.nitk  r.  Jrffryes.  IE  H,  &  \V. 

v.  inidUij,   1  Cr.  it  J.   80;  Ihn:  v.  661. 
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rifle  manufactured  ''  under  the  powers  hereby  granted," 
it  being  thought  at  that  time  (but  erroneously)  that  all 
persons  manufacturing  for  the  government  were  entitled 
to  the  free  use  of  a  patent,  the  Court  admitted  extrinsic 
evidence  to  show  that  the  licence  was  not  intended  to 
apply  to  rifles  manufactured  by  the  defendants  for  the 
government,  on  the  ground  that  the  words  ''  under  the 
powers  hereby  granted'*  contained  a  latent  ambiguity, 
and  might  be  explained  by  extraneous  evidence  (x).  And 
although,  generally  speaking,  the  construction  of  a  written 
contract  is  for  the  Court,  when  it  is  shown  by  extrinsic 
evidence  that  the  terms  of  the  contract  are  ambiguous, 
evidence  is  admissible  to  explain  the  ambiguity,  and  to 
show  what  the  parties  really  meant.  **  Where  there  is  an 
election  between  two  meanings,  it  is,  properly,  a  question 
for  the  jury  "(//).  And  in  a  case  (z)y  where  the  defendants 
under  an  agreement  signed  by  them  as  three  of  the  directors 
of  a  company  had  agreed  to  repay  to  the  plaintiff  i'500 
advanced  by  him  to  the  company,  the  learned  judges, 
referring  to  Macdonald  v.  Ijongbottom  (a),  and  Acebal  v. 
Levf/(h),  admitted  parol  evidence  to  show  that  the  defen- 
dants were  liable  as  principals  on  the  agreement,  and 
ultimately  gave  judgment  accordingly. 

Where,  as  w^e  shall  hereafter  see,  a  contract  is  entered 
into  with  reference  to  a  known  and  recognised  use  of  par- 
ticular terms  employed  by  the  contracting  parties,  or  with 
reference  to  a  known  and  established  usage,  evidence  may 
be  given  to  show  the  meaning  of  those  terms,  or  the  nature 
of  that  usage,  amongst  persons  conversant  with  the  par- 
ticular branch  of   commerce  or  business  to  which  they 

{w)  Roden  v.  London  Sitwfl  Ai'yns  coutiucts,  see  also,  Boti€K.  v.  Fre»^, 

Co.,  46  L.  J.  Q.  B.  218.  10  C.  B.  886,  889. 

iy)  Per     Alaule,     J.,     SmUh    v.  {z)  McCollin  v.  Oilpin,   6  Q.  B. 

ThomjMon,  8  C.  B.  59  ;  sec,  howover,  D.  516  :  49  L.  J.  558. 

Boices  V.  Shand,   2  App.  Cas.  462  ;  (a)  1  E.  &  R  977  :  28  L.  J.  Q.  B. 

Bank   of    N.   Zatland  v.    Simpsony  293  :  29  Id.  256. 

[1900]  A.  C.  182.     As  to  ambiguous  (ft)  10  Biug.  876. 
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relate.  But  cases  of  this  latter  class  more  properly  fall 
mihin  a  branch  of  the  law  of  evidence  which  we  shall 
separately  consider,  viz.,  the  applicability  of  usage  and 
eastern  to  the  explanation  of  written  inBtruments(r). 


QuoTiEs  IN  Verbis  nulla  est  Ambiouitas,  ibi  nulla 
ExposiTio  contra  Verba  fienda  est.  (Wing.  Max. 
p.  24.) — hi  the  absence  of  ambignityy  no  ex])08ition  shall 
be  made  which  is  opjwsed  to  the  exj/ress  woi'ds  of  the 
instrument. 

It  seems  deskable,  before  proceeding  to  consider  some  Rule  where 
additional  maxims  relative  to  the  subject  of  ambiguity  in  ambiguity, 
written  instruments,  to  observe  that,  according  to  the 
above  maxim,  it  is  not  allowable  to  interpret  what  has  no 
need  of  interpretation,  and  that  the  law  will  not  make  an 
exposition  against  the  express  words  and  intent  of  the 
parties  (d).  Hence,  if  I  grant  to  you  that  you  and  your 
heirs,  or  the  heirs  of  your  body,  shall  distrain  for  a  rent  of 
forty  shillings  within  my  manor  of  S.,  this,  by  construction 
of  law,  ut  res  magis  valeatj  amounts  to  a  grant  of  rent  out 
of  my  manor  of  S.,  in  fee-simple,  or  fee-tail ;  for  the  grant 
would  be  of  little  effect  if  the  grantee  had  but  a  bare 
distress  and  no  rent.  But  if  a  rent  of  forty  shillings  be 
granted  out  of  the  manor  of  D.,  with  a  right  to  distrain  if 
such  rent  be  in  arrear  in  the  manor  of  S.,  this  does  not 
amount  to  a  grant  of  rent  out  of  the  manor  of  S.,  for  the 
rent  is  granted  to  be  issuing  out  of  the  manor  of  D.,  and 
the  parties  have  expressly  limited  out  of  what  land  the 
rent  shall  issue,  and  upon  what  land  the  distress  shall  be 
taken  (e). 

(c)  See  the  maxim,  optimus  iiiUrpres  2  Saunds.  1 67.  See  Jesse  v.  Boy^  1  Or., 
rvritm  ioim,  Chap.  X.  M.  &  R.  316  ;  40  R.  R.  580. 

(d)  Co.  Litt  147  a ;  7  Rep.  103  ;  (e)  Co.  Litt.  147  a. 
per  Relynge,  C.J.,  Lanyon  v.  Came^ 
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It  may,  however,  be  laid  down  as  a  general  rule, 
applicable  as  well  to  cases  in  which  a  written  iDstrament 
is  required  by  law,  as  to  cases  in  which  it  is  not,  that 
where  Biicli  iustrnntent  appears  on  the  face  of  it  to  be 
complete,  parol  evidence  is  inadmissible  to  vary  or 
contradict  the  agreement:  e.>i.,  to  show  that  the  word 
"and"  was  inserted  by  mistake (/);  in  such  cases  the 
Court  will  look  to  the  written  contract,  in  order  to  ascer- 
tain the  meaning  of  the  parties,  and  will  not  admit  parol 
evidence,  to  show  that  the  agreement  was  in  reality 
different  from  that  which  it  purports  to  be  (.9).  .^nd, 
therefore,  where  a  charter-party  provided  that  the  vessel 
was  to  proceed  to  a  named  port  or  so  near  thereto  as 
she  could  safely  get  always  afloat,  evidence  of  a  custom  of 
the  port  for  vessels  to  be  lightened  in  the  roads  before 
proceeding  into  the  harbour  w&s  held  inadmissible  in  an 
action  by  the  charterer  against  the  shipowner  for  not 
lightening  the  vessel,  but  proceeding  instead  to  the  nearest 
safe  iH>rt  to  that  named  in  the  charter-party,  on  the  ground 
that  such  a  custom  would  vary  the  express  terms  of  the 
charter  (/i). 

Although,  moreover,  it  has  been  said  that  a  somewhat 
strained  interpretation  of  an  instrument  may  be  admis- 
sible where  an  absurdity  would  otherwise  ensue,  jet,  if 
the  intention  of  the  parties  is  not  clear  and  plain,  but 
ill  fipiiUlirio,  the  words  shall  receive  their  more  natural  and 
l)roper  construction  (0- 

The  general  rule,  observes  a  learned  judge,  I  take  to  be, 
that  where  the  words  of  any  written  instrument  are  free 
from  ambiguity  in  themselves,  and  where  external  circum- 
stances do  not  create  any  doubt  or  difficulty  as  to  the 
proper  application  of  those  words  to  claimants  under  the 

(/)  HUthin  V.  Qromn,  5  C.  B.  51 5.  (S)  T/u:  J/havibra,  0   P.  D.  6S  ^ 

(a)  re>-  Bftyley  anil  Holroyd,  .IJ.,  50   L.  J,  F.  D.  30  ;  oee   T/u  -V^fi^ 

lyilliains  V.  Joiiei,  6  1!.  &  C.  108  :  [1892]  P.  411 :  82  L.  J.  Adm.  11 

29  R.  K.  181;   SjMiriali  v.   tleittckc,  (i)ffi(rfq;'B«;A'<ease, Cart.  108, 1*9. 

10  C.  B.  212.  luloiited  1  Fonbl.  Eq.,  Sib  ed.  415,  d. 


IKTERFBBTATtOK   OF    DEEDS   AND    WBIT'l'EN    INSTRUMENTS. 

instniment,  or  the  subject-matter  to  which  the  instrument 
relates,  such  instrument  is  always  to  be  construed  accord- 
ing to  the  strict  plain  common  meaning  of  the  words 
themselves;  and  that,  in  such  case,  evidence  di-hors  the 
instrument,  for  the  purpose  of  explaining  it  according  to 
the  surmised  or  alleged  intention  of  the  parties  to  the 
instrument,  is  utterly  inadmissible  (A) ;  therefore  words 
deleted  from  a  document  and  initialed  cannot  be  looked 
at  for  the  purpose  of  arriving  at  the  intention  of  the 
parties  (i).  The  true  interpretation,  however,  of  every 
instrument  being  manifestly  that  which  will  make  the 
instrument  speak  the  intention  of  the  party  at  the  time  it 
was  made,  it  has  always  been  considered  as  an  exception 
from — or,  perhaps,  to  speak  more  precisely,  not  so  much 
an  exception  from,  as  a  corollary  to — the  general  rule 
above  stated,  that,  where  any  doubt  arises  upon  the  true 
sense  and  meaning  of  the  words  themselves,  or  any 
difficulty  as  to  their  application  under  the  surrounding 
eircomstances,  the  sense  and  meaning  of  the  language  may 
be  investigated  and  ascertained  by  evidence  dehors  the 
instrument  itself ;  for  both  reason  and  common  sense  agree 
that  by  no  other  means  can  the  language  of  the  instrument 
be  made  to  speak  the  real  mind  of  the  party  {m) ;  and 
although  parol  evidence  cannot  be  used  to  add  to  or 
detract  from  the  description  in  a  deed,  or  to  alter  it  in 
uiy  respect,  such  evidence  is  always  admissible  to  show 
the  condition  of  every  part  of  the  proiwrty  and  all  other 
circumstances  necessary  to  place  the  Court,  when  it 
conEtrues  an  instrument,  in  the  position  of  the  parties  to 
it,  so  as  to  enable  the  Court  to  judge  of  the  meaning  of  the 

\t)  Per    Tindal,    C.J.,    Share    v.  (0  Inglit  v.  Buttery,  3  App.  Cas- 

WWun,  5  Scott,  N.  R.   1037.     For  552  ;  ate  Cam^ll  v,  Campbell,  5  Id. 

ID  iontiince  of  the  application  of  this  S14. 

rale  to  a  wiU,  tee  Doe  v.  Chidie^ttr,  (m)    Per  Tindal,   C,J.,    6    Seott 

3  Taunt.    147  ;  8.   a,  4  Dow.   85;  If. '&.\f>Z'i,\Oi6;MonUJioreT. Lloyd, 

1«  R.   B.   82  J  eiplained.   Wigrwn,  IB   C.    a    N.  S.   203  :   Leatiaen  v. 

EittiD.  Erid.,  ith  ed.  89.  Spyer,  L.  R.  5  a  P.  6S5. 


illiistrmtiou. 


464  IMTERPBBTATION   OF   DEEDS   AND  WRITTEN  IN8TBUMEKT6. 

instrument (n).  "You  may,"  observed  Coleridge,  J.(o), 
with  reference  to  a  guarantee  under  the  old  law  {p),  "explain 
the  meaning  of  the  words  used  by  any  legal  means.  Of 
such  legal  means,  one  is  to  look  at  the  situation  of  the 
parties.  Till  you  have  done  that,  it  is  a  fallacy  to  say  that 
the  language  is  ambiguous  :  that  which  ends  in  certainty 
is  not  ambiguous." 
Cascfl  in  The  following  cases  may  be  mentioned  as  falling  within 

the  scope  of  the  preceding  remarks :  1st,  where  the  in- 
strument is  in  a  foreign  language,  in  which  case  the  jury 
must  ascertain  the  meaning  of  the  terms  upon  the  evidence 
of  persons  skilled  in  the  particular  language  (9);  2ndly, 
ancient  words  may  be  explained  by  contemporaneous 
usage ;  Srdly,  if  the  instrument  be  a  mercantile  contracti 
the  meaning  of  the  terms  must  be  ascertained  by  the  jmy 
according  to  the  acceptation  amongst  merchants;  4thl7, 
if  the  terms  are  technical  terms  of  art,  their  meaning 
must,  in  like  manner,  be  ascertained  by  the  evidence  of 
persons  skilled  in  the  art  to  which  they  refer.  In  such 
cases,  the  Court  may  at  once  determine,  upon  the  inspection 
of  the  instrument,  that  it  belongs  to  the  province  of  Uie 
jury  to  ascertain  the  meaning  of  the  words,  and,  therefore, 
that,  in  the  inquiry,  extrinsic  evidence  to  some  extentmust 
be  admissible  (r). 

It  may  be  scarcely  necessary  to  observe,  that  the  manm 
under  consideration  applies  equally  to  the  interpretation  of 
an  Act  of  Parliament ;  the  general  rule  being  that  a  verbi* 
legia   non   est  reced^nduvi  («).      A   court   of   law  will  not 

(n)  Baird    v.    FoHune,   4    Macq.  Phill.  Ev.,  10th  ed.  866. 
H.  L.  127  at  p.  149  ;  Aiofffe  v.  Lovell,  (r)  Per  Erskine.  J.,  6  Scott,  N.  R 

L.  R.  9  C.  P.  107,  112.  988  ;  per  Parke,  B.,  Clift  v.  SekwaU, 

(0)  Bainhridge  v.  Wade^  16  Q.  B.  3  C.  B.  469,  470.    As  to  the  eon- 

100 ;  see  Morrell  v.  Cowans  7  Ch.  D.  struotiou  of  a  settlement  in  equity* 

151.  see,  j)er  Ld.  Campbell,  Evansr.Sa^ 

ip)  See,  now,  19  &  20  Vict  c.  97,  1  H.  L.  Cos.  66. 
8.  3.  {s)  5  Rep.  119  ;  cited.  Wing.  Max., 

{q)  As  to  this  proposition,  see  2  p.  25. 
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make  any  interpretation  contrary  to  the  express  letter  ol  a 
etatnto ;  tor  nothing  can  so  well  explain  the  meaning  of  the 
makers  of  the  Act  aa  their  own  direct  worda,  since  index 
animi  lermo,  and  maledkta  exposiUo  qua  eorrumpit  textum  {t) ; 
it  would  be  dangeroua  to  give  scope  for  making  a  constrnc- 
tion  in  any  case  against  the  expreaa  worda,  where  the  mean- 
ing of  the  makers  is  not  opposed  to  them,  and  when  no 
inconvenience  will  follow  from  a  literal  interpretation  (k)- 
" Nothing,"  observed  Lord  Denman,  "is  more  unfortmiate 
than  a  distorbance  of  the  plain  language  of  the  legislatare, 
bj  the  attempt  to  use  equivalent  terms  "  (r). 


Certuh  est  qdod  certuh  reddi  potest. — {Noy,  Max.,  9th 
ed.  265.) — That  tg  efficiently  certain  which  can  be  viade 
certain. 
This  maxim,  which  sets  forth  a  rule  of  logic  aa  well  as  of  Oeneml 
law,  is  peculiarly  applicable  in  construing  a  written  inatru-  "Friiio!  " 
ment.     For  instance,  although  every  eatate  for  years  must  Lcn»e 
hare  a  certain  beginning  and  a  certain  end,  "albeit  there 
appear  no  certainty  of  yeara  in  the  lease,  yet,  if  by  reference 
to  a  certainty  it  may  be  made  certain,  it  aufficetb  "  {y). 
Therefore,  if  a*  man  make  a  leaae  for  so  many  years  as 
J.  shall  name,  this  is  a  good  leaae  for  yeara ;  for  though 
it  is  at  present  micertain,  yet  when  J.  hath  named  the 
years,  it  is  reduced  to  a  certainty,     go,  if  a  parson  make 
a  lease  for  twenty  yeara,  if  he  shall  so  long  live  and  con- 
tinue parson,  it  ia  good,  for  there  is  a  certain  period  fixed, 
beyond  which  it  cannot  last,  though  it  may  determine  sooner 
on  the  lessor's  death  or  his  ceasing  to  be  parson  {z). 
"It  is  true,"  aaid  Lord  Kenyon,  "that  there  must  be 

(in  Hep.  86 ;  2  Rep.  24 ;  II  Rep.  Barrmo,  8  Soott,  N.  R,  804. 

34 ;  Wing.  Hu.,  p.  26.  (y)  Co.  Litt.  45  b. 

(>■)  Eldrieht  <a»t,  6  Bep.  IIB.  (i)  2  Bla.  Com.   US  ;  6  Rep.  35  : 

(I)  Bverard  t.  FoppUton,  6  Q.  B,  Co,  Litt.  45  b. 
1^4;  ftr  Coltawn^   J.,    Oadaby  v. 

L.H.  SO 
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a  certainty  in  the  lease  as  to  the  commencdment  uid  dora- 
tioQ  of  the  tenn  ;  bat  that  certainty  need  not  be  ascertained 
at  the  time  ;  for  if,  in  the  flaxion  of  time,  a  day  will  anriTe 
which  will  make  it  certain,  that  is  sufficient.  As,  if  a  lease 
be  granted  for  twenl^-one  years,  after  three  lives  in  being : 
thoogh  it  is  nncertain  at  first  when  that  term  will  com- 
mence, because  those  lives  are  in  being,  yet  when  they  die 
it  is  reduced  to  a  certainty,  and  id  certiim  est  quod  cfrtsm 
reddi  potest"  (a).  But  where  an  executory  agreement  for  a 
lease  did  not  mention  the  date  from  which  the  lease  was  bi 
commence,  it  was  held  that  it  was  not  to  be  inferred  that  ii 
was  to  commence  from  the  date  of  the  agreement,  in  the 
absence  of  language  pointing  to  that  conclusion  {h). 

Again,  it  is  a  rule  of  law,  that,  "  no  distress  can  be  takoi 
for  any  services  that  are  not  pat  into  certainty  not  can  be 
reduced  to  any  certainty,  for  id  certam  est  quod  certum  reddl 
jmtest "  (c) ;  and,  accordingly,  where  land  is  demised  at  a 
rent  which  is  capable  of  being  reduced  to  a  certainty,  the 
lessor  will  be  entitled  to  distrain  for  the  same  id). 

Office  of  The  office  of  the  habendum  in  a  deed  is  to  limit,  explain, 

or  qualify  the  words  m  the  premises ;  but  if  the  words  of 
the  habendum  are  manifestly  contradictory  and  repugiunl 
to  those  in  the  premises,  they  most  be  disregarded  (e).  A 

Unceruinty.  deed  shall  he  void  if  it  be  totally  uncertain ;  but  if  the 
King's  grant  refers  to  another  thing  which  is  certain,  it  is 
sufficient ;  as,  if  he  grant  to  a  city  all  liberties  which  LoDdoo 
has,  without  saying  what  liberties  London  has  (/). 

Agreement.  An  agreement  m  writing  for  the  sale  of  a  house  did  not 

describe  the  particular  house,  but  it  stated  that  the  deeds 
were  in  the  possession  of  A.    The  Court  held  the  agreemfflit 

(o)  Qoodri^v.  RKhardKm,ZT.R.  PoUiU  T,  Forrttt,  11  Q.  B.  »«.    i> 

403.  to  >  feoffmsnt  of  lands,  see  Ca  lilt- 

(i)  ilar$^t  T.  Btrridgt,  19  Ch.  D  fl  •  ;  lod  Mauglim  y.   ffl-pe,  1' 

233.  C.  B.  N.  S.  143. 

{c)  Co.  LitL  93  R,  142  B  ;  Parht  v.  (e)  Doe  v.  SUeU,  4  Q.  B.  Ml 

Harru,  1  Sdk.  297,  {/)  Com.  Dig..  "OrmW'iS.  U) 

Id)  DanUl  v.  Oracie,  6  Q.  &  146  ;  (O.  6]  ;  Finch,  L.,  U. 
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sufficiently  certain,  since  it  appeared  upon  the  face  of  the 
agreement  that  the  house  referred  to  was  the  house  of  which 
the  deeds  were  in  the  possession  of  A.,  and,  consequently, 
the  house  might  easily  he  ascertained,  and  id  cerium  eat 
quod  certum  reddi  potest  {g). 

Again,  the  word  "  certain  "  must,  in  a  variety  of  cases,  Additional 
where  a  contract  is  entered  into  for  the  sale  of  goods,  refer 
to  an  indefinite  quantity  at  the  time  of  the  contract  made, 
and  must   mean  a   quantity  which  is  to  be  ascertained 
according  to  the  above  maxim  (h). 

And  where  the  law  requires  a  particular  thing  to  be  done, 
but  does  not  limit  any  period  within  which  it  must  be  done, 
the  act  required  must  be  done  within  a  reasonable  time ; 
and  a  reasonable  time  is  capable  of  being  ascertained  by 
evidence,  and,  when  ascertained,  is  as  fixed  and  certain  as  if 
specified  by  Act  of  Parliament  (i). 

Where  it  was  awarded  that  the  costs  of  certain  actions 
should  be  paid  by  the  plaintiff  and  defendant  in  specified 
proportions,  the  award  was  held  to  be  sufficiently  certain, 
since  it  would  become  so  upon  taxation  of  costs  by  the 
proper  officer  (k).  By  the  8  &  4  Wm.  IV,,  c.  42,  s.  28, 
interest  may  be  given  by  the  jury  upon  all  debts  payable  at 
a  certain  time.  The  plaintiff  agreed  to  supply  the  defendant 
with  furniture  upon  the  terms  that  payment  was  to  be 
made,  one-third  in  cash,  as  soon  as  the  goods  and  invoices 
were  delivered,  and  the  balance  in  bills  at  six  and  twelve 


ig)  Owen  v.  Thomas,  3  My.  k  E. 
358 ;  Plant  v.  Bourne,  [1897]  2  Ch. 
281.  288 ;  64  L.  J.  Ch.  643. 

(A)  Per  lA.  Ellenborougli,  IVild- 
man  v.  Glasop,  1  B.  &  Aid.  12. 

(i)  S«e  per  Ld.  Elleiiborough, 
Palnur  v.  Moxtni,  2  M.  Jk  S.  50. 

(ib)  Cargey  v.  Aitcheton,  2  B.  &  C. 

170;  26  K.  R.   298.     See  Pedley  v. 

Oifddard,  7  T.  R.  78 ;  JFoody,  IFilson, 

2  Cr.  M.  &  E.  241  ;  JVaddle  v.  Down- 

"11%  12  M.    &  W.   562  ;  Smith  v. 


HaHley,  10  C.  B.  800,  805  ;  Graham 
V.  Darcey,  6  C.  B.  539  ;  Holdstoorth  v. 
Barsham,  2  B.  &  S.  480. 

The  maxim  was  applied  to  a 
YaLiation  in  Gordon  v.  JVhitehotLse, 
18  C.  B.  747,  753— to  au  indenture  of 
apprenticeship  in  Reg,  v.  Wooldale, 
6  Q.  B.  549,  566.  It  may  also  be 
applicable  in  determining  whether  au 
action  of  debt  will  lie  under  given 
circumstances  ;  see  Barber  v.  Butcher, 
8  Q.  B.  863,  870. 

80—2 
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iths.  An  actkm  boiiig  brooght  for  the  one-ihird  cash 
wbicli  die  defendant  h^  failed  to  pay,  interest  was  claimed 
fram  die  date  when  Uie  goods  were  delivered.  The  Court 
aHowed  interest,  considering  the  statute  satisfied,  if  an  event 
be  named  on  which  payment  is  to  be  made,  and  that  the 
time  of  payment  was  fixed  as  being  the  time  when  the 
goods  and  inToiees  were  delirered  (2)- 


Deed. 


UziLB  PKK  IXTTILB  KOK  viTiATUK.  (3  Rep.  10.) — Surplusofie 
do^s  Mitt  vitiate  that  which  in  other  respects  u  good 
and  raifff. 

It  b  a  role  of  extensiTe  application  with  reference  to 
the  oonstraction  of  written  instroments,  and  in  the  science 
of  pleading,  that  matter  which  is  mere  sorplasage  may  be 
rejected,  and  does  not  vitiate  the  instrument  or  pleading 
in  which  it  is  found — Surplntoffium  non  nocet  (m)  is  the 
maxim  of  our  law. 

Accordingly,  where  words  of  known  signification  are  so 
placed  in  the  context  of  a  deed  that  they  make  it  repug- 
nant and  senseless,  they  are  to  be  rejected  equally  with 
words  of  no  known  signification  (tt).  It  is  also  a  role  id 
conveyancing,  that,  if  an  estate  be  granted  in  any  premises, 
and  that  grant  is  express  and  certain,  the  hahendnniy 
although  repugnant  to  the  deed,  shall  not  vitiate  it.  Ifr 
however,  the  estate  granted  in  the  premises  be  not  express. 


(/)  Duncombev.  Brighton  Club  Co., 
L.  R.  10  Q.  B.  871  :  44  L.  J.  Q.  B. 
216  ;  Grath  v.  Boss,  44  L.  J.  C.  P. 
315.  See,  however.  Merchant  Shipping 
Co.  V.  Ai-mitagc,  L.  R.  9  Q.  B.  99, 
114  ;  L.  C.  isD,  R.  Co.  r.  S.  E.  R.  Co., 
[1893]  A.  C.  429  :  63  L.  J.  Ch.  93. 

(tn)  Branch,  Max.,  5th  ed.  216. 
Non  soient  qtt<c  abundant  vifiarr 
seriptiiras,  D.  50,  17,  94. 

''Surplusage  (in  pleading)  is  some- 


thing  that  is  altogether  foreign  tod 
inapplicable  :"  per  Maule,  J.,  Aldi> 
V.  Mason,  11  C.  B.  139.  See  aUo, 
as  to  surplusage,  Shep.  Touch.  236: 
cited,  per  Williams,  J.,  Janes  v. 
JFhitbread,  11  C.  B.  412.  Maclae  v 
Sutherland^  8  £.  &  B.  1,  33,  ilia- 
trates  the  maxim. 

(n)  Vaugh.  R  176.    See  JFhiUoyi 
T.  Lamb,  12  M.  &  W.  SIS. 
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bat  arise  by  implication  of  law,  then  a  void  hahendum,  or 
one  differing  materially  from  the  grant,  may  defeat  it  (o). 

A  cause  and  all  matters  of  difference  were  referred  to  Awaid. 
the  arbitration  of  three  persona,  the  award  of  the  three,  or 
of  any  two  of  them,  to  be  final.  The  award  purported  on 
the  face  of  it  to  be  made  by  all  three,  but  was  executed 
by  two  only  of  the  arbitrators,  the  third  having  refused  to 
sign  it  This  award  was  held  to  be  good  ae  the  award 
of  the  two,  for  the  statement  that  the  third  party  had 
coneorred,  might,  it  was  observed,  be  treated  as  mere 
sorplnsage,  the  sabstance  of  the  averment  being  that  two 
of  the  arbitrators  had  made  the  award  (p). 

So  where  the  directors  of  an  unincorporated  and  on- 
registered  joint-stock  company  issued  promissory  notes 
which  purported  to  bind  the  shareholders  severally,  as 
well  as  jointly,  it  was  held  that  it  was  beyond  the  power 
of  the  directors  to  make  the  shareholders  ^verally  liable 
npon  the  notes,  but  that  the  expression  in  the  notes,  by 
which  a  separate  liability  was  sought  to  be  created,  might 
easily  be  detached  in  construing  it  and  be  taken  pro  non 
Mmpta[q). 

The  above  maxim,  however,  appUes  pecaliarly  to  plead-  Anplkttioi) 
ing ;  in  which  it  is  a  rule,  that  matter  immaterial  cannot  pi^^^. 
operate  to  make  a  pleading  double,  and  that  mere  sur- 
plusage does  not  vitiate  a  plea,  and  may  be  rejected  (r). 

Lastly,  with  respect  to  an  indictment,  it  ie  laid  down.  Indictment 

(«)  Aig.,  OootUiUe  v.  GHbba,  fi  B.  &  Hmm,  8  Seott,  R.   R.  687  ;  cited, 

C.  712, 713  ;  29  H.  H.  368  ;  and  CMes  Arg.,  2  C.  R  S  ;  to  an  infoniuition, 

Uww  cited  ;  Shop.  Toucli.  112,  118 ;  J.-O.  r.  Clere,  12  M.  &  W.  640. 

RoUrt,  171.     8e«  also,  instances  of  {p)   White  t.  Sharp,  12  U.  ft  W. 

tbe^ipliaitianof tliiimletoanorder  712.     See  also,  per   Aldarton,    B., 

«fniDOTal,A!9.  r.iMA«rAani,3Q.B.  Wynne  v.   Edwardi,    ]S   M.   ft  W. 

77«,  7S2  ;  Reg.  v.  SiOaiont,  a  Q.  B.  712 ;  Harhio  v.  Bead,  1  C.  R  783. 

422;toaDardernnder2ft3Viet.c.  SG,  (;)  Madae  t.  Siliherland,  S  E.  ft 

a.  1,  Beg.  v.  Ooodall,  2  Dowl,  P.  C,  B,  1. 

S.8.,S82;itej.  T.  ftrf<s,  8 Q.  B.  2Se ;  (r)  Co.  Litt.  308  b.  ;  Steph.    PI., 

to  4  (mnriclion,  Chaaey  v.  Fagtu,  1  8th  ed,  310,  341. 

Q.  B.  72^ ;  to  a  notice  of  objection  Ring  t.  BcaJmrgh,  2  Cr.  ft  J.  418 

mitt  8  ft  7  Vict  c.   18,  AlUn  v.  (cited  by  Rolfe,  B.,  Duke  y.  Forba, 
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that  an  averment,  which  is  altogether  saperflnoos,  may 
here  be  rejected  as  surplosageCs).  Accordingly,  where  a 
erinuDal  information  was  laid  against  a  member  of  the 
legislatiYe  Assembly  of  New  South  Wales,  for  an  assault 
on  a  member,  committed  within  the  precincts  of  the  House, 
while  the  Assembly  was  sitting,  which  information  averred 
that  such  assanlt  was  in  contempt  of  the  Assembly  (that 
being  in  itself  no  offence),  it  was  held  that  the  information 
was  good,  as  the  alleged  contempt  could  be  treated  as  sur- 
plusage, and  the  information  sustainable  for  an  assault  (0- 
If,  however,  an  averment  be  part  of  the  description  of  the 
offence,  or  be  embodied  by  reference  in  such  description, 
it  cannot  be  so  rejected,  and  its  introduction  may,  unless 
an  amendment  be  permitted,  be  fatal  (u). 


Falsa  Dbmonstratio  non  nocbt  cum  de  Cobpobe  constat. 
(6  T,  JR.  676.) — Mere  false  description  does  not  vitiate^ 
if  there  be  sHjfficient  certainty  as  to  the  object. 

Meaning  Falsa  demonstratio  means  an  erroneous  description  of 

^  ™^*"  a  person  or  a  thing  in  a  written  instrument ;  and  the  above 

rule  respecting  it  signifies  that  where  the  description  is  made 
up  of  more  than  one  part,  and  one  part  is  true,  but  the  other 
false,  there,  if  the  part  which  is  true  describes  the  subject 
with  sufficient  legal  certainty,  the  untrue  part  will  be  rejected 
and  will  not  vitiate  the  devise  (x) :  the  characteristic  of  cases 
within  the  rule  being,  that  the  description,  so  far  as  it  is 
false,  applies  to  no  subject  at  all,  and,  so  far  as  it  is  true, 
applies  to  one  only  (y).  Thus,  where  a  testator  devised 
"all  his  freehold  houses  in  Aldersgate  Street,  London," 

1  Exch.  S56),  is  an  instance  of  the  by  Mr.  Seijt  Talfonrd,  175. 

rejection  of  surplusage  in  a  declara-  (x)  Per  Lindley,  M.R.,  Cow^  ^• 

tion.  TruefiU,  [1899]  2  Ch.  809,  311 :  68 

(*)  Beg.  V.  Parker,  L.  R.  1  C.  C.  225.  L.   J.   Ch.   668,   citing  Jannin  w 

(0    A.-O.    qf   N.    S.     Wales   v.  WiUa,  5th  ed.  742. 

Maepherson,  L.  R.  3  P.  C.  268.  (y)   Id. ;   and  per  Alderaon,  B., 

(tt)  Dickins.  Quart.  Sess.,  5th  ed..  Morreli  v.  Fisher,  4  Exch.  691,  604. 
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having  in  fact  only  leaaehold  honaes  there,  it  w&s  held  that 
the  word  "freehold  "  should  rather  be  rejected  than  the  will 
be  wholly  void,  and  that  the  leasehold  houses  shonld  pass  (2)  ; 
and  again,  where  a  testator  devised  "his  freehold  farm 
Bitoate  at  E.  and  now  in  the  occupation  of  J.  B.,"  it  was 
held  that  the  whole  farm  passed  mider  the  devise,  although 
a  part  of  it  was  copyhold  (a).  In  the  latter  case  weight 
was  given  to  the  fact  that  there  was  no  residuary  devise, 
for  a  will  should  be  read,  if  possible,  so  as  to  lead  to  a  testacy, 
notan  intestacy  (b) ;  and  the  devise  in  question  was  construed 
according  to- the  principle,  that  "  if  the  words  of  description 
vhen  examined  do  not  fit  with  accuracy,  and  if  there  must 
be  some  modification  of  some  part  of  them  in  order  to  place 
iL  sensible  constrnction  on  the  will,  then  the  whole  thing 
must  be  looked  at  fairly  in  order  to  see  what  are  the  leading 
words  of  description  and  what  is  the  subordinate  matter, 
and  for  this  purpose  evidence  of  extrinsic  facts  may  be 
regarded  "  (c). 

The  rule  as  to  faisa  demonttratio  has  sometimes  been  1 
stated  to  be  that  "if  there  be  an  adequate  and  sufficient  ■^'^'■'>')- 
description,  with  convenient  certainty  of  what  was  meant 
to  pass,  a  subsequent  erroneous  addition  will  not  vitiate 
it "  ((f) :  quieqtiid  demonstrate  rei  additur  satis  demonstratte 
fntstra  est(e).  But  in  applying  the  doctrine  oi  falsa  dejiton- 
((ratio  it  i^  not  material  in  what  part  of  tbe  description  the 
Jalsa  dtmonstratio  is  found :  to  limit  the  doctrine  to  cases 
in  which  the  misdescription  occurs  at  the  end  of  the  sentence 
would  be  to  reduce  a  very  useful  rule,  which  is  founded  on 
good  sense,  to  a  mere  technicaUty  (/).  Incivile  est  nisi  tota 
lententia  perspecta  de  aliqvA,  parte  jtidicare  (g).     The  rule, 

(1)  Day  1.  Trig,  1  P.  Wins.  286 ;  HardwUk,  L.  R.  IB  Eq.  IBS,  176. 
cited  [189S1 2  Ch.  812.  (rf)  Ptr  .llderaon,  B.,  4  Exch,  804  ; 

(a)  Rt  Brighl-SmUk,   31   Ch.    D.  see  alw.per  Parke,  R,  LUvcUyn  v. 

SIl  :  5S  L  J.  Ch.  SSG.  Earl  o/ Jersey,  11  H.  k  W.  189. 

{t)  fc  HarriMon,   30  Ch.   D.  S90,  («}  D.  33,  i,  1,  $  8. 

394 ;  S5  L.  J.  Ch.  799.  {/)  See  Cowen  v.  TruefiU,  rupra. 

(c)  Per  Ld.  Selbonie,  HarduruJ:  v.  (s)  Hob.  171. 
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hovcrer,  is  weU  illastrated  by  the  case  of  a  gift  of  an  entire 
thing  which  is  suflfidently  described,  followed  by  an  msuffi- 
cieot  enomeration  of  the  particulars  of  which  that  entirety 
consists :  for  the  latter  may  be  treated  as  a  faUa  descrij^tio 
'l^te  HH  N*<e/,  nnless,  indeed,  the  context  and  surrounding 
circumstances  show  that  what  happens  to  be  a  blundeiiag 
enumeration  of  particulars  was  a  designed  limitation  of  the 
gift  it^lf  ''^.     "  Where  some  subject-matter  is  devised  fts 
a  whole  under  a  denomination,  which  is  applicable  to  the 
endn?  land,  and  then  the  words  of  description  that  include 
and  denote  the  entire  subject-matter  are  followed  by  words 
which  are  added  on  the  principle  of  enumeration,  but  do 
not  completely  enumerate  and  exhaust  all  the  particulars 
which  are  comprehended  and  included  within  the  antecedent 
uiiivt^rsal  or  generic  denomination :  then  the  ordinary  prin- 
ciple and  rule  of  law  which  is  perfectly  consistent  with 
common  sense  and  reason  is  this :  that  the  entirety  which 
has  l^^n  expressly  and    definitely  given,   shall   not  be 
prejudiced  by  an   imperfect  and  inaccurate  enumeration 
of  the  particulars  of  the  specific  gift "  (t). 

The  maxim  is  often  cited  without  the  addition  of  the 
words,  OH 'H  #»V  corjktrf  constat  (k)^  hut  these  words  seem  to 
Iv  of  some  importance;  for  it  has  been  said  that  the  maxim 
applies  only — as  expressed  by  Lord  Kenyon  in  Thomas  v. 
Th'S^Kii^  \b — to  cases  "  in  which  the  false  demonstration  is 
supenidded  to  that  which  was  sufficiently  certain  before  "(m). 


1%'  r^.ijv-»T  K,  ii<iv;;.6Ch.D.4^ 

44>V  S^  i?  ir-j*n  T.  Hii^,  4  H.  Ie  N. 
S'>5  ;  J^.^  T.  J.vsJk.  5  C,  R  K.  a  464 ; 
Co»a,  Ihg.,  ^'Fair  vF^  4);  Cam- 
.--;j>T.  ^.•^  S  Y«.  12;  6  R.  IL 
li":  EA.J^im  T.  W'»;j>,  10  H.  L. 
Cjis.  1. 

L^^KKiaw.  11  H.  L.  Cas,  3S4.  See 
Also,  /vr  Lefroy,  C.  J.,  Kof  v,  Zidweli, 
11  Ir.  C  L.  R.  82d,  cited  arg.  SkuU 
V.  GUmist^r,  16  C.  R  K.  S.  S9. 

vts  Or  •*«{»»•  di  }iersoHd  constat;" 


see  6  T.  B.  676.     The  maxim  is  cited 
in  full  in  the  judgment,  6  Ch.  D.  441 

(0  6  T.  R.  671,  676.  See  ifw/'f 
V.  JVoMsy,  8  East,  149 ;  per  Pvke, 
J.,  Doe  V.  Oallouay,  5  B.  ft  Ad.  51 ; 
39  R.  R.  381  ;  Dyne  v.  Xutky,  U 
a  B.  122  ;  per  Littledale,  J..  Doc  v. 
Bouxr,  3  a  ft  Ad.  549 ;  37  B.  B. 
466  ;  Oynts  v.  Kan^ey,  1  FweJa. 
293;  Hob.  32,  65,  171:  Vin.  Atr., 
"Derix"  {T,  b.),  pL  4. 

(Ill)  Per  Wightman,    J.,    J>oe  t 
Hubbard,  15  Q.  &  240. 


INTERPRETATION    OF   DEEDS   AND   WBITTKN    INSTRUMENTS. 

The  doctrine,  faha  demonstratio  non  nocet,  applies  "  only 
-  where  the  words  of  the  devise,  exclusive  of  the  falsa 
dtmmttr<Uio,  are  sufficient  of  tbemBelves  to  describe  the 
property  intended  to  be  devised,  reference  being  had,  if 
necessary,  to  the  situation  of  the  premisen,  to  the  names 
by  which  they  have  been  known,  or  to  other  circumstances 
properly  pointing  to  the  meaning  of  the  description  "  (h). 

The  foregoing  observations  are,  in  the  main,  applicable 
not  only  to  wills,  but  to  other  instruments  (u) ;  so  that 
the  characteristic  of  cases  strictly  within  the  above  rule 
Ib  this,  that  the  description,  so  far  as  it  is  false,  applies  to 
DO  subject,  and,  so  far  as  it  is  true,  applies  only  to  one 
subject;  and  the  Court,  in  these  cases,  rejects  no  words 
save  words  shown  to  have  no  application  to  any  subject  (;>). 
The  following  case  shows  the  anxiety  of  the  Court  to  give 
efTect  to  a  testator's  intention,  where  the  subject-matter  of 
the  bequest  is  inaccurately  described,  but  when  explained  by 
estrinsic  evidence  may  be  made  sufficiently  certain  to  enable 
the  Court  to  act  upon  it.  A  testator  by  his  will  gave  an 
annuity  of  i;21  per  annum,  which  "I  purchased  of"  G. 
He  had  no  annuity  of  that  amount,  but  he  had  an 
annoity  of  £46  which  he  had  pm-chased  from  G.,  and  he 
had  insured  6.'s  life  for  the  amount  of  the  purchase-money, 
at  the  yearly  premium  of  £25,  leaving  £21  as  his  beneficial 
interest  in  the  annuity.  It  was  held  that  the  entire  annuity 
of  £46  per  annum  passed  by  the  bequest  (i/). 

^Vhere  accordingly  a  question  involving  the  legal  doctrine 
now  before  us  arises  upon  a  will,  we  must  inquire  whether 
there  is   a   devise   of    a   thing  certain;    if   there   be,  the 

(»)  Pa  Paltewtn,  J.,  IB  Q.  B.  241.  (jf)  See  WiKram,  Ex.  Ev.,  4th  cl., 

(o)  Land.  Or.  Juactum  K.  Co.   v.  145,  186;  Judgin.,  Morrdlv.  FWier, 

FtKuutn,  2  Scott,   !<.  R.  705,  748.  4   Exi-h.    604;  Mann  v.   Mann,   14 

8m  Rig.  T.   Wilaxk,   7  Q.   B.  317  ;  Johns.  (U.S.),  E.  1. 

Jodtv.  M'lntsre,  12  CI.  k  F.  161 ;  (ff)  Pitrduiie  v.    ShnUii,   14  Jur. 

Ormaod  T.  Chadaick.  Ifl  U.  k,  W.  403  ;  cf.  Be  Rowe,  [1888]  1  Ch.  153  : 

M7 ;   followed   by    Wightman,    J.,  67  I*  J.  Ch.  87. 

V  T.  Strttfidd,  82  L.  J.  M.  C.  238. 


T.  JF.A'^WfP*. 
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additioD  of  an  nntnie  circumstance  will  not  vitiate  the 

In  S^lrvjd  T.  Mildma^  (<),  the  testator  devised  to  his 
wife  part  of  his  stock  in  the  £4  per  cent.  Annuities  of 
the  Bank  of  England,  and  it  was  shown,  by  parol  evidence, 
th^l  al  the  time  he  made  his  will  he  had  no  stock  in  the 
£4  per  eent.  Annuities,  bnt  that  he  had  had  some,  which 
he  had    sold  oot,   and    the  proceeds   of    which  he  had 
inPGSled  in  Long  Annuities.    It  was  held  that  the  bequest 
was,  in  substance,  a  beqaest  of  stock,  nsing  the  words 
as  a  denomination,  not  as  the  identical  corpus  of  the  stock; 
and  as  none  coold  be  foond  to  answer  the  description  bat 
the  Long  Annuities,  it  was  decided  that  such  stock  should 
pass,  rather    than  the    will    be    altogether    inoperative. 
Again,  a  testatrix,  by  her  will,  bequeathed  several  legacies 
of   £S  per  cent.   Consols  standing    in  her  name  in  the 
lKM>ks  of  the  Bank  of  England ;  but,  at  the  date  of  her 
will,  as  well  as  of  her  death,  she  possessed  no  such  stock, 
nor  stock  of  any  kind  whatever.     It  was  held  that,  the 
ambiguity  in  this  case  being  latent,  evidence  was  admis- 
sible to  show  how  the  mistake  of  the  testatrix  arose,  and 
to  discover  her  intention  (f). 

But  where  a  testatrix  died  possessed  of  property  in 
Consols,  Beduced  Annuities,  and  Bank  Stock,  and  by  her 
will  bequeathed  ''the  whole  of  my  fortune  now  standing 
in  the  Funds  to  E.  S."  it  was  held  that  the  Bank  Stock  did 
not  pass  (»). 

On  the  same  principle,  in  the  case  of  a  lease  of  part  of 
a  park,  described  as  being  in  the  occupation  of  S.,  and  as 

(r)  Plowd.  191 ;  cited  and  adopted  [1896]  2  Ch.  364. 

in  Xightingall  v.    Smith,    1    Elxch.  {t)  Lindgren  t.  Lindgnhy  9  Bear. 

SS6 ;   and,   per  Parke,    B.,   Minrell  358  ;  citing  Sdwood  v.  MUdway,  8 

V.    FiJiher,    4     Exch.     599.       And,  Ves.  806 ;  4  R.  R.  1 ;  ift/ferr.  JVu^jn* 

as    illostrating    the    passage    above  8   Bing.  244;   34   R.   R.   70S;  tnd 

cited,  cf.  Doe  v,  Hubbard,  15  Q.  B.  Doc  v.  ffiscocks,  5  M.  &  W.  363. 

227,  with  Doe  v.  Carpenter,  16  Id.  («)  SUngsbi/  v.  Ghrainger,  7  H.  L 

181.  Cas.  273. 

(s)  8  Ves.  306  ;  cf.    Be   IVeeding, 
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lying  within  specified  abuttals,  with  all  houses  belonging 
thereto,  and  "  which  are  now  in  the  occupation  of  S." :  it 
was  held  that  a  house,  situate  within  the  abuttals,  but  not 
in  the  occupation  of  S.,  would  pass  (x).  So,  where  an 
estate  is  devised,  called  A.,  and  described  as  in  the  occupa- 
tion of  B.,  and  it  is  found  that,  though  there  is  an  estate 
called  A.,  yet  the  whole  is  not  in  B.'s  occupation  {y) ;  or.  Rule  appii- 
where  an  estate  is  devised  to  a  person  whose  surname 
or  Christian  name  is  mistaken,  or  whose  description  is 
imperfect  or  inaccurate :  in  these  cases  parol  evidence  is 
admissible  to  show  what  estate  was  intended  to  pass,  or 
who  was  the  devisee  intended  to  take,  provided  there  is 
sufficient  indication  of  intention  appearing  on  the  face  of 
the  will  to  justify  the  application  of  the  evidence  (^).  Thus, 
a  devise  of  all  the  testator's  freehold  houses  in  Aldersgate 
Street,  where,  in  fact,  he  had  no  freehold,  but  had  lease- 
hold houses,  was  held  to  pass  the  latter,  the  word  ''  free- 
hold'* being  rejected  (a);  the  rule  being,  that,  where  any 
property  described  in  a  will  is  sufl&ciently  ascertained  by 
the  description,  it  passes  under  the  devise,  although  all 
the  particulars  stated  in  the  will  with  reference  to  it  may 
not  be  true  (b).  In  other  words,  nil  facit  error  nominis 
cum  de  corpoi'e  vel  persona  constat  (c).  **  It  is  fit,  and  there- 
fore required,"  observed  Mr.  Preston  (d),  "  that  things 
should  be  described  by  their  proper  names ;  but,  though 
this  be  the  general  rule,  it  admits  of  many  exceptions,  for 

(z)  Doe  Y.  OcUlowayy  5  B.  &  Ad.  Doe  v.  Cranstoufi,  7  M.  &  W.  1.  See 
43  ;  39  R.  R.  381 ;  Beaumont  v.  Field,  Parker  v.  Marchant,  6  Scott,  N.  R. 
1  B.  &  Aid.  247;  19  R.  R,  808;  AS5  ;  Goodman  v.  JSdtcards,  2  Uy,&K. 
8  Preston  Abstr.  Tit.  206  ;  Doe  v.  759  ;  89  R.  R.  348  ;  Hobson  v.  Black- 
Parry,  13  M.  k  W.  856.  bum,  1  My.  &  K.  571 :  36  R.  R.  381. 

(y)  GoodtiOe  v.  Southern,  1  M.  &  (6)  Pej-  Parke,   B.,    Doe  v.  Cran- 

S.  299;  14  R.  R.  435.  stoun,   7   M.   &  W.  10;  Neictm  v. 

(«)  Jodgm.,  Miller  t.   Travers,   8  Lucas,  1  My.  &  Cr.  391. 
Bing.  248  ;  84  R.  R.  703  ;  Doe  v.  His-  (c)  See  Janes  v.  IVhUbrcad,  11  C. 

c«)ci»,5M.AW.  868;i2w/i/<wiv.  CW>6,  B.   406;   and  Stanley  v.  Stanley,  2 

5  Uy.  k  Cr.  145 ;  dee  Re  Boddington,  25  J.  k  H.  491. 
Ch.D.685;A?fFaZ/<»-.68L.J.Ch.626.  (rf)  3    Prest.    Abst.   Tit.    206  ;  6 

(a)  Day  v.  Trig,  1  P.  Wms.  286  ;  Rep.  66. 
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things  may  pass  under  any  denomination  by  which  tiiey 
have  been  asaally  distinguished." 
BiundtU  y.  In  a  case  (e),  where  property  was  devised  to  the  second 

son  of  Edward  W.,  of  L.,  this  devise  was  held,  upon  the 
context  of  the  will,  and  upon  extrinsic  evidence  as  to  the 
state  of  the  W.  family,  and  the  degree  of  the  testator's 
acquaintance  with  the  dififejent  members  of  it,  to  mean  a 
devise  to  the  second  son  of  Joseph  W.,  of  L.,  although  it 
appeared  that  there  was  in  fact  a  person  named  Eivcad 
Joseph  W.,  the  eldest  son  of  Joseph  W.,  who  resided  at  L., 
and  who  usually  went  by  the  name  of  Edward  only ;  and 
it  was  remarked  that,  according  to  the  general  rule  of  law 
and  of  construction,  if  there  had  been  two  persons,  each 
fully  and  accurately  answering  the  whole  description,  evidence 
might  be  received,  or  arguments  from  the  language  of  the 
will,  and  from  circumstances,  be  adduced,  to  show  to  which 
of  those  persons  the  will  applied ;  but  that  where  one 
person,  and  only  one,  fully  and  accurately  answers  the 
whole  description,  the  Court  is  bound  to  apply  the  will 
to  that  person.  It  was,  however,  further  observed  that  an 
exception  would  occur  in  applying  the  above  rule,  where 
it  would  lead  to  a  construction  of  a  devise  manifestly 
contrary  to  what  was  the  intention  of  the  testator,  as 
expressed  by  his  will,  and  that  the  rule  must  be  rejected 
as  inapplicable  to  a  case  in  which  it  would  defeat  instead  of 
promoting  the  object  for  which  all  rules  of  construction 
have  been  framed  (/). 

In  accordance  with  the  spirit  of  the  maxim  under  con- 
sideration, where  a  judge's  order  for  the  admission  of 
documents  in  evidence  referred  to  a  ''  document  mentioned 
in  a  notice  served  by  defendant's  attorney,  dated  the  4th 
March,  1845,"  and  the  notice  produced  at  the  trial  was  dated 
the  Ist  March,  but  the  plaintiff's  attorney  stated  that  it  was 
the  only  notice  served  in  the  cause,  the  judge  at  the  trial 

{e)  Bluivdell  v.,  Gladslmie,  1  Phil.      Blundcll,  1  H.  L.  Cas.  778. 
279  ;  S.    C,   nom.   LcL    Camoys  v.  (/)  1  Phil.  R.  285,  28fi. 
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allowed  the  document  to  be  read ;  and  the  Court  held  that 
it  wae  admiasible,  on  the  ground  that,  as  only  one  notice 
had  been  served,  the  misdeBcriptton  was  merely  falsa 
demojutratio  qua  noti  noeet  {g). 

But,  although  an  averment  to  take  away  Burplaeage  is  Keatriction 
good,  yet  it  is  not  so  to  increase  that  which  is  defective  in 
the  will  of  the  testator  (A)  ;  and,  it  has  been  observed  (i), 
that  there  "  is  a  diversity  where  a  certainty  is  added  to  a 
thing  which  is  nncertain,  and  where  to  a  thing  certain." 
In  a  leading  case  on  this  subject  (k),  testator  devised  all  his  MHUr  v. 
freehold  and  real  estates  in  the  county  of  L.  and  city  of 
L.  It  appeared  that  he  had  do  estates  in  the  county  of  L., 
a  small  estate  in  the  city  of  L.,  inadequate  to  meet  the 
charges  in  the  will,  and  estates  in  the  county  of  C,  not 
mentioned  in  the  will.  It  was  held  that  parol  evidence 
was  inadmissible  to  show  the  testator's  intention  that  bis 
teal  estates  in  the  county  of  C.  should  pass  by  his  will. 
For  it  was  observed  that  this  would  be  not  merely  calling 
in  the  aid  of  extrinsic  evidence  to  apply  the  intention  of 
the  testator,  as  it  was  to  be  collected  from  the  will  itself, 
to  the  existing  state  of  his  property :  it  would  be  calling  in 
aid  eitrinsic  evidence  to  introduce  into  the  will  an  intention 
not  apparent  upon  the  face  of  it.  It  would  be  not  simply 
removing  a  difficulty  arising  from  a  defective  or  mistaken 
description,  it  would  be  making  the  will  speak  upon  a 
Gubject  on  which  it  was  altogether  silent,  and  would  be  the 
same  thing  in  effect  as  the  filling  up  a  blank  which  the 
testator  might  have  left  in  his  will :  it  would  amount,  is 
short,  by  the  admission  of  parol  evidence,  to  the  making  of 

I;)  BiUtaton  V.  Cooper,   U    M.  t  663. 

W.  399.  (t)  Miller  v.  Tmi-ers,  8  Bing.  244  ; 

(4)  Pn-AiiJer8on,C.J.,Go<lb.  131,  3i  R.  B.  703.     See  the  oWrvatiaiis 

tecogniseil    8    Binx-   253;   }ier  lA.  uii  this  deeiaion  by  Sir  J,  WiRratii,  iii 

mdoD,  6  Yea.  jun.  397.  tlie  truittbe  ulready  referred  to,  iiiiil, 

WSec,    per     U.     Ellenbirough,  per  lA.  UtoMgham,  lfoili/»  v.  AfMt'/ii. 

I^x  V.  OrcalAat,  8  East,  103r  Holi.  5  H,  I..  Cat  168. 
R-,  172;  Dot  V.  AahUy,  10   Q.    li. 
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a  new  devise  for  the  testator,  which  he  was  suppose  to 
have  omitted  (Z). 

If,  then,  with  all  the  light  which  can  be  thrown  upon 
the  instrnment  by  evidence  as  to  the  meaning  of  the 
description,   there    appears    to    be   no    person   or  thing 
answering  in  any  respect  thereto,  it  seems,  that,  to  admit 
evidence  of  a  different  description  being  intended  to  be 
nsed  by  the  writer,  would  be  to  admit  evidence  for  the 
substitution  of  one  person  or  thing  for  another,  in  violation 
of  the  rule,  that  an  averment  is  not  good  to  increase  that 
which  is  defective  in  a  written  instrument  (/n).     Accordingly 
where  a  testator  by  his  will  appointed  Francis  Courtenay 
Thorpe,  gentleman,  as  one  of  his  executors,  and  there  was 
li\4ng  a  youth  of  twelve  years  of  age  who  alone  answered 
the  description,  evidence  to  show  that  the  testator  referred 
to  the  father  of  the  youth  was  not  admitted  (n). 
Fnr^fitia  Included  in  the  maxim  as  to  falsa  deinonstraiio,  is  the 

7r?v'rla  ^*  *     ^^^^  1^^  dowu  by  Lord  Bacon  in  these  words :  prfeientia 
Ho.hiHis.  corpi)ris  tollit  error  em  iiominis,  et  reHtas  nominis  toUit  enorm 

demoHstrationis  (o) ;  which  he  thus  illustrated  :  "  If  I  give  a 
horse  to  J.  D.,  when  present,  and  say  to  him,  '  J.  S.  take 
this,'  it  is  a  good  gift,  notwithstanding  I  call  him  by  a 
wrong  name.  So,  if  I  say  to  a  man,  *  Here,  I  give  yon  my 
ring  with  the  ruby,'  and  deliver  it,  and  the  ring  is  set  with 

^i)  8  Bing.  249,  250.  Cas.  155  ;  S.  C,  3  De  G.  M.  &  G.  140. 

v»i)  2  Pha.  Evid.,  10th  ed.  345.  In  Draix  v.  Dral^  8  H.  L.  Cas. 

(»)  R  T.  Peel,  L.  R.  2  P.  &  D.  46.  179,  Ld.  Campbell  observed,  "There 

(o)  Bac.  Max.,  reg.  24  ;  6  Rep.  U  a  maxim  that  the  name  sh«ll 
66  ;  1  Ld.  Raym.  303  ;  6  T.  R.  675 ;  prevail  against  an  error  of  demon- 
0<K  V.  ffMlhwaile,  3  B.  &  Aid.  640  ;  stration  ;  but  then  yon  most  firet show 
22  R.  R.  50S;))er  Gibbs,  C.J.,  S.  C,  8  that  there  is  an  error  of  demon- 
Taunt.  818 ;  JVicoU  v.  Chambers,  11  sti-ation,  and  until  you  hare  shown 
C.  H,996,9indffopkinsY,EtteheockAi  that,  the  rule  veriUu  nominis  te^i 
C.  B.  N.  S.  65,  73,  where  there  was  a  errorem  demon straiionis  does  no 
misdescription  of  property  in  a  con-  Apply.  I  think  that  there  is  no  pre- 
tract  of  sale.  As  to  the  maxim  supret,  sumption  in  favonr  of  the  name  inort 
see  the  remarks  of  Ld.  Brougham  in  than  of  the  demonstration." 
Ld,  Cavwyt  v.  Blundell,  1  H.  L.  Cas.  The  maxim  was  applied  by  ByH 
792,  793  ;  Mostyn  v.  Mostyn,  5  H.  L.  J.,  JFay  v.  ffeam,  18  C.  R  N.S.  807. 
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a  diamond,  and  not  a  rnby,  yet  this  is  a  good  gift  In  like 
msnner,  if  I  grant  my  close,  ca}led  '  Dale,'  in  the  parish  of 
Hurst,  in  the  county  of  Southampton,  and  the  parish  extends 
also  into  the  comity  of  Berks,  and  the  whole  close  of  Dale 
lies,  in  fact,  in  the  last-mentioned  county,  yet  this  false 
addition  will  not  invalidate  the  grant  {p).  Moreover,  where 
things  are  particularly  described,  as,  '  My  box  of  ivory  lying 
in  my  study,  sealed  up  with  my  seal  of  arms,'  '  My  suit  of 
arras,  with  the  story  of  the  Nativity  and  Passion ; '  inas- 
mncb  as  of  such  things  there  can  only  be  a  detailed  and 
circimiBtantial  description,  so  the  precise  truth  of  ali  the 
lecited  circumstances  is  not  required  ;  but,  in  these  cases, 
the  rule  is,  ex  mvltitiidine  signorum  coUigitur  identitaa  vera; 
therefore,  though  my  box  were  not  sealed,  and  though  the 
arras  had  the  story  of  the  Nativity,  and  not  of  the  Passion 
embroidered  upon  it,  yet,  if  I  had  no  other  box  and  no 
other  suit,  the  gifts  would  be  valid,  for  there  is  certainty 
anfficient,  and  the  law  does  not  expect  a  precise  description 
of  such  things  as  have  no  certain  denomination.  Where, 
however,  the  description  applies  accurately  to  some  portion 
only  of  the  sabject-matter  of  the  grant,  but  is  false  as  to 
the  residue,  the  former  part  only  will  pass ;  as,  if  I  grant 
all  my  land  in  D.,  held  by  J.  S.,  which  I  purchased  of 
i.  N.,  specified  in  a  demise  to  J.  D.,  and  I  have  land  in  D., 
to  a  part  of  which  the  above  description  applies,  and  have 
also  other  lands  in  D.,  to  which  it  is  in  some  respects 
ioappUcable,  this  grant  will  not  pass  all  my  land  in  D.,  but 
the  former  portion  only"  {q).  So,  if  a  man  grant  all  his 
estate  in  his  own  occupation  in  the  town  of  W.,  no  estate 
can  pass  except  what  is  in  his  own  occupation  and  is  also 
aitnate  in  that  town  (r). 
hi  an  important  case  («)  connected  with  criminal  pro- 

Ip)  See  ^mUe  r.  Ntlnw,   1  H,  &  Toml.     Law    Diet    "  Oifi;"'   Noy, 

'3.ta\p<r^y\ei,i.,Bamiy.0rten,  Mft».,  9th  ed.,  p.  50. 

9  C.  B.  N.  S.  477.  (r)  7  Johni.  (U.S.),  E,  224. 

(()  B«.  Worki,  ToL  4,  pp.  73,  76,  (s)  Beg.  v.  Mtllor,  27  U  J.,  M.  C. 

'?,78;  Bw.Abr.,  "Qranta"  (H.  1)  j  121. 
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Rules  as  to 
construction 
of  grants. 


cedare,  the  maxim  prasentia  corporis  toUit  errorem  nomim 
was  jadicially  applied,  the  facts  being  these :  Preparatory 
to  a  trial  for  marder,  the  name  of  A.,  a  juror  on  the  panel, 
was  called,  and  B.,  another  juror,  on  the  same  panel, 
appeared,  and  by  mistake  answered  to  the  name  of  A., 
and  was  sworn  as  a  juror.  A  conviction  ensned,  which  a 
majority  of  the  Court  for  Grown  Cases  Beserved  held  ought 
not  to  be  set  aside,  one  of  the  learned  Judges  thus  founding 
his  opinion  upon  the  maxim  cited : — "  This  mistake  is  not 
a  mistake  of  the  man,  but  only  of  his  name.  The  very 
man  who,  having  been  duly  summoned,  and  being  dnly 
qualified,  looked  upon  the  prisoner,  and  was  corporeally 
presented  and  shown  to  the  prisoner  for  challenge,  was 
sworn  and  acted  as  a  jurjrman.  At  bottom  the  objection 
is  but  this,  that  the  officer  of  the  Court,  the  juryman  being 
present,  called  and  addressed  him  by  a  wrong  name.  Now, 
it  is  an  old  and  rational  maxim  of  law,  that  where  the  party 
to  a  transaction,  or  the  subject  of  a  transaction,  are  either 
of  them  actually  and  corporeally  present,  the  calling  of 
either  by  a  wrong  name  is  immaterial.  Prasentia  corporis 
tollit  eiTorem  nojninis.  Lord  Bacon,  in  his  maxims  (t),  fully 
explains  and  copiously  illustrates  this  rule  of  law  and  good 
sense,  and  shows  how  it  applies,  not  only  to  persons,  bat  to 
things.  In  this  case,  as  soon  as  the  prisoner  omitted  the 
challenge,  and  thereby  in  effect  said,  '  I  do  not  object  to  the 
juryman  there  standing/  there  arose  a  compact  between  the 
Crown  and  the  prisoner  that  the  individual  juryman  there 
standing  corporeally  present  should  try  the  case.  It  matters 
not,  therefore,  thai  some  of  the  accidents  of  that  individual, 
such  as  his  name,  his  address,  his  occupation,  should  have 
been  mistaken.     Constat  de  coiyore.*' 

The  rules,  it  has  been  remarked  (w),  which  govern  the 
construction  of  grants  have  been  settled  with  the  greatest 
wisdom  and  accuracy.     Such  effect  is  to  be  given  to  the 

(0  Uhisvpra.  (U.S.)  R.   223,  224;   recognised  18 

(ft)  Jackson    V.    Clark,    7  Jolina.       Id.  84. 


INTEBPRETATION    OF   DEEDS   AND   WRITTEN    INaTBUlIBNT3. 

instrument  as  will  effectuate  the  intention  of  the  parties,  if 
the  words  which  they  employ  will  admit  of  it,  vt  ren  marjis 
raUat  qiiain  }ieieat.  Again,  if  there  are  certftin  particulars 
once  sufficiently  ascertained  which  designate  the  thing  in- 
tended to  be  granted,  the  addition  of  a  circumstance,  false 
or  mistaken,  will  not  frustrate  the  grant  {x).  But  when  the 
description  of  the  estate  intended  to  he  conveyed  includes 
serer&l  particulars,  all  of  which  are  necessary  to  ascertain 
tlie  estate  to  be  conveyed,  no  estate  wilt  pass  except  such  as 
will  agree  with  the  description  in  every  particular  (//). 

In  Doe  V.  Jioiise  {z).  Lord  Bacon's  maxim  above  cited  was 
felicitously  applied.  There  the  testator— having  a  wife 
Mary,  who  survived  him — went  through  the  ceremony  of 
marriage  with  a  woman  named  Carotlne,  who  continued  to 
reside  with  him  as  his  wife  to  the  time  of  his  death.  Shortly 
before  his  death  he  devised  property  to  "  mii  dear  wife  Caro- 
line."  It  was  held  that  Caroline  took  under  this  devise. 
"The  testator,"  observed  Maide,  J.,  "devises  the  premises 
in  question  to  his  dear  wife  Caroline.  That  is  a  devise  to  a 
person  by  name,  and  one  which  appears  to  be  that  of  the 
lessor  of  the  plaintiff.  There  is  no  competition  with  any 
oue  else  of  the  same  name,  to  whom  it  can  be  suggested 
that  the  will  intended  to  refer.  The  only  question  is, 
whether  the  lessor  of  the  plaintiff,  not  being  the  lawful 
wife  of  the  testator,  properly  fills  the  description  of  his 
'  dear  wife  Caroline.'  Formerly  the  name  was  held  to  be 
the  important  thing.  This  is  shown  by  the  25th  maxim 
of  Lord  Bacon,  to  which  I  have  before  averted : — '  Veritas 
Nomiiiu  tMit  errorem  flemoastrationig.  So,  if  I  grant  land 
rpiKopo  unite  himiUnensi  qui  me  erKdh-it  in  piieiitiA  :  this  is 
a  good  grant,  although  he  never  instructed  me.'  That  rule 
has  no  doubt  been  relaxed  in  modern  times,  and  has  given 

(x)  BiayHe  v.  Oold,  Cro.  Car.  447,  must  be  uotlced  betwMU  n  mere  fnlw 

473,  when  the  rule  «ras  applied  to  ■  deacriptiun  nud  a  deBcriplion  amouiit- 

deme.  iog  to  a  cooditiou  wliicli  miut  lie  fut- 

(y)  3  Atk.  9 ;  Djer,  SO.  filled ;  Bee  Et  BoddiHgUm,  25  Cb.  D. 

(i)  5  C.  B.  423.     The  dUtinction  gss. 

UM.  81 
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place  to  another,  that  the  construction  of  the  devise  is  to  be 
governed  by  the  evident  intention  of  the  testator.    There 
are  cases  in  which  the  Courts  have  gone  some  length  in 
opposition  to  the  actual  words  of  the  will ;  but  always  with 
a  view  to  favouring  the  apparent  or  presumed  intention  of 
the  testator.     Here,  however,  the  struggle  against  the  old 
rule  is  not  that  the  intention  of  the  testator  mav  be  best 
effectuated  by  a  departure  from  it,  but  to  get  rid  of  a  devise 
to  the  person  who  was  really  intended  to  take.    Here  ifi  a 
person  fitly  named,  and  there  can  be  no  reasonable  doubt 
that  she  was  the  person  intended.     It  being  conceded  that  it 
was  the  testator *s  intention  that  Caroline  should  have  the 
property,  and  he  having  mentioned  her  by  an  apt  descrip- 
tion, I  see  no  ground  for  holding  that  because  the  words 
*  my  dear  wife '  are  not  strictly  applicable  to  her,  the  in- 
tention of  the  testator  should  fail  and  the  property  go  to 
some  one  to  whom  he  did  not  mean  to  give  it.    Caroline 
was  de  facto  the  testator^s  wife ;  and  she  lived  with  him  as 
such  down  to  the  time  of  his  death.     It  is  possible  that  the 
Jirst  marriage  may  not  have  been  a  valid  one.     At  all  events, 
if  Man/  was  his  lawful  wife,  all  that  can  be  said  is  that  the 
testator  had  been  guilty  of  bigamy.     It  is  not  the  case  of  a 
description  that  is  altogether  inapplicable  to  the  party,  but 
of  a  description  that  is  in  a  popular  sense  applicable.    The 
competition  is  between  one  whom  the  testator  clearly  did 
mean,  and  another  whom  it  is  equally  clear  that  he  did  not 
mean.    Interpreting  the  language  he  has  used  in  its  proper 
and  legitimate  manner,  and  regard  being  had  to  the  circum- 
stances existing  at  the  time  of  the  execution  of  the  will, 
there  can  be  no  doubt  that  the  intention  of  the  testator  is 
best  effectuated  by  holding  that  the  lessor  of  the  plaintiff  is 
the  person  designated,  and  that  apt  words  have  been  used 
to  convey  the  property  in  question  to  her.'' 
^^Kftl  Lastly,  the  maxim,  mm  accipi  dchent  verba  in  demonttror 

intendment.         .  /•  » 

Uonem   falsatn   qiiiE   competent   in    limitation  cm    veram  (fl), 

(a)  Bac  Max.,  vQff.  13. 
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«mbodie9  a  rule  which  sets  an  important  limit  to  the 
application  of  the  maxim,  falsa  demonetratio  non  nocet  ,•  and 
this  rule  means  that  if  it  stand  doubtful  upon  the  words, 
whether  they  import  a  falee  reference  or  demonstration,  or 
whether  they  be  words  of  restraint  that  limit  the  generality 
of  the  former  words,  the  law  will  never  intend  error  or 
falsehood.  If  therefore  there  is  some  land  wherein  all  the 
demonstrations  are  true,  and  some  wherein  part  are  true 
and  part  false,  they  shall  be  intended  words  of  true  limita- 
tion, to  pass  only  those  lands  wherein  all  those  circumstances 
are  true  (fc).  The  doctrine  relating  to  the  rejection  ol  falsa 
demoiislmtio  never  can  be  properly  applied  where  there  is  a 
property  which  every  part  of  the  description  fits  and  on 
which  every  word  thereof  has  full  effect  (c).  Where  terms 
can  be  applied  so  as  to  operate  on  a  subject-matter  and 
limit  the  other  terms  employed  in  its  description — or,  in 
other  words,  where  there  is  a  subject-matter  to  which  they 
all  apply — it  is  not  possible  to  reject  any  of  those  terms  as 
&/a{sa  tlemonstratio  (if).  If  all  the  terms  of  the  description 
fit  some  particular  property,  you  cannot  enlarge  them  by 
extrinsic  evidence  so  as  to  include  anything  which  any  part 
of  those  terms  does  not  accurately  &t  (c).  If  a  man  pass 
lands,  describing  them  by  particular  references,  all  of  which 
references  are  true,  the  Court  cannot  reject  any  one  of 
them(/). 

Before  concluding  these  remarks,  it  may  be  well  to  state  Rules  m  t< 
shortly  the  rules  respecting  ambiguity  and^i«a  demonstratio,  ""'"*  "*'"' 
in  connection  with  the  exposition  of  wills,  which  seem  to  be 
applicable  to  four  classes  of  cases : — 

1.  Where  the  description  of  the  thing  devised,  or  of  the 

(&)  Bac.  lUi.,  reR.  13,  adfincm.;  C.  B.  N.  S.  698,  76-2 ;  BeealBofieS'™; 

JW  P«ke,  J,,  D-x  V.  BoaxT,  3  B.  &  [1894]  1  Ch.  310  :  flS  L.  J.  Ct.  276. 

U.  «9,  idO:  37  R.   R.  466;  Ax  (rf)  JuJgin.,   Smith   v.   llidgKay, 

•-  OttBtfca,  3  T«nnt,  117  :  12  B.  R.  L.  R.  1  Ex.  332,  333. 

«1» ;  Jnagm.,   Merrell  v.  Fiaher,   i  («)  Ptr  Ld.  Selborue,  Hardvrick  t. 

Eicb.  604  ;  per  Willes,  J.,  Joah  v.  Hardfckk.  L  R.  16  Eq.  175. 

-fi^,  5  C.  B.  N.  S.  463.  {/)   Ptr   Le    BUuc,   J.,    Dm   v. 

10  Jmlgin.,  Ifeiitr  r.  Stanley,  16  ij/errf,  *  M.  i  S.  557: 18  R.  E.  637. 
91—2 
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devisee,  is  clear  apon  the  face  of  the  will,  bat,  apon  the 
death  of  the  testator,  it  is  found  that  there  is  more  than 
one  estate  or  subject-matter  of  devise,  or  more  than  one 
person  whose  description  follows  out  and  fills  the  words 
used  in  the  will :  in  this  case  parol  evidence  is  admissible 
to  show  what  thing  was  intended  to  pass,  or  who  was 
intended  to  take  (g). 

2.  Where  the  description  contained  in  the  will  of  the 
thing  intended  to  be  devised,  or  of  the  person  who  is  intended 
to  take,  is  true  in  part,  but  not  true  in  every  particular :  in 
this  class  of  cases  parol  evidence  is  admissible  to  show  what 
estate  was  intended  to  pass,  and  who  was  the  devisee 
intended  to  take,  provided  there  is  a  sufficient  indication  of 
intention  appearing  on  the  face  of  the  will  to  justify  the 
application  of  the  evidence  (g). 

8.  A  third  class  of  cases  may  arise,  in  which  a  jadge,  if 
he  knew  alimide  for  whom  or  for  what  an  imperfect  descrip- 
tion was  intended,  would  discover  a  sufficient  certainty  to 
act  upon ;  although,  if  ignorant  of  the  intention,  he  would 
be  far  from  finding  judicial  certainty  in  the  words  of  the 
devise ;  and  here  it  would  seem  that  evidence  of  intention 
would  not  be  admissible,  the  description  being,  as  it  standi, 
so  imperfect  as  to  be  useless,  unless  aided  thereby  (A). 

4.  It  may  be  laid  down  as  a  true  proposition,  which  is 
indeed  included  within  that  secondly  above  given,  that,  if  < 
the  description  of  the  person  or  thing  be  wholly  inapplicable 
to  the  subject  intended  or  said  to  be  intended  by  it,  evidence 
is  inadmissible  to  prove  whom  or  what  the  testator  really 
intended  to  describe  {%). 

Lastly,  we  may  observe  that  the  maxim,/a/«a  demomtraAo 
non  nocet,  which  we  have  been  considering,  obtained  in  the 
Roman  law  {k)  ;  for  we  find  it  laid  down  in  the  Institutes, 
that  an  error  in  the  proper  name  or  in  the  surname  of  the 

{g)  8  Bing.  248.  (,•)  ij.  ^^^ 

^h)Hee  Wigram,  Extriu.  Ev.,  4th  (k)  See  PhUlin,.,  Roman  L,  35. 
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legatee  should  not  make  the  legacy  void,  provided  it  could 
be  nnderstood  from,  the  will  what  person  was  intended  to 
be  benefited  thereby.  Si  qiiidein  in  nomine,  cognomine, 
pranomine  Ugatarii  testator  erraverit,  einn  de  peraonil  constat, 
niliiloiiiiniig  valet  h'natiiiit  (/).  8o,  it  was  a  rule  akin  to  the 
preceding,  th&t  fabiil  dfinonstratione  Utiatnm  non  peviiiii  (m), 
as  if  the  tCBtator  bequeathed  his  bondman,  Stichus,  whom 
he  boDght  of  Titiue,  whereas  Stichus  had  been  given  to  him 
OF  purchased  by  him  of  some  other  person ;  in  such  a  case 
the  misdescription  would  not  avoid  the  bequest  (u). 

It  is  evident  that  the  maxims  above  cited,  and  others  to 
a  similar  purport  which  occur  both  in  the  civil  law  and  in 
our  own  reports,  are,  in  fact,  deducible  from  those  very 
general  principles  with  the  consideration  of  which  we  com- 
menced this  chapter — Benigne  faciendie  Kuntinti'rpretationes, 
(t  leiija inti-niioni  von  r contra  dcheiit  hiHcrrire (o) . 


Veriu  oeneralia  besibinountur  ad  Habilitateu  Eei  vbl 
Persona.     {Jiac.  Max.  reg.  10.)  —  General  words  may 
be  aptly  restrained  according  to  the  matter  or  person  to 
uhich  they  relate  {p). 
"It  is  a  rule,"  observed  Lord  Bacon  (9),  "  that  the  king's  Rule  as  laid 

grant  shall  not  be  taken  or  construed  to  a  special  intent.  in^^J^'^ 

{I)  I.  2,   20,  29  ;  coiiiiKire  D.  30,  siniiUr  reiimrk  in  equally  applicable   ^J^'^ 

1,  4;  alao,  2  DoTDSt   Bk.  2,  tit.  ],  to  tlie  other  maxima  coiiimeiiteJ  on 

>.  S,  $  10,  19  ;  a.  8,  §  11.  in  this  chapter. 

(Bi)  I.  2,  20,  30.     See  fyhUficlds.  {p)  Per  Willes,  J.,  ifoore  v.  Jlaa- 

ClimaU,  1  Mer.  40-2:  15  R.  R.  H3.  /iiu.  fl  C.  B.  N.  S,  320  ;  ciUiig  J'njiicr 

l»)    I.    2,    20,    30;    WooJ,    lust.,  v,    H<»iu:r^am,    i  M.  4  S.  423 :  19 

W  ed.  165,  H,  R.  516  ;  aod  in  CItorllmi  v,  Lingt, 

[<i]  It  mayprobably  be  unneceeairy  L.  It,  4  C.  P,  887. 

to  remind  the  render  that  the  cases  Geueral  words  may  be  controlled 

dwided  with  refereace  to  the  rule  of  by  the  recital  in  an  inatrumeiit.     Set 

MBilniction  rouaidered  iu   tlie  pre-  Bank    of  BHlish    N.    America    v. 

«ding  pagea  are  exceedingly  niinio-  Cuvitlitr,  14  Moo.  P.  C.  C,  187,  aiid 

'"US.  and  that  auch  only  have  been  caaes  there  cited, 

noticed  as  seemed  iieculiarly  adapted  {q)   Unc.  i\nx.,  reg.  10  ;  6  Rep.  62. 
to  Ihe  purposes  of  illustratioti.     A 
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It  is  not  80  with  the  grants  of  a  common  i)erson,  for  they 
shall  be  extended  as  well  to  a  foreign  intent  as  to  a  common 
intent,  bat  yet  with  this  exception,  that  they  shall  never  be 
taken  to  an  impertinent  or  repugnant  intent ;  for  all  words, 
whether  they  be  in  deeds  or  statutes,  or  otherwise,  if  they  be 
general,  and  not  express  and  precise,  shall  be  restrained  unto 
the  fitness  of  the  matter  and  the  person  "  (/*). 

Thus,  if  I  grant  common  "in  all  my  lands"  in  D.,  if  I 
have  in  D.  both  open  grounds  and  several,  it  shall  not  be 
stretched  to  common  in  my  several  grounds,  much  less  in 
my  garden  or  orchard.  So,  if  I  grant  to  J.  S.  an  annuity  of 
f  10  a  year,  **  jfro  concUio  impengo  et  impendendo  "  (for  past 
and  future  council),  if  J.  S.  be  a  physician,  this  shall  be 
understood  of  his  advice  in  physic,  and,  if  he  be  a  lawyer, 
of  his  council  in  legal  matters  {s).  And  in  accordance  with 
the  same  principle  a  right  of  common  of  turbary  claimed  by 
prescription  and  user  has  been  held  to  be  restrained  to  those 
parts  of  the  locus  in  quo  in  which  it  could  be  used  (0- 
Additional  In  accordance,  likewise,  with  the  above  maxim,  the  subject- 

matter  of  an  agreement  is  to  be  considered  in  constraing 
its  terms,  and  they  are  to  be  understood  in  the  sense  most 
agi*eeable  to  the  natm^e  of  the  agi*eement  (»).  If  a  deed 
relates  only  to  a  particular  subject,  general  words  in  it  shall 
be  confined  to  that  subject,  otherwise  they  must  be  taken  in 
their  general  sense  (j).  The  words  of  the  condition  of  a 
bond  ''  cannot  be  taken  at  large,  but  must  be  tied  up  to  the 
particular  matters  of  the  recitar*  0/),  unless,  indeed,  the 

(r)    The  maxim  was  accordiugly  nised  in  courts  of  equity,  be  limited 

ajiplied  to  restrain  the  words  of  a  to  matters  contcmplate<l  by  the  par* 

general  covenant  by  a  railway  com-  ties  at  the  time  of  its  execution; 

pauy  to  **  work   efficiently "   a  line  Lyall  v.  Edtcards,  6  H.  &  N.  337. 

demised  to  them — the  covenant  being  («)  Bac.  Works,  vol.  4,  p.  46,    8tt 

construed  "with  a  reference  to  the  Com.  Dig.,  **CondUion^  (K.  4). 

subject-matter  and  the  character  of  (0  Peardon  v.  UnderhiU,  16  Q.  B. 

the  defendants.'*     West  L.  R  Co.  v.  120. 

L.  dX.  W.  n.  Co.,  11  C.  B.  254,  Z5^.  (w)  1  T.  R.  703. 

Thongh  a  i-elease  be  general  in  its  (^)  Thorpe  v.  Thorpe,  1  Ld.  Kaym- 

tenus,  its  operation  \nll,  at  law,  in  235  ;  S.  C,  Id.  662. 

conformity  with  the  doctrine  recog-  (y)  Par  K\'re,  J.,  Gilb.,  Cas.  240. 


iUostratious. 
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cuiidition  itself  is  manifestly  designed  to  be  extended  beyond 

the  recital  {z) ;  and,  further,  it  is  a  rule,  that  what  is  generally  Pnntiiiles  of 

spoken  shall  be  generally  understood,  generalia  verba  stiitt 

yeiia-atiter  inteUigemia  (n),   unless  it  be  qualified  by  Bonie 

specinl  subsequent  words,  as   it  may  be  (h) ;   ex.  gr.,  the 

oi)eraUve  words  of  a  bill  of  sale  may  be  restricted  by 

what  follows  (c). 

In  construing  the  words  of  any  instrument,  then,  it  is  Kule-,  u(>oii 
proiier  to  consider,  1st,  what  is  their  meaning  in  the  largest 
sense  which,  according  to  the  common  use  of  language, 
belongs  to  them  [il) ;  and,  If  it  should  appear  that  that  sense 
is  larger  than  the  sense  in  which  they  must  be  understood 
in  the  instrument  in  question,  then,  2ndly,  what  is  the 
object  for  which  they  are  used.  They  ought  not  to  be 
extended  beyond  their  ordinary  sense  in  order  to  comprehend 
a  case  within  their  object,  for  that  would  be  to  give  effect  to 
an  intention  not  espressed ;  nor  can  they  be  so  restricted  as 
to  exclude  a  case  both  within  their  object  and  within  their 
ordinary  sense,  without  violating  the  fundamental  rule, 
which  reiiuires  that  effect  should  be  given  to  such  intention 
of  the  parties  as  they  have  used  fit  words  to  express  (f). 

See  SilUi-  V.  Jouea,  18  U.  Jt  W.  112,  Where  tlie  words  in  the  operative 

1  !8  ;  Sloiuihloii  V.  Ikiy,  Aleyn,  10 ;  part  of  ft  deed  of  coovejaiicc  are  of 

I<f.  Arlington  r.  Merrick,  2  Ssund.  doubtrul   meaning,  the  reeitata   and 

4H  ;  ng  to  uhicb,  see  Uatjvr  o/Bcr-  other  iiartB  of  the  deed  may  lie  usp'' 

met  V.   (himU,   S  E.   j[   B.   65S  ;  aa  a  test  to  discover  the  intention 

S,  C,  5  H.  L.  Cas,  856 ;  KiiwH  v,  the  imrtJeB,  and  to  fix  the  trae  mta 

Julian,  it.  &li.  SSI,  85S:  Napier  v.  ing  of  tltose  \ronh  :  Judgni.,   ffW. 

Bnue,  8  CI..k  F.  470  ;  N.  Jt'.  S.  Co.  v.   TmaHimt,    15   Q.   B,  751.     Se 

V.  niiiuraij,  10  ExpIi,  77.  also,    Young  v.   JtaincocJc,   7   C.   1 

(:)  Santom  r.  Bell,   2  Camp.  S» ;  SIO. 
Cgm.  Dig.,  "ftinjj  "  (A.  IB) ;  £niiw  As  to  tho  mode  of  constrtiing 


•It,  10  Em'U.  1.  deed  coiitniuiug  restrict: 

(")  3  Inst.  76.  see,  jkt  UatlaB,  C.J.,  Xiiid  r.  Ma 

(1)  Shep.Touch.88;Co.Litt.42«;  iliall,    1    It.    &    It.    348.   349:    S 

Com.  Dig,  ■'JViJv/»"(A.  7).  R,  K.  610;  cited  arg.,  Crestfitld  ■ 

{')  r«rf   V.   JUiiecliffe,   6    Exeh.  Morriaoa,  7  C.  H.  30a. 

*07.    Si-c,  alHO,  witli  refereuce  to  ii  {il)  8  Inst.  76. 

tfltase,  the  SiitUorilv  oitMl,  ante,  p,  (c)  I'ci-  Maule,  J,,  Iloi-i-adaila   i 

484,  n.  (;■). 
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Tt^f,  in  a  setilement,  the  preamble  nsnally  recites  what  it 
b  vhii-h  the  grantor  intends  to  do,  and  this,  like  the  pie- 
uuL-ie  to  an  Act  of  Parliament,  is  the  key  to  what  comes 
afierwards.  It  is  very  common,  moreover,  to  pnt  in  & 
s«e*i-i;!::  daose,  the  object  of  vhich  is  to  gaard  againet  any 
accidental  omission  ;  bat  id  Bocfa  cases  it  is  meant  to  refer 
to  entitles  or  thin^  of  the  same  nature  and  description  as 
tL  .>ie  vhich  have  been  already  mentioned,  and  such  general 
vord^  arc  not  allowed  to  extend  further  than  was  ciearl; 
ir.'.tnded  hj  the  parties  {/). 

In  constming  a  deed  of  grant  clear  words  of  convejance 
cannot  l«  controlled  by  words  of  recital  (r/).  But  if  the 
words  of  conrcvanee  are  general  and  not  specific,  they  ma; 
be  <\>nirolied  by  a  specific  recital.  The  lord  of  the  manor  rf 
£.,  which  was  situate  in  the  parish  of  K.  in  the  county  of 
M.,  being  also  entitled  to  other  real  estate  in  E.,  not  parcel 
of  the  manor,  mortgaged  to  A.  this  real  estate,  not  including 
the  manor.  Afterwards,  by  a  deed  reciting  that  he  was 
seised  of  or  entitled  to  the  messuages,  lands,  hereditaments, 
and  premises  thereinafter  intended  to  be  conveyed,  subject 
to  the  mortgage  to  A.,  he  conveyed  to  B,,  by  way  of  mortgage, 
all  the  pro|>erty  comprised  in  the  mortgage  to  A.,  and  "all 
other  the  lauds,  tenements,  and  hereditaments  in  the  coun^ 
of  M.,  whereof  or  whereto  the  mortgagor  is  seised  or  entitled 
for  any  estate  of  inheritance."  It  was  held  that  the  manor 
of  K.  was  not  included  in  the  mortgage  to  B.  (A). 

So,  in  construing  a  wUI,  a  court  of  justice  is  not  by 
conjecture  to  take  oat  of  the  effect  of  general  words  property 
which  those  words  are  always  considered  as  comprehending; 
the  best  rale  of  construction  being  that  which  takes  the 
words  to  comprehend   a   subject  which  falls  within  their 

//i.„(-T,  5  Scoit,  X.  R,  *3),  43i  is)  JImhntic  T.  IHitr  if  Dm*- 

See  Uostlry  v.  iloUioj!,  10  M.  k  W.  nhire,  [1896]  A.  C.  400. 

633,  (*)  livokc    1.   Ld.    Ktmin^', 

(/)  FfT   Ld.    Slansfielii,   Moon  t.  K.  ft  J,  753  ;  st«  further  Jaarr  t. 

Mayyiilh,  1  Con>  12  ;  Shfp,  Touch.,  Jfaner,  L.  K,  1   Eq.  361  ;  Cremjim 

by  Atherly,  79,  u,  v.  JanaU,  30  Cli.  D.  298. 
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QBiial  sense,  unless  there  is  something  like  declaration  plain 
to  the  contrary  (O-  Thus,  it  is  a  certain  rule,  that  rever- 
tdons  are  held  to  be  included  in  the  general  words  of  a 
devise,  unless  a  manifest  intention  to  the  contrary  appears 
on  the  face  of  the  will  (A). 

Again,  it  is  a  well-known  rule  that  a  devise  of  an  indefinite 
estate  by  will  before  1838,  without  words  of  limitation,  is 
priiiiii  faciv  a  devise  tor  life  only ;  but  this  rule  will  give 
way  to  a  difTerent  intention,  if  such  can  be  collected  from  the 
iuBtrument,  and  the  estate  may  be  accordingly  enlarged  (0- 
So,  words  which  would  pnmA  fm-ie  give  an  estate  tail  may 
be  cut  down  to  a  life  estate,  if  it  plainly  appear  that  tbey 
were  used  as  words  of  purchase  only,  or  if  the  other  pro- 
visions of  the  will  show  a  general  intent  inconeiBtent  with 
the  particular  gift  {m). 

The  doctrine,  however,  that  the  general  intent  must  over-  ^ 
rule  the  particular  intent,  observed  Lord  Denman,  has, 
when  applied  to  the  conetruction  of  wills,  been  much  and 
jnstly  objected  to  of  late,  as  being,  as  a  general  proi>ositioD, 
incorrect  and  vague,  and  likely  to  lead  in  its  application  to 
erroneous  results.  In  its  origin  it  was  merely  descriptive 
ol  the  operation  of  the  rule  in  Shelley's  case  (n) ;  and  it  has 
since  been  laid  down  iu  other  cases  where  technical  words 
of  limitation  have  been  used,  and  other  words,  showing  the 
intention  of  the  testator  that  the  objects  of  his  bounty 
should  take  in  a  different  way  from  that  which  the  law 
allows,  have  been  rejected ;  but  in  the  latter  cases  the  more 
correct  mode  of  stating  the  rule  of  construction  ia,  that 

(i)  Per    lA     Eldon,     Chunk    v.  1  Vict.  c.  26,  8.  28. 

JfuMrfy,   IS  Vea.   396  ;  adoptci)   by  In  Hogan  v.  Jactmii,  1  Cowp.  299 

Tlndal,  C.J.,  Doe  v.  Thomtu,  I  Scott,  (affiimed  8  lira.  P.  C,  2th1  ed.  388), 

K    R.    371  ;   &D<1    by   U.    Esher,  the  effect  of  general  vonXa  in  a  ivill 

-<«dtJsoii  V.  Aiida-aon,  [1895]  1  Q.  B.  waa  much  coijaidereil. 

He,  753  :  «4  L.  J.  Q.  B.  457.  (in)  FelAeittmt  v.  Felltenilmi,  3  CL 

It)  1  Scott,  N.  B.  Sn.  &  F.  75,  7«. 

(0  Bm  v.(;oWiVi,UM.tW.698-,  (h)  See   Van   OmtUit  v.  Foriccit, 

Dot  V.  FaiixM,  3  C.  It,  274;  LaBia  [1897]  A.  C.  858,683;  66L.J.  *;.  a 

».  PiaUg,   16  M.  4  W.   733.     See  745. 
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Statute — a 
rule  to  be 
observed  in 
construing. 


technical  words,  or  words  of  known  legal  import,  must  have 
their  legal  effect,  even  though  the  testator  uses  inconsistent 
words,  unless  those  inconsistent  words  are  of  such  a  nature 
as  to  make  it  perfectly  clear  that  the  testator  did  not  mean 
to  use  the  technical  words  in  their  proper  sense  (o).  The 
doctrine  of  general  and  particular  intent,  thus  explained, 
should  be  applied  to  all  wills  {})),  in  conjunction  with  the 
rule  already  considered,  viz.,  that  every  part  of  that  which 
the  testator  meant  by  the  words  he  has  used  should  be 
carried  into  effect  as  far  as  the  law^  will  permit,  but  no 
further ;  and  that  no  part  should  be  rejected,  except  what 
the  law  makes  it  necessary  to  reject  (q). 

Lastly,  it  is  said  to  be  a  good  rule  of  construction,  that, 
**  where  an  Act  of  Parliament  begins  with  words  which 
describe  things  or  persons  of  an  inferior  degree  and  con- 
eludes  with  general  words,  the  general  words  shall  not  be 
extended  to  any  thing  or  person  of  a  higher  degreer^  (r)  *, 
that  is  to  say,  "  where  a  particular  class  (of  persons  or 
things)  is  spoken  of,  and  general  words  follow,  the  class 
first  mentioned  is  to  be  taken  as  the  most  comprehensive, 
and  the  general  words  treated  as  referring  to  matters 
eju8(km  generis  with  such  class  "  («),  the  effect  of  general 
words  when  they  follow  particular  words  being  thus 
restricted  (t). 

Stanhruige,  2  H.  &  N.  51  ;  /w  Ld. 
Campbell,  Beg.  v.  Edmundmm,  2 
K  &  E.  83 ;  GUM  v.  Lawrmx,  80 
L.  J.  Ch.  170. 

*'  Where  a  general  enactment  is  fol- 
lowed by  a  s]>ecial  enactment  on  the 
same  subject,  the  later  enactment 
overrides  and  controls  the  earlier 
one  ;  '*  ;w  Erie,  C.J.,  14  C.  B.  K.  S. 
433. 

The  rule  stated  in  the  text  applies 
also  to  deeds  and  agreements;  see, 
for  instance,  A(jar  v.  AUunamm  Lijc 
Ass.  Soc.,  3  C.  B.  N.  S.  725. 

(0  See  lUg.  v.  ClcicorUi,  4  B.  &  S. 
927,  934. 


(o)  See  Judgni.,  Toller  v.  JFright, 
15  Q.  13.  954,  and  cases  there  cited. 

(p)  Judgm.,  Doe  v.  Oallini,  5  B. 
k  Ad.  621,  640  ;  39  B.  R.  580  ;  Jcssoii 
V.  JrrigJu,  2  Bligb,  57  ;  21  R.  K.  1 ; 
Ilmidy  v.  Fitzgerald,  6  H.  L.  Cas, 
823  ;  Jordan  v.  Adams,  9  C.  B.  N.  S. 
483  ;  Jenkins  v.  Hughes,  8  H.  L.  Cas. 
571. 

{q)  Judgm.,  5  B.  &  Ad.  641  ;  39 
R.  K.  580. 

(r)  Arcld).  of  Canterbury's  case,  2 
Rep.  46  a ;  see  1  Bing.  373  :  2  B.  & 
Ad.  594  :  7  Exch.  772  :  L.  R.  7  C.  P. 
403. 

{s)  Per  Pollock,  C.B.,  Lyndon  v. 
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EXPRESSIO  UiflUS  EST  ExCLUSIO  4LTERIrS,        (C'J.  Lttt.  210  a.) 

— The  express  mention  uf  inic  thing  implies  the  ej-chisioii 
of  another. 


This  1 


\  it  JB  othenv 


worded,  exprexsnm  fiiclt   Rule  atated 


applicable  to  the  construction  of  written  instruments  (j-)  ; 
for  instance,  it  seems  plainly  to  exclude  any  increase  oE  an 
estate  by  implication,  where  there  is  an  estate  expressly 
limited  by  will  ( >/)  ;  and  an  implied  covenant  is  to  be  con- 
trolled within  the  limits  of  an  expresa  covenant  (z).  Where 
a  lease  contains  an  express  covenant  by  the  tenant  to  repair, 
there  can  he  no  implied  contract  to  repair  arising  from  the 
relation  of  landlord  and  tenanted).  So,  although  the  word 
"demise"  in  a  lease  implies  a  covenant  for  title  and  a 
covenant  for  quiet  enjoyment,  yet  both  branches  of  such 
implied  covenant  are  restrained  by  an  express  covenant  for 
(joiet  enjoyment  (h).     And,  where  parties  have  entered  into 


(«)  Co.  Litt.  210  n,  183  1). 
(j)  S*e  per  lA.  Deumnu, 


N.  C.  1 


Biug. 
Itaddi/  V. 


iHJ  Per   C'roui|iloii,    J,, 
Filiijtrttid,  6  H.  I-  Caa.  8. 

(:)  A'ut-fi"  eax,  4  Rej^  80  ;  S.  C, 
Cm.  Elii,  674  ;  ilcrrill  v.  Fntme, 
4  Tamil.  32»  ;  13  K.  K.  fll2  ;  Gttiiw- 
f«rd  V,  QTiffith,  1  Ssuud.  R.  58 ; 
V»u'.;li.  K.  12li;  Ikcriiig  v,  Fiiiriiig- 
leu,  1  Ld.  BaynL  14,  19;  ifalhew 
V.  i!fnnl-j„ore,  1  H.  *  N.  76-.i.  Seo 
Boictr  V,  y/wfjrw,  13  C.  B.  785; 
KiuhUigk  V.  S.  E.  B.  Co.,  10  C.  B. 
612 ;  and  posf,  p.  59S. 

['•.)  Nlandai  v.  Chrlmaas,  ID  <j.  B. 
135,  111 :  an  to  nliiuh  nee  ptr  Bram- 
n\\  IJ„  ChvT^icanl  v.  Ford,  2 
U.  k  K.  H«  ;  and  see  Gotl  v.  Giiudy, 
2E.  t  B.  847. 

"Tlif  ButLorities  cited  iu  the  text- 
books e^tabliali  these  rules,  that 
■hfre  there  is  a  gtiKral  eovonant  to 
rrjiiT  and  kvi.\i  aud  Ieav«  in  repair, 
IbF  iiilvntK'B  is  (hat  tlie  lessee  imdt^r- 


taliea  to  repainiewly  erected  bilihlilif^. 
Ou  the  other  hand,  wberu  the  cove- 
nant is  tu  Impair,  and  keep  and  leave 
in  repair  tiie  dciaiied  buildliii/a,  no 
aucli  liability  arises ; "  ]>cr  Clianndl, 
B„  Cornish  v.  Clciff.  3  H.  4  C.  451. 
(b)  Line  v.  Slepkttumii ,  5  Binj{. 
N.  C.  133.;  Mcnill  v.  Frame,  4 
Taant.  329  ;  13  It.  K.  612  ;  per  Ld.  St. 
Leonards,  Mmnjpainy  v.  iloayjieimy, 
B  H.  L.  L'aa.  130.  Sec  ilasciU  t. 
Jleifiialds,  3  C,  B.  194  ;  Oaijiiea  v. 
Lloyd,  [18951  2  Q-  B.610.  By  8  i:  9 
Vict.  c.  106,  B.4,thewonl  "give  "or 
"  graut  "  iti  a  deed  executed  after  1st 
Oct.  1845,  does  not  imply  aiijcovenant 
ill  law  in  resjiect  of  any  hcrwlita- 
iiient,  exce])t  by  forc-c  of  some  Act  of 
I'arliament:  A  covenant  for  liiiiet 
enjoyment,  liowever,  is  implied  by 
the  wold  "demise"  ill  a  lease  for 
years;  and  this  implication  was  not 
taken  away  hy  7  &  8  Vitt.  c.  76,  or 
8  &  9  ^'ict.  c.  10«. 
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written  engagements  with  express  stipulations,  it  is  mani- 
festly not  desirable  to  extend  them  by  implications;  the 
presumption  is,  that  having  expressed  some,  they  have 
expressed  all  the  conditions  by  which  they  intend  to  be 
bound  under  that  instrument  (r). 

It  is  an  ordinary  rule  that ''  if  authority  is  given  expressly, 
though  by  affirmative  words,  upon  a  defined  condition,  the 
expression  of  that  condition  excludes  the  doing  of  the  act 
aathorised,  under  other  circumstances  than  those  so  defined: 
expressio  uuius  est  exclusvo  a/feri««  "  (d).  In  theQw^^nv. 
Eastern  Archipelago  Co.  (e),  a  company  had  been  incor- 
porated under  Royal  charter,  which  contained  a  proviso 
that  it  should  be  lawful  for  the  Queen,  by  any  writing 
under  the  Great  Seal  or  sign  manual,  to  revoke  the  charter, 
under  circumstances  which  subsequently  happened.  The 
charter  was  not  revoked  in  the  manner  mentioned  in  the 
proviso,  but  proceedings  were  taken  under  a  scire  facias  to 
repeal  it.  It  was  objected  that  the  only  mode  of  getting 
rid  of  the  charter  was  the  one  given  by  the  proviso.  The 
Judges  were  equally  divided  in  opinion,  and  consequently 
a  rule  to  arrest  judgment,  on  the  ground  that  the  declara- 
tion did  not  show  that  the  Queen  had,  by  writing  under 
the  Great  Seal  or  sign  manual,  revoked  the  charter,  was  lost. 
The  following  observations  of  Coleridge,  J.,  in  delivering 
judgment,  seem  pertinent  to  the  subject  under  considera- 
tion :  "Whatever  might  be  the  condition  of  grantees  under 
other  charters,  in  this  charter  the  law  and  mode  of  revocation 
was  specially  laid  down  in  this  sentence  (i.e.,  the  proviso). 
These  grantees  were  to  understand  they  held  this  charter 
subject  to  this  power  of  revocation  and  this  only.  Commonly 
speaking,  expressum  facit  cessare  tacituiHy  and  this  would 

(c)  Judgin.,  Aspdiii  v.  Austhiy   5  per   Croinptou,  J.,    Worthin^^  v« 

Q.  B.  683,  684  ;  JJunn  v.  Sayles,  Id.  Ludlow,  2  B.  &  S.  616. 

685  ;  Emviciis  v.  EldciUni,  4  H.  L.  (d)  Per    Willes,    J.,   N.   Stajfard 

Cas.  624  ;  M'Ouirc  v.  Scully,  Beatt  Sted  Co,  v.  JVard^  L.  R.  3  Ex.  177. 

370.     As  to  Aspdin  v.  Aiistin,  see  (e)  1  E.  &  B.  310  ;  S.C,  2  Id.  ^ 
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Beem  a  case  in  which  the  nholesome  maum  eminently 
applie8"(/)- 

Great  caution  is  necessary  in  dealing  with  the  maxim  Caution 
eipreisio  itniiig  est  excintfio  alierhig  {ij),  for,  as  Loi-d  Campbell  ™Mug  r 
observed  in  Saviuhrs  v.  Evans  {h),  it  is  not  of  universal 
application,  but  depends  upon  the  intention  of  the  party  as 
discoverable  upon  the  face  of  the  instrument  or  of  the 
transaction ;  thus,  where  general  mmis  are  used  in  a  written 
instrument,  it  is  necessary,  in  the  first  instance,  to  determine 
whether  those  general  words  are  intended  to  include  other 
matters  besides  such  as  are  specifically  mentioned,  or  to  be 
referable  exclusively  to  them,  in  which  latter  case  only  can 
the  above  maxim  be  properly  applied  (i).  Where,  moreover, 
an  expression,  which  is  iwiimi  facie  a  word  of  qualification, 
is  introduced,  the  true  meaning  of  the  word  can  only  be 
ascertained  by  an  examination  of  the  entire  instrument, 
reference  being  had  to  those  ordinary  rules  of  coustruction 
to  which  we  have  already  adverted  {k). 

In  illustration  of  the  maxim  under  consideration,  the  Exunples. 
following  cases  may  he  mentioned.  An  action  of  covenant 
was  brought  ui)on  a  charter-party  whereby  the  defendant 
covenanted  to  pay  freight  for  "goods  delivered  at  A.;"  the 
ship  had  been  wrecked  at  B.  while  on  her  voyage  to  A. ;  it 
was  held  that  freight  could  not  be  recovered  jjco  rata  itineria, 
although  the  defendant  accepted  the  goods  at  B. ;  for,  the 
action  being  on  the  original  agreement,  the  defendant  had  a 


(/I  1  E.  ft  B.  3*2.  I>r,  LuflliingtoD,   Tht  Avialin,  32  L. 

(?)  To  Hhow  the  rantian  neceauiry  J.,  P.  St.  k  A.  194. 

in  ■lldj'iiig  tlie  m&xitn  may  be  citei)  (i)  dee   Petch   r.   Tuliii,  IS   U.  k 

Frit-  V.  0.  Jf.  R.  Co.,  16  M.  ft  W.  W.     110.     W.    jier     tkraeii,     L.J., 

!4I ;  AUirood  t.  Hi'taU,  8  Ci.  ft  F.  Stiniur  v.  Sfiem,  [1893]  1  Cli.  iU : 

«2;  LmdoH  J.  S.  Bank  v.   ifayor  62  U  J.  Cii.  196. 

i/twrfon,  1  C.  P.  D.  17  ;  CoI^uJwim  (t)  In  Dm  v.  higleby,  15  M.  ft  ^Y. 

*.  Brmh,  21  Q.  B.  U.  85,  where  the  465,  472,  the  mnxini  ivBfl  ttpplied,  by 

miiini  B-M  deKribcd  a*  "  a  Taluftble  Parke,  B.,  dot.,  to  a  proviBO  for  re- 

■rvmt,  but  a  dtuigcruiu  muster."  entry  in  a  lease,  BUd  this  case  will 

(li)  B  H.  L.  Cu.  729 ;  and  aee,  iier  Eeri-e  to  illuntrate  th«  above  remark. 
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right  to  say  in  answer  to  it,  non  Juec  in  foedera  rewt  (/).  In 
order  to  recover  freight  pro  rata  itineris,  the  owner  must,  in 
such  a  case,  proceed  on  the  new  agreement  implied  by  law 
from  the  merchant's  behaviour  (m).  Again,  where  a  mort- 
gage deed  contained  a  covenant  by  the  mortgagor  that  he 
would  out  of  the  monies  to  come  to  him  from  certain  lands 
pay  to  the  mortgagee  the  principal  and  interest  secured 
by  the  mortgage  deed,  it  was  held  that  an  action  by  the 
mortgagee  against  the  mortgagor  for  money  lent  would  not 
lie,  on  the  ground  that  the  parties  had  expressly  stated  the 
mode  of  payment,  and  therefore  the  implied  promise  to  pay 
on  demand  as  for  money  lent  was  excluded  (ii). 

Again,  on  a  mortgage  of  dwelling-houses,  foundries,  and 
other  premises,  "  together  with  all  grates,  boilers,  bells,  and 
other  fixtures  in  and  about  the  said  two  dwelling-houses  and 
the  brewhouses  thereunto  belonging:"  it  was  held  that, 
although,  without  these  words,  the  fixtures  in  the  foundries 
w^ould  have  passed,  yet,  by  them,  the  fixtures  intended  to 
pass  were  confined  to  those  in  the  dwelUng-houses  and  brew- 
houses  (o).  So,  where  in  an  instrument  there  are  general 
words  first,  and  an  express  exception  afterwards,  the  ordinary 
principle  of  law  has  been  said  to  apply — expremo  mm 
exchmo  alterim  {p), 
Doc\,BurdetL       The  case  of  Doe  v.  Burdett  (q)^  furnishes  a  good  illustration 

V.  Cann,  8  M.  &  W.  843 ;  Cocftr  r. 
IVaUccr,  4  B.  A  C.  86,  49. 

ip)  Spnj  V.  Flood,  2  Curt  365. 

{q)  7  Seott,  N.  R.  66,  79,  101 
104 ;  S.  C,  9  A.  &  E.  986 ;  4  W.  1- 
The  decision  of  the  H.  I^  in  this  case 
went  upon  the  principle,  es^rmifi 
uniu8  cxclusio  alUriiu  {per  Sir  E 
Jenner  Fust,  Barnen  v.  Vimeni,  0 
Jur.  261  ;  S.  C.  (reversed  iu  error), 
5  Moore,  P.  C.  201),  and  the  cpinioii^ 
delivered  in  it  by  the  judges  will  tlio 
be  fouud  to  illustrate  the  import- 
ance of  adliering  to  precedents.  aihI 
the  general  principle  of  constmiBg 
an  instmmeut   tU   res  matfis  m/A< 


(/)  Cook  V.  Jennings,  7  T.  R.  381  ; 
4  R.  R.  468.  See  Viierboom  v. 
Cfiap»i(Ui,  18  M.  &  W.  280. 

In  Fowkes  v.  MaH4^  <fc  L,  Life 
Ass.  Co,,  8  B.  &  S.  917,  980,  the 
princi^ial  maxim  was  applied  to  a 
l)olicy  of  insurance.  See  8  £.  &  K 
301. 

{m)  Per  Lawrence,  J.,  7  T.  R.  385  ; 
4  K  K.  463  ;  Mitchell  v.  Darthez, 
2  Bing.  N.  C.  555,  571. 

(n)  Matheic  v.  BUiekniwre,  1  H.  & 
K  762. 

{p)  Hare  v.  Ifoiton,  5  B.  &  Ad. 
715  ;  39  U.  R.  633  ;  cited  Mather  v. 
Fraza\  2  K.  k  J.  586.     See  Jiinger 
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of  the  maxim.     In  that  case,  lands  were  limited  to  such  uses 

AS  S.  should  appoint  hy  her  last  will  in  writing,  to  he  hy  her 

signed,  sealed,  and  puhlished,  in  the  presence  of  and  attested 

by  three  credible  witnesses.     S.  (before  the  1  Vict.  c.  26  (r)) 

signed  and  sealed  an  instrument,  containing  an  appointment, 

commencing  thus  :  "I,  S.,  do  publish  and  declare  this  to  be 

my  last  will ;"  and  concluding,  "  I  declare  this  only  to  be  my 

last  will ;  in  witness  whereof  I  have  to  this  my  last  will  set 

my  hand  and  seal,  this  12th  Dec.  1789."    And  then  followed 

the  attestation,  thus  :  "  Witness,  C.  B.,  E.  B.,  A.  B."   It  was 

decided  by  the  House  of  Lords  that  the  power  was  well 

executed ;  and  this  case  was  distinguished  from  several  («),  in 

which  the  attestation  clause,  in  terms,  stated  the  performance 

of  one  or  more  of  the  required  formalities,  but  was  silent  as  to 

the  others,  and  in  which,  consequently,  the  power  was  held  to 

have  been  badly  exercised,  on  the  ground,  that  legal  reasoning 

would  necessarily  infer  the  non-performance  of  such  others 

in  the  presence  of  the  witnesses,  but  that  a  general  attestation 

clause  imported  an  attesting  of  all  the  requisites. 

It  has  been  decided  that  a  will  expressly  subjecting  the  wnis. 
personal  estate  to  certain  charges  to  which  it  was  before  liable 
does  not  by  force  of  the  maxim  raise  a  necessary  implication 
that  it  is  not  to  bear  other  charges,  not  so  expressly  directed 
to  be  paid  out  of  it,  to  which  it  is  primarily  liable  ('). 

The  operation  of  the  principle  under  consideration  is  the  Simple 

contracts. 

^vam    pereaL      Doe   v.   Burdelt    is  be  valid,   althongh    other    required 

commented  on   by  W^igrara,  V.-C,  solemnities  are  not  obserred. 

FineetU  v.  Bp.  of  Sodvr  and  Alan,  (s)  See,    particularly,     Wr'ujhi   v. 

8  C.   B.  929  ;  and  was  followed   in  JFake/ord,   17   Vea.    454  ;  S.    C,    4 

Kactaa  v.   RicketU,   9   H.    L.    Caa.  Taunt.     218 ;     commented     on    by 

262,  269.     See,  also,  Johns  v.  Dickin-  Wigram,  V.-C,  8  C.  B.  928  et  sey.  ; 

«m,  8  C.  B.  934  ;  noberts  v.  Phillips,  Doe  v.  Peach,  2  M.  k  S.  576  ;  15  R  R. 

4  E.  k  B.  450,  453.  361  ;  Doe  v.  Pcarae,  2  Marsh.  102 ; 

(r)  Sect  9  enacts  that  every  wHl  S.  C.,6  Taunt   402;  16  R.  R.  634. 

fthallbe  in  writing,  and  signed  by  the  See,  per  Patteson,  J.,  7  Scott,  N.  R.                                         j 

testator  in  the  pi-esence  of  two  wit-  120,  121  ;  per  Tindal,  C.J.,  Id.  126. 

nesMS  at  one   time ;  and  sect.   10,  (/)  Brydges    v.    Phillij>a,   6    Vcs. 

that  appointments  by  H-ill  shall  be  567  ;  2  Jarman  on  Wills^  5th  ed.,                                         ^ 

execQted  like  other  wills,  and  shall  1467. 


isz^jJurTATios  or  i«eei»>  axi>  wbittks  issTRrnErrs. 


ai.:L--r-  -wl-riijer  iLe  ec^trie:  l^^  in^der  seal  or  ly  parol.  For 
-i^-t^oi^,  ii.  ccier  hy  f»reTtri:i  a  debt  lieing  barred  by  the 
M:.n;"i*:  f  Lii^TAii>n.^,  a  c»cdi*ional  jMDmise  to  pay  "as 
=.>.'Z  as  I  cfci-.'*  is  DM  s-ii^cieni,  unless  proof  be  given  of  the 
(it:ici:iiz.i'5  a^iliiy  to  j€-rf:*rm  the  eondinon ;  and  the  reason 
is.  iL^t  -p:3  a  ceDerau  acknowledgment,  where  nothing  i& 
aa:  i  ir:  j?>event  it,  a  ^neral  promise  to  pay  ought  to  be 
ii^T  l:<Eid  :  1  :ii  where  the  party  guards  his  acknowledgment, 
ar.i  a^«i::::|t^ri^^  it  with  an  express  declaration  to  prevent 
ar.y  s^ch  irLjv:c;ali«>n,  then  the  role,  tjrpr^ttmn  farit  ce$9art 
t^  ^*'.  *.  apilies  -  .  In  like  manner,  when  the  drawer  of  a 
till,  when  apjliei  to  for  payment,  does  not  state  that  he  has 
n^.-e:ved  no  notice  of  dishonoor,  but  merely  sets  up  some 
oii.er  mailer  in  excuse  of  non-payment,  from  this  conduct 
the  jury  may  infer  an  admission  that  the  valid  ground  of 
defence  does  not  in  fact  exist  \j). 

The  aliOTc  cases  sufficiently  show  the  practical  appliea- 
tion  and  utility  of  the  maxim  of  eonstruction,  expreu«m 
utcit  rta^an  to'-if'im  ;  and  several  of  them  likewise  serve  to 
illustrate  the  general  rule,  which  will  be  considered  more  in 
detail  hereafter  t^vs  that  parol  evidence  is,  except  in  certain 
cases,  wholly  inadmissible  to  show  terms  upon  which  a 
written  instrument  is  silent ;  or,  in  other  words,  that,  where 
there  is  an  express  contract  between  parties,  none  can  be 
implied  (r).    The  Court  will  not,  by  inference,  insert  in  a 


{h)  Jiiiigm.,  7ViM/i*-r  v,  Sttiaii^  6 
B.  k  C.  60<» ;  30  B.  B.  461  :  JSJMumfj 
V.  iMjtrHfg,  2  Cr.  a  IL  459  ;  39  n.  B. 
813.     Set' Irving  T,  rri/^^fc,  8  M.  fc  W. 

90. 

(jr;  CampUil  T.    U'elaUr,  2  C.  R 

258,  266. 

(}/;  See  the  nxaxim,  nihil  tarn 
convfrtitni  est  naiurali  ccquitati 
qxunn  vAumquotlqiu  distolvi  eodeni 
figamiiw  quo  ligaiwn  est,  jiod. 
Chap.  IX.,  and  the  maxim,  ojitimus 
interprtM  rrrum  usus,  poU,  Chap.  X. 

(;)  Per  Baylcy,  J.,  Grimuian  v. 


L^r.  8  B.  &  C.  826  ;  32  B.  R.  398; 
IftHjtrwM  T.  Kymrr,  2  M.  A  Su  SIC, 
320  ;  15B.B.  261  ;  Cook  x,  JeHfutgi, 
7  T.  B.  383,  385 ;  4  B.  B.  468;  ^ 
Ld.  Keiiyon,  7  T.  B.  137  ;  C<Mr/<wT. 
Dunlop,  Id.  568  ;  Cutter  v.  PowelL  5 
T.  B.  820;  3  B.  B.  185;  S.  C,  2 Smith. 
L.  C. ,  10th  ed.  1  (with  which  cf.  Tnnl(fr 
T.  Laivl,  1  U.  a  X.  266  ;  Buttim  t. 
ThmnpaoiL,  L.  B.  4  C.  P.  330) ; /rr 
Bailer,  J.,  ToHStaini  r.  MwriiMMi, 
2  T.  B.  105  ;  per  Parke,  R,  BmdbHTf 
T.  Anderloti,  1  Cr.  M.  *  B.  190; 
MUehell  T.   Zkirthez,  2  Bisg.  X.  C 
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contract  implied  provisions  with  respect  to  a  subject  for 
which  the  contract  has  expressly  provided.  If  the  seller  of 
a  horse  warrant  it  to  be  sound,  and  the  horse  though  sound 
be  unfit  for  the  purpose  of  carrying  a  lady,  this  is  no  breach 
of  that  warranty :  the  maxim  expresaum  facit  ceasare 
tadtum  applies.  "  It  this  were  not  so,  it  would  be  neces- 
sary for  the  parties  to  every  agreement  to  provide  in  terms 
that  they  are  to  be  understood  not  to  be  bound  by  anything 
which  is  not  expressly  set  down, — ^which  would  be  manifestly 
inconvenient"  (a). 

The  following  cases  may  here  properly  be  noticed  in 
further  illustration  of  the  maxim  before  us : — where  the 
rent  of  a  house  was  specified  in  a  written  agreement,  to 
be  £26  a  year,  and  the  landlord,  in  an  action  for  use  and 
occupation,  proposed  to  show,  by  parol  evidence,  that  the 
tenant  had  also  agreed  to  pay  the  ground-rent,  the  Court 
refused  to  admit  the  evidence  (h). 

By  an  agreement  for  the  purchase  of  the  manor  of 
8.,  it  was  agreed  that,  on  the  completion  of  the  purchase, 
tiie  purchaser  should  be  entitled  to  the  **  rents  and  profits 
of  such  parts  of  the  estate  as  were  let"  from  the  24th  day 
of  June,  1848  :  it  was  held,  that  the  purchaser  was  not,  by 
virtue  of  this  agreement,  entitled  to  the  fine  received  by  the 
vendor  on  the  admittance  of  a  tenant  of  certain  copyhold 
premises,  part  of  the  manor,  this  admittance,  after  being 
postponed  from  time  to  time,  having  taken  place  on  the  1st 
July,  1848,  and  the  fine  having  been  paid  in  the  December 
following;  for  the  condition  above  mentioned  was  held 
applicable  only  to  such  parts  of  the  estate  as  might  be 
"let"  in  the  ordinary  sense  of  that  word,  and  expressio 

S55;  Latorence  v.  SydeboUiam,  6  East,  1249  ;  Bich  v.  JcuJcson,  4  Bro.  C.  C. 

45,  52 ;  8  R.  R.  385  ;  per  Blackburn,  515.    See  Swtetland  y.  Smith,  1  Cr. 

J.,  Powkes  V.  Manch,  A  London  Life  &    M.   585,   596  ;    Doe    v.   Pidlen, 

Ait,  Co.,  3  B.  &  S.  980.  2  Bing.  N.  G.  749,  758,  where  the 

(a)  Per    Maulc,    J.,    Dickson    v.  maxim  is  applied  by  Tindal,  G.J.,  to 

lizinia,  10  C.  B.  911.  the  case  of  a  tenancy  between  mort- 

(6)  Preston  ▼.  Meraau,  2  W.  Bla.  gagor  and  moi-tgagee. 

L.M.  82 
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\ius  est  ejTclHsio  alteriuM ;  the  lands  in  question  not  baTing* 
been  let,  it  could  not  be  said  that  the  purchaser  was  entitled 
to  the  money  sought  to  be  recovered,  the  agreement  binding 
the  Tender  to  pay  over  the  renU  only,  and  not  extending  to 
the  casual  profits  (r). 
SdaofgoodiL  On  the  same  principle,  where  the  conditions  of  sale  of 
Wanuitf,  Ac.  growing  timber  did  not  state  anything  as  to  quantity^  parol 
evidence,  that  the  auctioneer  at  the  time  of  sale  warranted  a 
certain  quantity,  was  held  inadmissible  {d).  And  here  we 
may  obsenre  that,  as  a  general  rule,  whatever  particular 
quality  a  party  warrants,  he  shaU  be  bound  to  make  good  to 
the  letter  of  the  warranty,  whether  such  quality  be  other- 
wise  material  or  not ;  and  it  is  only  necessary  for  the  buyer 
to  show  that  the  article  sold  is  not  according  to  the  war- 
ranty. Where,  however,  an  article  is  sold  by  description 
merely,  and  the  buyer  afterwards  discovers  a  hUent  defect,  in 
this  case  expres$umfacit  cessare  tacitum;  he  must,  therefore, 
go  further,  and  show  that  the  description  was  false  within  tiie 
knowledge  of  the  seller.  Thus,  where  a  warranty  of  a  horse 
was  in  these  terms — "  Received  of  B.  £10  for  a  grey  four- 
year-old  colt,  warranted  sound," — ^it  was  held,  that  the 
warranty  was  confined  to  soundness;  and  that,  without 
proving  fraud,  it  was  no  ground  of  action,  that  the  colt 
was  only  three  years  old  (e). 
Implied  This  distinction  must,  however,  be  taken,  that,  where  the 

^*"*"*^'  warranty  is  one  which  the  law  implies  W),  it  is  clearly 
available,  notwithstanding  there  is  a  written  contract,  if 
such  contract  be  entirely  silent  on  the  subject  (g).  More- 
over, by  the  Sale  of  Groods  Act,  1898,  which  codifies  the 
law  relating  to  sales  of  goods,  an  express  warranty  or  condition 

(c)    Earl   of  Hardwidx    v.   Ld,  the    cases   cited  under  the  msxiBi 

Sandys,  12  M.  &  W.  761.  Caveat  emptor ,  post.  Chap.  IX. 

{d)  Powell  v.  Edmunds,  12  East,  6  ;  (/)  As  to  implied  warraDties  vA 

II  R.  R.  316.  undertakings,    see  under  the  maxiiA 

{e)  JBtidd\,  FairmancTj  8  Bing.  48,-  Caveat  emptor,  post. 

$2;  84  R.  R.  619.    See  ;m^  Parke,  B.,  {g)  SJujiherd  v.    P^fbus,  4  Seott, 

Afondel  v.  SUel,  8  M.  &  W.  865  ;  and  N.  R.  434. 
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does  not  negative  a  warranty  or  condition  implied  from 
that  Act,  unless  inconsistent  therewith  (A).  The  reason  of 
this  rule,  which  is  borrowed  from  the  common  law,  is  that 
"  the  doctrine  that  an  express  provision  excludes  implication 
— expreMum  facit  cessare  taciturn — does  not  affect  cases  in 
which  the  express  provision  appears,  upon  the  true  con- 
struction of  the  contract,  to  have  been  superadded  for  the 
benefit  of  the  buyer  "  (i),  and  to  have  been  inserted  for  the 
purpose  of  adding  to,  and  not  of  qualifying,  the  provision 
which  the  law  implies  for  his  benefit  (A:). 

Although  the  maxim,  expressio  unius  est  exclusio  cJieriuSf  Evidence  of 
ordinarily  operates  to  exclude  evidence  offered  with  the  S^?*° 
view  of  annexing  incidents  to  written  contracts  (I)  in  matters 
with  respect  to  which  they  are  silent,  yet  it  has  long  been 
settled,  that,  in  commercial  transactions,  extrinsic  evidence 
of  custom  or  usage  is  admissible  for  this  purpose  (m) .  The 
same  rule  has,  moreover,  been  applied  to  contracts  in  other 
transactions  of  life,  especially  to  those  between  landlord  and 
tenant  (n),  in  which  known  usages  have  been  established  ; 
and  this  has  been  done  upon  the  principle  of  presuming 
that  in  such  transactions  the.  parties  did  not  mean  to  express 
in  writing  the  whole  of  the  contract  by  which  they  intended 
to  be  bound,  but  a  contract  with  reference  to  those  known 
usages  (o).     Whether  such  a  relaxation  of  the  strictness  of 

(*)  66  k  57  Vict.  c.  71,  8.  14  (4).  usage  may  be  given  in  explanation  of 

(i)  FerWiliea,  J.,  Modyy.  Gfregaon,  an  ambiguous  expression  :  Bownum 

L.  R.  4  Ex.  53  ;  approved  DrumrMmd  v.  Hor9ey,  2  M.  &  Bob.  85.  GeneraUy 

V.  Van  /n^n,  12  App.  Caa.  284, 294.  as  to  the  admissibilit}  of  evidence  of 

(*)  Bigge  v.  Parkinson^  7  H.  &  N.  usage  to  explain  mercantile  instm- 

961.  ments,  see  Broom's  Com.  Law,  5th  ed. 

(/)  See  CtUier  v.   Potoell^  6  T.  B.  498. 
320 ;  8  R.  B.  185  ;  PeUUlY.  Mitehell,  (m)  Syen  v.  Jonas,  2  Exch.  Ill, 

Scott,  N.  K.  721 ;  Moan  v.  fFUney  117  ;  citedper  WiUes,  J.,  Az^mar  v. 

Union,  8  Bing.  N.  C.  814, 818  ;  cited  Ccuella,  L.  B.  2  C.  P.  489  ;  and  cases 

and  distinguished  in  ifo/fa/<v.Zaune,  collected  under  the  maxim  op^imus 

15  C.  B.  583,  592  ;  and  in  Scrivener  inlerpres  remm  uaus,  post,  Chap.  X. 
V.  Pluk,  18  C.  B.  N.  S.  785,  797  ;  (»)  Wigglesworth    v.    Dalison,    I 

Beg.  V.   Sioke-upon- Trent,  5  Q.  B.  Dougl.  201. 

308.     It  is  a  general  rule,  that,  upon  (o)  Per  Parke,  B.,  Smithy,  Wilson,, 

a  mercantile  instrument,  evidence  of  3  B.  &  Ad.  728 ;  37  K.  R.  586. 
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Evidenoe 
inadmissible 
to  vary 
contract* 


the  common  law  was  wisely  applied  where  formal  mstm- 
ments  have  been  entered  into,  and  particularly  leases  mider 
seal,  may  perhaps  be  doubted ;  bat  this  relaxation  has  been 
established  by  sach  aathority,  and  the  relations  of  landlord 
and  tenant  have  been  so  long  regalated  upon  the  supposition 
that  all  customary  obligations,  not  altered  by  the  conkact, 
are  to  remain  in  force,  that  it  is  too  late  to  pursue  a  contrary 
course,  since  it  would  be  productive  of  much  inconvenience 
if  the  practice  were  now  to  be  disturbed  (p).  As  an  instance 
of  the  admissibility  of  evidence  respecting  a  special  custom, 
may  be  mentioned  the  ordinary  case  in  which  an  agreement 
to  farm  according  to  the  custom  of  the  country  is  held  to 
apply  to  a  tenancy  where  the  contract  to  hold  as  tenant  is 
in  writing,  but  is  altogether  silent  as  to  the  terms  or  mode  of 
farming  (q).  .      " 

Every  demise,  indeed,  between  landlord  and  tenant  in 
respect  of  matters  as  to  which  the  parties  are  silent,  may  be 
fairly  open  to  explanation  by  the  general  usage  and  custom 
of  the  country,  or  of  the  district  where  the  land  lies ;  for  all 
l>er8ons,  under  such  circumstances,  are  supposed  to  be 
cognisant  of  the  custom,  and  to  contract  with  a  tacit 
reference  to  it  (r). 

It  is,  however,  a  settled  rule,  that,  although  in  certain 
cases  evidence  of  custom  or  usage  is  admissible  to  annex 
incidents  to  a  written  contract,  it  can  in  no  case  be  given  in 
contravention  thereof  (s) ;  and  the  principle  of  varying 
written  contracts  by  the  custom  of.  trade  has  been  in  many 
cases,  of  which  some  few  are  cited  below,  distinctly 
repudiated  (t). 


(p)  Judgm.,  Button  v.  Warren,  1 
M.  &  W.  476,  478.  WiitgUsworth  v. 
DaXliaon,  1  Smith's  L.  C,  10th.  ed. 
628,  is  the  leading  case  upon  this 
subject. 

{q)  Judgm.,  4  Scott,  N.  R.  446. 

(r)  Per  Story,  J.,  2  Peters  (U.S.), 
R.  148. 

(*)  Yeata  r.  Pym,  6  Taunt.  446  ; 


16  R.  R.  653  ;  Clarke  v.  JZoyitoM^U 
M.  &W.762;  Suaey.  P<mpc,%C^ 
N.  S.  638.  See  Palmer  v.  Bladdmrfi, 
1  Ring.  61 ;  26  R.  R.  699  ;  Aktutd- 
kaJb  Helios  v,  Ehnan,  [1897]  2  Q.  Bw 
83  :  66  L.  J.  Q.  B.  638. 

(0  Spartali  ▼.  Benedte,  10  C  B. 
212,  228 ;  Dickenaon  v.  Jardint, 
L.    R.  3  G.    P.   639 ;  JoknsloM  r. 
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A  statute,  it  has  been  said  (u),  is  to  be  so  construed,  if  Application  of 

•11  .         .  5  •        J  1    niaxim  to 

possiole,  as  to  give  sense  and  meanmg  to  every  part ;  and  constrnction 
the  maxim  was  never  more  applicable  than  when  applied  to  ^^  ^^^®- 
the  interpretation  of  a  statute,  than  expressio  unius  est 
txchmo  (dterius  (x).  The  sages  of  the  law,  according  to 
Plowden,  have  ever  been  guided  in  the  construction  of 
statutes  by  the  intention  of  the  legislature,  which  they  have 
always  taken  according  to  the  necessity  of  the  matter,  and 
according  to  that  which  is  consonant  to  reason  and  sound 
discretion  {y). 

Thus  it  sometimes  happens  that  in  a  statute,  the  language 
of  which  may  fairly  comprehend  many  different  cases, 
some  only  are  expressly  mentioned  by  way  of  example 
merely,  and  not  as  excluding  others  of  a  similar  nature. 
So,  where  the  words  used  by  the  legislature  are  general,  and 
the  statute  is  only  declaratory  of  the  common  law,  it  shall 
extend  to  other  persons  and  things  besides  those  actually 


Ustnyrne,  11  A.  &  £.  549,  557  ;  True- 
many,  Loder,  Id.  589  (aa  to  which 
case  see  Dale  v.  Ifum/rey,  E.  B.  k 
E.  1004  ;  S.  C,  7  K  &  B.  266,  277  ; 
Brown  y.  Byrne,  3  E.  &  B.  703) ; 
Jones  V.  lAUUddU,  6  A.  &  £.  486  ; 
Maqee  v.  Atkmaon,  2  M.  &  W.  440. 
See  Qrawa  t.  Ugg,  2  H.  &  N.  210  ; 
a  C,  11  Exch.  642:  9  Id.  709; 
P}fm  V.  Campbell,  6  £.  &  B.  370  ; 
cited  in  Rogers  t.  UadUy,  2  H.  &  C. 
249  ;  8UwaH  v.  Aberdein,  4  M.  &  W. 
211.  The  law  applicable  to  this 
subject  will  be  stated  more  at  length 
when  we  consider  the  mode  of  dia- 
Rolving  contracts,  and  the  application 
of  eridence  to  their  interpretation. 

(u)  Per  Cur.,  9  Johns.  (U.S.)  R. 
349. 

(x)  See  Ghregory  y,  Des  Anges,  3 
Bing.  N.  C.  85,  87  ;  Atkinson  v. 
Fell,  5  M.  &  S.  240  ;  Caies  v.  Knight, 
8  T.  R.  442,  444  ;  cited,  Arg.,  Alton 
V.  Pyke,  5  Scott,  N.  R,  245  ;  JJ.  v. 
NorikNibley,  5  T.  R.  21  ;  pw  Tindal, 


C.J.,  KewUm  v.  Holford  (in  error), 
6  Q.  B.  926  ;  A.-G.  v.  Sillem,  10 
U.  L.  Gas.  704.  The  maxim  wns 
applied  to  a  statute  in  Keg,  v,  Cale- 
donian  R.  Co,,  16  C.  B.  31,  and 
Edinburgh  is  OloAgow  R,  Co,  v. 
Linlithgow  Mags.,  3  Macq.  Sc  App. 
Cas.  717,  730.  Waikins  v.  0,  N,  R, 
Co,,  16  Q.  B.  961,  also  proceeded  on 
the  above  maxim  ;  per  Ld.  Campbell, 
Caledonian  R,  Co,  v.  CoU,  3  ^acq. 
Sc.  App.  Cas.  839.  See  Lawrenoe  r, 
O,  N,  R.  Co.,  16  Q.  B.  643. 

In  Bostock  y,  N,  Staffordshire  R, 
Co,,  4  E.  ^  B.  832,  Ld.  Campbell 
said,  with  reference  to  statutes  relat- 
ing to  a  canal  company,  "  In  constru- 
ing instruments  so  loosely  drawn  as 
these  local  Acts,  we  can  hardly  apply 
such  maxims  as  that,  '  the  expression 
of  one  thing  is  the  exclusion  of 
another,'  or  that,  'the  exception 
proves  the  rule.* "  See  also  [1897] 
2  Q.  B.  351. 

(y)  Plowd.  205  b. 
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named,  and,  eonseqaenily,  in  such  cases,  the  ordinary  role 
of  constmction  cannot  properly  apply.     Sometimes,  on  the 
contrary,  the  expressions  used  are  restrictive,  and  intended 
to  exclude  all  things  which  are  not  enumerated.    Where^ 
for  example,  certain  specific  things  are  taxed,  or  subjected 
to  a  charge,  it  seems  probable  that  it  was  intended  to 
exclude  everything  else  even  of  a  similar  nature,  uid  a 
fortioriy  all  things  different  in  genus  and  description  from 
those  which   are   enumerated.      Accordingly,  where  the 
43  Eliz.  c.  2,  s.  1,  enacted  that  every  occupier  of  lands, 
houses,  coal  mines,  or  saleable  underwood,  should  be  rated 
for  the  relief  of  the  poor,  it  was  decided  by  the  House  of 
Lords,  that  as  coal  mines  alone  were  mentioned  in  the  Act 
as  rateable,  iron  mines  were  not  (z). 

There  is  a  class  of  cases  where  evidence  of  custom  is 
admitted,  which  apparently  contradicts  the  language  of  the 
contract,  namely,  where  an  agent,  who  enters  into  a  written 
contract,  expressing  himself  on  the  face  of  it  to  do  so  as 
agent,  may  be  held  liable  as  a  principal  in  the  transaction, 
upon  proof  of  a  custom  to  that  effect.  In  Hutchinson  v. 
Tatliam  (a),  perhaps  the  strongiBst  instance  of  this  rule  to  be 
found  in  the  books,  the  defendant,  acting  as  an  agent,  with 
due  authority  to  do  so,  effected  a  charter-party  which  was 
expressed  in  the  body  of  it  to  be  made  between  the  plaintil^ 
wIlo  was  a  shipowner,  and  the  defendant,  as  ''  agent  to 
merchants ;  *'  and  the  charter-party  was  signed  by  the 
defendant,  as  '*  agent  to  merchants."  The  Court,  admitting 
that,  but  for  the  custom,  the  defendant  would  not  have  been 
personally  liable  on  the  charter-party,  held  that  evidence 
was  admissible  of  a  usage  to  make  him  so,  if  he  did  not 
disclose  his  principars  name  within  a  reasonable  time.  One 
of  the  learned  judges  thought  that  evidence  of  the  custom 

(z)  Morgan  v.  Crawahtaf^  L.  R.  5  C.  P.  260 ;  Humphrey  y.  Dale,  7 

H.   L.   834;  Deniaon  y.   Bolliday,  £.  ft  B.  266  :  £.  B.  &£.  1004 ;  and 

1  H.  &  N.  631.     Iron  mines  became  see   Imperial   Bank   y,   L.   S  SL 

rateable  by  87  &  38  Vict.  c.  64.  Katharine  Doeke  Co,,  5  Ch.  D.  196 ; 

(a)  L.  B.  8  C.  P.  482 :  42  L.  J.  Fike  y.  OngUy,  18  Q.  B.  D.  708. 
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yroxjid  not  have  been  admissible  ii  it  had  made  the  agent 
liable  as  a  principal  in  the  first  instance,  but  that,  as  it  only 
made  him  liable  as  a  principal  if  he  failed  to  disclose  his 
principars  name  within  a  reasonable  tiine^  that  was  not 
inconsistent  with  the  contract.  This  would  seem,  with 
respect,  too  subtle  a  refinement  of  the  maxim,  expres^io 
^n/tM  exclusio  alteriuSj  and  the  writer  ventures  to  suggest 
"tiiat  the  true  ground  of  the  liability  of  an  agent  so  signing 
rests  in  a  breach  of  an  implied  undertaking ;  because  where 
an  agent  contracts  for  an  undisclosed  principal  he  impliedly 
undertakes  to  disclose  the  principal's  name  within  a  reason- 
able time,  and,  if  he  fail  to  do  so,  an  action,  it  is  submitted, 
lies  against  him  for  the  breach  of  this  undertaking,  to 
recover  damages  for  the  loss  of  the  contract.  The  agent  in 
this  manner  would  be  liable  in  respect  of  the  contract  he 
bad  made,  as  an  agent,  without  the  need  of  introducing  a 
custom  which,  but  for  the  decided  cases,  appears  to  contradict 
<the  written  document. 

Lastly,  where  a  general  Act  of  Parliament  confers  immu- 
nities which  expressly  exempt  certain  persons  from  the 
operation  of  its  provisions,  it  excludes  all  exemptions  to 
which  the  subject  might  have  been  before  entitled  at 
eommon  law;  for  the  introduction  of  the  exemption  is 
necessarily  exclusive  of  all  other  independent  extrinsic 
exceptions  (&) . 

The  following  remarks  of  an  eminent  legal  authority,  Fnrtlier 
showing  the  importance  ot  the  maxim  considered  in  the  J^2]j!""*** 
preceding  pages,  when  regarded  as  a  rule  of  evidence  rather 
than  of  construction,  are  submitted  as  well  deserving  atten- 
tion. "It  is  a  sound  rule  of  evidence,  that  you  cannot 
alter  or  substantially  vary  the  effect  of  a  written  contract 
by  parol  proof.  This  excellent  rule  is  intended  to  guard 
against  fraud  and  perjuries ;  and  it  cannot  be  too  steadily 
supported  by  Courts  of  justice.     Exjn-essum  facit  cessare 

(6)  Dwarr.  Stats.,   2nd  ed.   606;       T.  R.  442. 
V.  Cunninghawy  6  East,  478  :   3  ' 
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taciturn:  vox  emi$sa  volat^  Utera  seripta  manet:  are  law 
axioms  in  support  of  the  role ;  and  law  axioms  are  nothmg 
more  than  the  conclusions  of  common  sense,  which  have 
been  formed  and  approved  by  the  wisdom  of  ages.  This 
rule  prevails  equally  in  a  Court  of  equity  and  a  Court  of 
law ;  for,  generally  speaking,  the  rules  of  evidence  are  ihe 
same  in  both  Courts.  If  the  words  of  a  contract  be  intel- 
ligible, says  Lord  Chancellor  Thurlow(c),  there  is  no 
instance  where  parol  proof  has  been  admitted  to  give  them 
a  different  sense.  '  Where  there  is  a  deed  in  writing,*  he 
observes  in  another  place  (d)^  'it  will  admit  of  no  contract 
which  is  not  part  of  the  deed.'  You  can  introduce  nothing  on 
parol  proof  that  adds  to,  or  deducts  from,  the  writing.  U, 
however,  an  agreement  is  hy  fraud  or  mutake  made  to  speak  a 
different  language  from  what  was  intended,  then,  in  those 
cases,  parol  proof  is  admissible  to  show  the  fraud  or  mistake. 
These  are  cases  excepted  from  the  general  rule"  (e). 

We  do  not  propose  to  dwell  longer  upon  the  maxim, 
expireB9um  facit  cessare  tctcUnin ;  a  cursory  glance  at  the 
contents  of  the  preceding  pages  will  show  it  to  be  of  exten- 
sive practical  application,  both  in  the  construction  of  written 
instruments  and  verbal  contracts,  as  also  in  determining  die 
inferences  which  may  fairly  be  drawn  from  expressions  used 
or  declarations  made  with  regard  to  particular  circumstances. 
It  is,  indeed,  a  principle  of  logic  and  of  conmion  sense,  and 
not  merely  a  technical  rule  of  construction,  and  might, 
therefore,  be  illustrated  by  decided  cases,  having  reference 
to  every  branch  of  the  legal  science.  It,  moreover,  has  an 
important  bearing  upon  the  doctrine  of  our  law  as  to  implied 
obligations.  An  obligation  should  not  be  impUed  in  a 
written  contract,  unless,  on  considering  the  express  terms 
reasonably,  an  implication  necessarily  arises  that  both 
parties  must  have  intended  that  the  obligation  should 

(e)  Shelbume  v.  Inehiquin,  1  Bro.  (e)  Per  Kent,  C.J.,  IJolma.  (U.S.X 

C.  C.  841.  R.  671,  572.      See  PaUU  v.  Hand^ 

(d)  Ld.  Frnham  v.  Child,  Id.  98.  ^^rooit,  [1897]  1  Ch.  26,  80. 
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exiBt  (/).  A  Court  when  called  upon  to  imply  an  obligation 
which  is  not  expressed  must  take  oare  that  it  does  not  make 
the  contract  speak  where  it  was  intentionally  silent,  and  above 
all  that  it  does  not  make  it  speak  entirely  contrary  to  what, 
aB  may  be  gathered  from  the  whole  terms  and  tenor  of  the 
contract,  was  the  intention  of  the  parties  (g). 

The  maxim  above  commented  on,  is,  it  has  been  said  {A),  UsziiiiU 
"by  DO  means  oi  aniversal  conolasive  apphcation.  For  iDtpplicaUe. 
example :  it  is  a  familiar  doctrine  that,  although  where  a 
statute  makes  unlawful  that  which  was  lawful  before,  and 
appoints  a  specific  remedy,  that  remedy  must  be  pursued, 
and  no  other;  yet  where  an  offence  was  antecedently 
ponisbable  by  a  common  law  proceeding,  as  by  indictment, 
and  a  statute  prescribes  a  particular  remedy  in  case  of 
disobedience,  such  particular  remedy  is  aumtlative,  and 
proceedings  may  be  had  either  at  common  law  or  under 
the  statute  "  (i). 


EXPBBBSIO  BOBDH  QltJG  TACITB  IM81IMT  NIHIL  OPERATTJB.   (2/n8f. 

865.)  —  'I'he   expresaion   of  what   is   taeitlj/  implied  is 

inoperative. 
"  The  expression  of  a  clause  which  tbe  law  implies  works  EMmple* 
nothing  "  (A).    For  instance,  if  land  be  let  to  two  persons 
for  the  term  of  their  lives,  this  creates  a  joint  tenancy ; 
and  the  words  "and  the  survivor  of  them,"  if  added,  are 
mere  surplusage,  because,  by  law,  the  term  would  go  to 

(/]   The  ifooitoei,   14  P.  D.   68  ;  Max.,  p.  23S  ;  Finch,  Law,  24 ;  D. 

Hamlyu   v.    IVvod,  [1893]   2   Q.   B.  60,  17,  81.     In  Hobart,  E.  170,  it  is 

491  ;  eo  L.  J.  Q.  B.  784.  said  that  this  rate  "is  U  be  under- 

(S)   Per  Cockbnrn,   C.J.,   Ckureh-  stood  hftving  respect  to  itaelf  only. 

Karri  y.  Heg.,  L.   £.  1  Q.   B.   195;  and   not   having   TelatioD   to   other 

cf.  Jiej.  V.  Dtmtrt,  [1800]  A.  C.  103.  cUnses."    The  role  was  applied  i 

(A)  Per  WillUins,  J.,  2  E.  &  B.  WroughUm  r.   TnrtU,   ]1  H.  A  'V 

87».  670 ;  and  in  Zavrrana  v.   PoKon, 

(i)  JUg.  T.  Qrtgory,  5  B.   ft  Ad.  Exch.   23,   SG,  in   reference  to  tl 

566.     Sm  52  ft  es  Vict.  c.  S3,  s.  S3.  Stamp  Acta.     See,    also,   Ogdm    ■ 

(i)  4  Bep.  78  ;  6  Sep.  11 ;  Wing.  Orakam,  1  B,  ft  S.  778. 
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the  Borvivor  (Z).  So,  upon  a  lease  reserving  rent  payable 
qoarterly,  with  a  proviso  that,  if  the  rent  were  in  arrear 
twenty-one  days  next  after  the  day  of  payment  being  law- 
fully demanded,  the  lessor  might  re-enter,  it  was  held  that, 
five  years'  rent  being  in  arrear,  and  no  sufficient  distress  on 
the  premises,  the  lessor  might  re-enter  without  a  demand, 
And  that  the  above  maxim  applied ;  for,  before  the  4  Geo.  2, 
c.  28,  s.  2(m),  a  demand  was  necessary  as  a  consequence 
of  law,  whether  the  lease  contained  the  words  "lawfully 
demanded  "  or  not.  Then  the  statute  said  that  "  in  all 
cases  where  half  a  year's  rent  shall  be  in  arrear,  and  the 
landlord  has  a  right  of  entry,"  the  remedy  shall  apply, 
provided  there  be  no  sufficient  distress ;  that  is,  the  statute 
dispensed  with  the  demiand  which  was  required  at  the 
common  law,  whether  expressly  provided  for  by  the 
stipulation  of  the  parties  or  not  (n). 

Again,  every  interest  which  is  limited  to  commence  and 
is  capable  of  commencing  on  the  regular  determination  of 
the  prior  particular  estate,  at  whatever  time  the  pai-ticolar 
estate  may  determine,  is,  in  point  of  law,  a  vested  estate ; 
and  the  universal  criterion  for  distinguishing  a  contingent 
interest  from  a  vested  estate  is,  that  a  contingent  interest 
ctonot  take  effect  immediately,  even  though  the  former 
estate  were  determined,  while  a  vested  estate  may  take 
effect  immediately,  whenever  the  particular  estate  shall 
determine.  Hence  it  often  happens,  that  a  limitation 
expressed  in  words  of  contingency  is  treated  in  law  as  a 
vested  estate,  according  to  the  rule,  expressio  eoi-itm  q^ 
tacite  insunt  nihil  operdtur.  If,  for  instance,  a  liinitation 
be  made  to  the  use  of  A.  for  life,  and  if  A.  shall  die  in  the 
lifetime  of  B.,  to  the  use  of  B.  for  life,  this  limitation  gives 

(0  Co.  Litt.   191   a,  cited,  Arg.,       829. 

A  B.  &  Aid.  306  ;  2  Prest  Abst.  Tit.  .     {m\  See,  now,  15  &  16  Vict  c  7«, 
63.     See,    also,    per  Ld.   Langdale,       s.  210. 

Seifferth  v.   Badham,  9  Beav.  374.  (m)  Doe  v.  Alexander,  2  M.  &  S. 

The  maxim  is  applied,  per  Martin,  .525  ;  15  B.  I1.3SS;  Doe  v.  WUmi^  5 
B.,  in  SeoU  y.  Avenf,  5  H.  L.  Gas.       B.  &  Aid.  8  >4,  384  ;  2J  R.  B.  428. 
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to  B.  a  veaud  estate,  beoaaae  the  words  expressive  of  a 
omtingency  are  necessarily  implied  by  the  law  as  being 
is  a  limitation  to  A.  for  life  and  tben  to  B. ;  and 
without  those  words  a  vested  interest  would  clearly  be 
given  (o). 

In  accordance  with  the  same  principle,  where  a  person 
makes  a  tender,  he  always  means  that  the  amount  tendered, 
though  less  than  the  plaintiff's  demand,  is  all  that  he  is 
entitled  to  in  respect  of  it.  Where,  therefore,  the  person 
making  the  tender  said  to  plaintiff,  "  I  am  come  with  the 
amonnt  of  yonr  bill,"  upon  which  plaintiff  refused  the 
money,  saying,  "I  shall  not  take  that,  it  is  not  my  bill," 
and  nothing  more  passed,  the  tender  was  held  sufficient ; 
and  in  answer  to  the  argument,  that  a  tender  made  in  such 
terms  would  give  to  its  acceptance  the  effect  of  an  admission, 
and  was  consequently  bad,  it  was  observed  that  the  plaintiff 
conld  not  preclude  himself  from  recovering  more  by  accepting 
an  offer  of  part,  accompanied  by  expreBsions  which  are 
implied  in  every  tender  (p). 

The  above  instances,  taken  in  connection  with  the  remarks 
appended  to  the  maxim,  expressio  utiitia  est  exclveto  alteriut, 
will  serve  to  show  that  an  ezpre^ion,  which  merely  embodies 
that  which  would  in  its  absence  have  been  by  law  implied, 
is  altogether  inoperative.  Such  an  expression,  when  occur- 
ring in  a  written  instrument,  is  denominated  b;  Lord  Bacon, 
clauMuia  inutilis ;  and,  according  to  him,  clausula  ret  dispo-  ctavnla 
titio  itmtilu  per  prasumptionem  tel  causam  remotam  ex  post  '"""'^ 
facb)  nottfttlcitiir ;  a  nile  which  he  thus  explains, — cUmmla 
td  diipositio  inutilis  is  "  when  the  act  or  the  words  do  work 
or  express  no  more  than  the  law  by  intendment  would  have 
snpplied ; "  and  such  a  clause  or  disposition  is  not  sup- 
ported  by  any  subsequent  matter  "  which  may  induce  an 
operation  of  those  idle  words  or  acts  "  (q). 

(•>)  Sw,  per  •ViiOm,  CJ.,  S  Atk.  406,  411  ;  mogiiwed  in  Boten  v. 
IX;  1  Prert.  Abrt.  Tit.  108,  lOS.  Oucn,  ]1  0.  B.  130,  135. 

(fi)  JJauoaod  v.   Olirer,   1  Q.   B.  (?)  Bac.  Max.,  reg.  21. 
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Il  mmy  be  obeerved,  however,  that  it  is  often  desirable  to 
ei|tfCBs  what  the  law  woald  imply,  in  order  to  remove  att 
doabt  as  to  intention.     Abundans  canUela  non  nocet  {q). 


to 
rhednle,  in- 


plaa. 


TeBEA    ESULTA    hoc    3IA3Cn[E    OPSRANTUR    PER    BeFEBEKTIAII 

rrix  BIS  IKBSSE  TiDEKTUR.  {Co.  lAtt.  169  a.) — Wordito 
9tkick  reference  is  made  in  an  instrument  hxxve  the  smc 

m 

€tperatiom  as  if  they  were  inserted  in  the  clause  refemnj 
to  them  {r). 

It  is  important  to  bear  in  mind,  when  reading  any  par- 
ticnlar  clause  of  a  deed  or  written  instrument,  that  regard 
must  be  paid  not  only  to  the  language  of  that  clause,  but 
also  to  that  of  any  other  clause  which  may  by  reference  be 
incorporated  with  it ;  and,  since  the  application  of  this 
role,  so  simple  in  its  terms,  is  occasionally  attended  with 
difficulty  («\  it  has  been  thought  desirable  in  this  place 
briefly  to  examine  it  (/)• 

Where,  by  articles  under  seal,  a  man  bound  himaeU  to 
dehver  *'  the  whole  of  his  mechanical  pieces  as  per  schedule 
annexed,"  the  schedule  was  held  to  form  part  of  the  deed,  for 
the  deed  without  it  would  be  insensible  and  inoperative  (»)• 


(f)  11  Re|i.  6. 

(r)  The  rale  is  that,  "  by  Tefening 
IB  1  document  signed  by  the  party  to 
another  docnment,  the  person  so  sign- 
ing in  effect  signs  a  docnment  cou> 
taining  the  terms  of  the  one  referred 
to :  **  per  Crompton,  J.,  FiisBUsuriee 
T.  Baylty^  9  H.  L.  Cas.  99,  where  the 
question  arose  on  s.  4  of  the  Statute 
of  Frauds.  As  to  the  general  rule 
ag«inst  multiplication  of  charges 
under  a  trust  created  by  reference  to 
other  trusts  see  Trew  y.  Perp,  TruSUt 
Oo,,  [1895]  A.  C.  264. 

(»)  See  Meg.  v.  JUgiatrar  of  Mid- 
dlesex, 15  Q.  B.  976 ;  Fishmtmgen' 
Co.  Y.    IHvMddU,    12    C.   B.   557; 


BeUi  T.  Weaker,  14  Q.  B.  36S; 
SUwaH  Y.  AngUhCiiUfoniian  Odd- 
Mining  Co.,  18  Q.  B.  736. 

(0  Boydell  v.  Druntaumd,  11  Eu^ 
141,  158,  156,  157  ;  10  R.  K.  450 
(diFtingnished  in  Crane  v.  Fwedl, 
L.  B.  4  G.  P.  128,  129),  and  WiJioM- 
etm  y.  Evans,  L.  R.  1  C.  P.  407,  nuy 
be  consulted  in  connection  with  the 
maidm.  See,  also,  Ridgway  ▼.  ^i^^ 
to»,  6  H.  L.  Cas.  288 ;  cited  B«iiv 
V.  Allan,  5  H.  &  N.  72 ;  SiOem  ▼• 
ThamUm,  8  £.  &  B.  868,  880. 

(it)  Weeks  v.  MaUlardel,  14  Etft, 
568,  574  ;  cited  and  distingiiiik««^ 
IhfeT  V.  Green,  1  Kxch.  71 ;  «wi » 
Laines  v.  Heath,  8  C.  B.  938,  W5. 
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And  if  a  contract  of  sale  refer  to  an  inventory,  the  entire  con- 
tents thereof  become  incorporated  with  the  contract  (x). 

In  like  manner,  if  a  contract,  or  an  Act  of  Parliament, 
refer  to  a  plan,  the  plan  forms  a  part  of  the  contract  or  Act, 
for  the  purpose  for  which  the  reference  is  made  {y).  And 
ft  deed  of  conveyance,  made  nnder  the  authority  of  an  Act, 
and  in  the  form  prescribed  thereby,  must  be  read  as  if  the 
sections  of  the  Act  applicable  to  the  subject-matter  of  the 
grant  and  its  incidents  were  inserted  in  it  (z). 

A  deed  recited  a  contract  for  the  sale  of  certain  lands  by 
ft  description  corresponding  with  that  subsequently  con- 
tained in  the  deed,  and  then  proceeded  to  convey  them, 
with  a  reference  for  that  description  to  three  schedules. 
The  portion  of  the  schedule  relating  to  the  piece  of  land  in 
question  stated,  in  one  column,  the  number  which  this 
piece  bore  on  a  certain  plan,  and,  in  another  column,  under 
the  heading  **  description  of  premises,"  it  was  stated  to  be 
"  a  small  piece,  marked  on  the  plan  ; "  and  by  applying 
the  maxim,  verba  iUata  inesse  videntuTy  the  Court  considered 
that  it  was  the  same  thing  as  if  the  plan  referred  to  in  the 
schedule  had  been  actually  inserted  in  the  deed,  since 
it  was,  by  operation  of  the  above  principle,  incorporated 
with  it  (a). 

If  A.  writes  to  B.  that  he  will  give  £1,000  for  B.'s  estate,  Memorandum, 
and  at  the  same  time  states  the  terms  in  detail,  and  B.  statute  of 
simply  writes  back,  *'  I  accept  your  ofifer,"  it  may  be  shown, 
by  parol  evidence  of  the  circumstances  under  which  B.'s 


(x)  Taylor  y.  BuUen^  5  Ezch.  779. 
See  JFood  r.  Emodiffe,  6  Id.  407. 

(y)  N.  BrUish  R.  Co.  v.  Tod,  12 
CL  k  F.  722,  781 ;  Reg,  v.  Regent's 
Cmud  Co.,  28  L.  J.  Ch.  163.  See 
Oalwag  v.  Baker,  6  CI.  &  F.  157  ; 
Brain  v.  ffarrit,  10  Exch.  908; 
Reg,  y.  Caledonian  R.  Co,,  16  Q.  B. 
197. 

{z)  Eliot  V.  N,  K  R,  Co.,  10  H.  L. 
Cas.  333,  353.     See  also  52  k  53  Vict 


c.  63,  H.  31. 

(a)  Llewellyn  v.  Earl  of  Jersey, 
11  M.  &  W.  183,  188  ;  LyU  v. 
RiehardSf  L.  R.  1  H.  L.  222 ;  Barton 
V.  Daices,  10  C.  B.  261,  268,  266. 
See,  also,  as  to  the  admissibility  of 
parol  evidence  to  identify  a  plan 
referred  to  in  an  agreement  for  a 
lease,  Hodges  y.  Horsfall,  1  Russ.  k 
My.  116  ;  32  R.  R.  157. 
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Affidayit. 


Indietment 


wai. 


letter  was  written,  that  the  word  "offer"  refers  to  A/s 
letter^  and  thereupon  the  two  letters  may  be  read  as  thoflgb 
incorporated  the  one  with  the  other,  so'  as  to  constitute  a 
sufficient  memorandam  of  the  contract  signed  by  B.  to 
satisfy  the  Statute  of  Frauds  (&). 

Where  a  question  arose  respecting  the  sufficiency  of  aa 
affidavit,  Heath,  J.,  observed,  "  the  Court  generally  requireSr 
and  it  is  a  proper  rule,  that  the  affidavit  shall  be  intituled 
in  the  cause,  that  it  may  be  sufficiently  certain  in  what 
cause  it  is  to  admit  of  an  indictment  for  perjury  ;  but  tbis 
affidavit  refers  to  the  annexed  plea,  and  the  annexed  plea 
is  in  the  cause,  and  verba  relata  inesse  videnUir;  therefore 
it  amounts  to  the  same  thing  as  if  the  affidavit  were 
intituled ;  and  the  plaintiff  could  prosecute  for  perjoiy  on 
this  affidavit  "(c). 

So,  with  reference  to  an  indictment,  it  has  been  observed, 
that ' '  there  aremany  authorities  to  show  that  one  count  thereof 
may  refer  to  another,  and  that  under  such  circumstances 
the  maxim  applies,  verba  relata  inesse  videniur  "  (d). 

The  rule  is  also  applied  to  the  interpretation  of  wills  (e), 
although  the  Courts  will  not  construe  a  will  with  the  same 
critical  precision  which  would  be  prescribed  to  a  grammariaiL 
For  instance,  the  words,  "the  said  estates,"  occurring  in 
a  will,  seemed  in  strictness  to  refer  to  certain  freehold 
lands,  on  which  construction  the  devisee  would  have  taken 
only  an  estate  for  life,  according  to  the  rule  which  existed 
before  the  1  Vict.  c.  26  (/) ;  but  Lord  Ellenborough  observed 


{b)  Long  v.  Afillar,  4  C.  P.  D. 
450 :  48  L.  J.  Q.  B.  596  ;  Cave  v. 
Hastings,  7  Q.  B.  D.  1*25 :  50  L.  J. 
Q.  B.  575  ;  see  Taylor  t.  SmUk^ 
[1893]  2  Q.  B.  65 :  61  L.  J.  Q.  B. 
831. 

(c)  Per  Heath,  J.,  PHnce  v. 
Nieholwn,  5  Taunt.  337 ;  15  B.  B. 
612.  See,  in  connection  with  the 
maxim,  Duke,  of  Brunswick  y.  SUno* 
man,  8  C.  B.  617. 


.  (rf)  Jndgm.,  Reg.  v.  Waicffim^  17 
Q.  B.  570. 

{e)  See  Doe  v.  Ji/axey,  18  Eut, 
689 ;  Wheatiey  y.  Thomas^  Sir  T. 
Raym.  54. 

The  maxim  may  apply  where  i 
power  of  appointment  by  will  is  exei^ 
cised.  See,  for  instance,  Be  BarHr, 
7  H.  &  N.  109. 

.   (/)  See   JEKll   y.    Brown,  [1894J 
A.  C.  124 :  63  L.  J.  P.  C.  46. 
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that,  in  cases  of  this  sort,  unless  the  testator  uses  expres- 
sions of  absolute  restriction,  it  may  generally  be  taken  for 
granted  that  he  intends  to  dispose  of  the  whole  interest ; 
and,  in  furtherance  of  this  intention.  Courts  of  justice  have 
laid  hold  of  the  word  "  estate  "  as  passing  a  fee,  wherever 
it  is  not  so  connected  with  mere  local  description  as  to  be 
cot  down  to  a  more  restrained  signification  O7). 

Another  important  application  of  the  maxim  before  us 
occurs  where  reference  is  made  in  a  will  to  an  extrinsic 
document,  in  order  to  explain  the  testator's  intention,  in 
which  case  such  document  will  be  received  as  part  of  the 
will,  from  the  fact  of  its  adoption  thereby,  provided  it  be 
clearly  identified  as  the  instrument  to  which  the  will 
points  (/t).  Bat  parol  evidence  is  inadmissible  to  show  an 
intention  to  connect  two  instruments  together,  where  there 
is  no  reference  to  a  foreign  instrument,  or  where  the 
description  of  it  is  insufficient  (i).  A  further  illustration^ 
moreover,  of  the  general  principle  presents  itself,  where  the 
question  arises  whether  the  execution  of  a  will  applies  to 
the  several  papers  in  which  the  will  is  contained,  or  is  con- 
fined to  that  with  which  it  is  more  immediately  associated,  or 
whether  an  attested  codicil  communicates  the  efficacy  of  its 
attestation  to  an  unattested  will,  so  as  to  render  effect ual 
a  devise  or  bequest  contained  in  such  prior  unattested 
instrument  (k). 

Without  adducing  further  instances  of  the  application  of 


ig)  Roe  v.  .B^icon,  4  M.  &  S.  866, 
W8.  See  1  Vict.  c.  26,  as.  26,  28. 
hi  Doe  Y,  fVoodaU,  S  G.  B.  849,  the 
question  was  as  to  the  meaning  of  the 
vords  "in  manner  aforesaid"  occnr- 
nng  in  a  will.  And  see  the  cases  on 
this  snhject,  cited  1  Jannan  on  Wills, 
6th  ed.  701  (q). 

.  (A)  Molintux  v.  Motinews,  Cro. 
Jic.  144  ;  Dickinson  v.  Slidolph,  11 
C.  B.  N.  S.  341 ;  1  Jannan  on  Wills, 
6th  ed.  98.    As  to  incorporating  in 


the  probate  of  wills  papers  referred 
to  thereby,  but  not  per  se  testamen- 
tary, see  ^Mldon  v.  Sheldon,  1  Robert* 
81 ;  Allen  v.  Maddock,  11  Moo.  P.  G. 
427 ;  Re  Balme,  [1897]  P.  261  :  6ft 
L.  J.  P.  161. 

{%)  See  Clayton  v.  L(L  Niigent,  18> 
M.  &  W.  200. 

(k)  1  Jarman  on  Wills,  6th  ed.  103  ; 
Allen  V.  Maddock,  11  Moo.  P.  0.  427  ; 
Re  Gill,  L.  R.  2  P.  &  D.  6  ;  Singleton. 
y.  Tomlinsoni  3  App.  Gas.  404. 
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Ezcepdons       the  maxim,  verba  illata  inesne  videntiir — ^it  will  be  proper  to 
moS^  notice  a  difficulty  which  sometimes  arises  where  an  excep- 

tion (I),  or  proviso  (m)  either  occurs  in,  or  by  reference  ifl 
imported  into,  a  general  clause  in  a  written  instrument; 
the  difficulty  (n)  being  to  determine  whether  the  party  who 
relies  upon  the  general  clause  should  aver  that  the  particular 
case  does  not  fall  within  the  exceptive  provision,  or  whether 
he  should  leave  it  to  the  party  who  relies  upon  that  provision 
to  avail  himself  of  it. 

Now  the  rule  usually  laid  down  upon  this  subject  is,  thai 
where  matter  is  introduced  by  way  of  exception  into  a  general 
clause,  the  plaintiff  must  show  that  the  particular  case  does 
not  fall  within  such  exception,  whereas  a  proviso  need  not 
be  noticed  by  the  plaintiff,  but  must  be  pleaded  by  the 
opposite  party  (o).  ''The  difference  is,  that  where  an 
exception  is  incorporated  in  the  body  of  the  clause,  he  who 
pleads  the  clause  ought  also  to  plead  the  exception ;  but 
where  there  is  a  clause  for  the  benefit  of  the  pleader,  and 
afterwards  follows  a  proviso  which  is  against  him,  he 
shall  plead  the  clause,  and  leave  it  to  the  adversary  to 
show  the  proviso  "  ( J>). 

Hence,  if  an  Act  of  Parliament  or  a  private  instrument 
contain,  first,  a  general  clause,  and  afterwards  a  separate 

{l\  Logically  speaking  an  exeqftum  also  arise  with  reference  to  the  repetl 

onght    to  be  of  that  which  would  or  modification  of  a  prior  by  a  snbse- 

otherwise  be  included  in  the  category  quent  statute  (see  Bowyer  t.  Cvk^ 

from  which  it  is  excepted,  but  there  4  C.  B.  236) ;  and  with  reference  to 

are  a  great  many  examples  to  the  the  restriction  of  general  by  special 

contraiy  :  per  Ld.  Campbell,  Chtrly  v.  words  (see  Sowell  v.  Bkhardsj  11 

QuHy,  6  CI.  &  F.  764.  East,  63S ;  11  R.  B.  287). 

■  (m)  The  office  of  a  proviso  in  an  (o)  Spieres  v.  Parker,  1  T.  R.  141 : 

Act  is  either  to  except  something  1  R.  R.  165  ;  IL  v.  Jute$j  8  T.  B. 

from  the  enacting  clause,  or  to  qualify  542  :  5  R.  R.  445  ;  per  hi,  Mansfield, 

its  generality,   or    to    exclude    the  JR.  v.  Jarois^  cited  1  East,  646,  n. ; 

possibility    of    a    misinterpretation  Stevens  v.  Stevens,  5  Excli.  806. 

extending  it  to  cases  not  intended  to  {p)  Per  Treby,  C.J.,  1  Ld.  Baym. 

be  within  its  purview  :  per  Story,  J.,  120  ;  cited  7  T.  R.   31  ;  Russell  r. 

15  Peters  (U.  S.),  R.  445.      C(.  per  Ledsam,  14  M.  &  \V.  674.    See  Crsio 

Ld.  Herschell,  [1897]  A.  C.  656.  v.  Folk,  8  Q.  B.  467. 
(n)  An    analogous  difficulty  may 
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and  distinct  claoBe,  which  has  the  effect  of  taking  out  of  the 
general  cisaae  something  which  woald  otherwise  be  incladed 
in  it,  a  party  relying  upon  the  general  clanse  may,  in 
pleading,  set  oat  that  clause  alone,  without  noticing  the 
separate  and  distinct  claose  which  operates  as  an  exception. 
Bni  if  the  exception  itself  be  incorporated  in  tbe  general 
claaBe,  then  the  party  relying  upon  the  general  clause  must, 
in  pleading,  state  it  with  the  exception,  and  if  he  state  it  as 
containing  an  absolute  unconditional  stipulation,  without 
noticing  the  exception,  it  will  be  a  variance  (q). 

In  accordance  with  the  first  of  these  rules,  where  one 
section  of  a  penal  statute  creates  an  offence,  and  a  subsequent 
section  specifies  certain  exceptions  thereto,  the  exceptions 
need  not  be  negatived  by  the  party  prosecuting  (r).  So, 
where  the  exception  is  created  by  a  distinct  subsequent  Act 
of  Parliament,  as  well  as  where  it  occurs  in  a  subsequent 
section  of  the  same  Act,  the  above  remark  applies  (0) ;  and 
this  rule  has  likewise  been  held  applicable  where  an  exception 
was  introduced  by  way  of  proviso  in  a  subsequent  part  of  a 
section  of  a  statute  which  imposed  a  penalty,  and  on  a  former 
part  of  which  section  the  plaintiff  suing  for  the  penalty 
relied  (t).  "  There  is,"  remarked  Alderson,  B.,  "  a  manifest 
distinction  between  a  proviso  and  an  exception.  Therefore, 
it  an  exception  occurs  in  the  description  of  the  offence  in  the 
statute,  the  burden  of  proof  rests  with  the  complainant  to 
show  that  the  accused  does  not  come  within  it  (?() ;  but,  if 

(?)  Faviaour  v.  Ormrod,  6  R.  L  SflS.     See  15  M.  Ji  W.  318. 
C  430  ;  cited,  Arg.,  TtidCer  v.  Ifeb-  («)  See  per  Ld.  Abingcr,   Thibfiiiu 

tfT,  W    HL   b   W.   873  ;   per    Ld.  v.  Oibsoii,  12  M.  A  W.  S*. 
Abjngtr,   Or.   Junctiott    Jt    Co.   v.  (i)  Himpton  v.  lleady,  12  M.  &,  W, 

ITitM.  8  Id.  221  ;  Thibaulf.  0^)900,  7S6  (as  to  which  caae,  see,  per  Aldcr- 

12  Id.  91 ;  cited  per  Ld.   DenniiLn,  sun,  B.,  Mayor  af  Sal/ord  v.  Acl.-er$, 

PiUk  V.  Foree.  12  Q.   B.  872.     Sea  18  Id.  92) ;  ptr  Parke,  a,  Thih.i«U 

Rot  V.  Baton,  1  M.  ft  S.  386,  368  ;  v.  Gibmii,  12  Id.  98. 
eaddMk  Y.  FomdtT,  8  Scott.  N.  B.  {«)  Davia  v.  Scrace,  L.  R.  4  C.  P. 

715 ;  I  Wiui,    Saunda.    282  b  (1)  ;  172  :  38  L  J.  M.  C.  79 ;   Taijlor  v. 

«.  v.JuiM,  8T.  R.642;5B.  R.  i45.  S«mpkria,  17  C,   a  N.S.S39:  34 

(r)  Fan    Bovent    cate,   9    Q.    B.  L.  J.  M.  C.  1. 
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the  exception  comes  by  way  of  proviso,  and  does  not  alter  the 
offence,  but  merely  states  what  persons  are  to  take  advantage 
of  it,  then  the  defence  most  be  specially  pleaded,  or  ma? 
be  given  in  evidence  under  the  general  issue,  according 
to  circumstances ''  (x). 

The  latter  of  the  two  rules  above  mentioned  may  be  thus 
illustrated.  An  exception  was  introduced  into  the  reservation 
of  rent  in  a  demise,  not  in  express  terms,  but  only  by  reference 
to  subsequent  matter  in  the  instrument,  viz.,  by  the  words, 
*'  except  as  hereinafter  mentioned ; "  the  plaintiff  in  his 
declaration  stated  the  reservation  without  the  exception ;  this 
was  held,  according  to  the  above  rule,  to  be  a  variance  (y). 


Rule  admits 
of  relaxation. 


Ad  proximum  Antecedens  fut  Belatio,  nisi  niPEDUTC?. 
Senten'oa.  (Xoy,  Max.,  9th  ed.  p.  4.) — Relative  icords 
refer  to  the  next  antecedent,  unless  by  such  construction 
the  meaning  of  the  sentence  would  he  impaired. 

Belative  words  must  ordinarily  be  referred  to  the  last 
antecedent,  where  the  intent  upon  the  whole  deed  or 
instrument  does  not  appear  to  the  contrary  {z),  and  where 
the  matter  itself  does  not  hinder  it  (a) :  the  **  last  antecedent" 
being  the  last  word  which  can  be  made  an  antecedent  so  as 
to  have  a  meaning  (6). 


{z)  Per  AldersoD,  B.,  Simpson  v. 
Heady,  12  M.  k  W.  740  :  11  Id.  344  ; 
per  Ld.  Mansfield,  Spieres  v.  Parker, 
1  T.  R.  144 ;  1  R.  R.  165,  and  R,  y. 
JarvU,  1  East,  644  (d) ;  Bousfield  v. 
^t7M>»f,  16M.&W.  185.  ^eeTennant 
V.  Cumberland,  1  E.  &  £.  401. 

(y)  Vavasour  v.  Ormrod,  6  B.  & 
C.  480. 

(2)  Com.  Dig.,  "Prirofe"  (A.  U 
15);  Jenk.  Cent  180;  Dyer,  46  b; 
Wing.  Max.,  p.  19.     See  Bryant  v. 
Wardell,    2    Exch.    479;    PiaU    v. 


AMey,  1  Ezch.  257  ;  EUdric  Tdr- 
graph  Co.  y.  BreU,  10  C.  R  838 ; 
Beg.  y.  Brown,  17  Q.  B.  838,  vith 
which  compare  Be  Jones,  7  Excfa. 
586 ;  E.  Counties  B.  Co.  y.  Jfarriagt, 
9  H.  L.  Cas.  82 ;  a  C,  2  H.  &K. 
625 ;  cited  by  Channell,  B.,  Tdleyv, 
WanUss,  L.  R.  2  £z.  29 ;  S.  C,  Id. 
275 ;  and  in  Latham  y.  I/rfoM,  Id. 
123  ;  Bristol  d:  E.  B.Co.r.  OarUmy 
8  H.  L.  Cas.  477. 

(a)  Finch,  Law,  8. 

(ft)  Per  Tindal,  C.J.,  1  A.  *  £ 
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But,  although  this  general  proposition  is  true  in  strict 
grammatical  construction,  yet  there  are  numerous  examples 
in  the  best  writers  to  show  that  the  context  often  requires  a 
deviation  from  the  rule,  and  that  the  relative  may  refer  to 
nouns  which  go  before  the  last  antecedent,  and  either  take 
from  it  or  give  to  it  some  qualification  (c). 

For  instance,  an  order  of  magistrates  was  directed  to 
the  parish  of  W.,  in  the  county  of  B.,  and  also  to  the  parish 
of  M.,  in  the  county  of  L.,  and  the  words  "  county  of  E." 
were  then  written  in  the  margin,  and  the  magistrates  were, 
in  a  subsequent  part  of  the  order,  described  as  justices  of 
the  peace  for  the  county  aforesaid  :  it  was  held,  that  it 
thereby  sufficiently  appeared  that  they  were  justices  for  the 
county  of  R.  (r/). 

The  above  rule  of  grammar  is,  of  course,  applicable  WiUs. 
to  wills  as  well  as  to  other  written  instruments;  for 
instance  : — A  testator  devised  all  his  property  situate  in  P., 
and  also  his  farm  called  S.,  to  his  adopted  child  M.  He 
then  left  to  his  nephew,  W.,  all  his  other  lands ;  and  the 
will  contained  this  subsequent  clause:  ''And  should  M. 
have  lawful  issue,  the  said  property  to  be  equally  divided 
between  her  lawful  issue."  It  was  held  that  these  words, 
"the  said  property"  did  not  comprise  the  lands  devised 
to  the  nephew,  although  it  was  argued  that  they  must, 
according  to  the  true  grammatical  construction  of  the  will, 
either  comprise  all  the  property  before  spoken  of,  or  must 
refer  to  the  next  antecedent  (e). 


AA5.  S«e  Esdaile  v.  MadeaUf  15 
M.  k  W.  277  ;  Williams  v.  Newtaiiy 
14  M.  &  W.  747  ;  PeaJce  v.  Screech, 
7  Q.  B.  603  ;  Reg.  v.  InhaJbs,  of  St, 
Margaret,  West7ninUei\  Id.  669  ; 
Ledsam  y.  Riissfll  (in  error),  16  M.  & 
W.  663  :  S.  C,  1  H.  L.  Cfls.  687. 

[e)  Staniland  v.  Hopkins,  9  M.  k 
W.  192,  where  a  difficulty  arose  upon 
I  he  construction  of  a  statute.  See, 
-also,  A.'G,  V.  Shillibeerj  3  Exch.  71  ; 


Beer  v.  SanUr,  IOC.  B.  N.  S.  435  ; 
Beckh  V.  Poffe,  7  Id.  861  ;  Earl  of 
Kintore  v.  Ld,  iHva-urijt  4  Macq.  Sc 
App.  Cas.  520. 

(rf)  R,  V.  St,  Mary\  Leicester,  1 
B.  k  Aid.  327  ;  Rej.  v.  Casterton, 
6  Q.  B.  507;  Baring  v.  Christie, 
5  East,  398 ;  7  K.  R.  719  ;  R.  v. 
Chilverscoton,  8  T.  R.  178. 

(c)  Peppercorn  v.  Peacock,  8  Scott, 
N.  R.  651  ;  Hall  v.  Warren,  9  H.  L. 

88—2 
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OPTIMA     BT    FORTISSIMA   IK 

.i  /««f-  11.) — Thf  bfst  and  suregt  mode  of 
^jTi  A «,  u%^7  mm  instrmmtrmt  is  bp  referring  to  the  tim 
wri,e%^  m^  i  eirnonstamces  mmder  trhich^  it  teas  made  (/). 

Tbeane  is  do  betlK*  vav  of  interpreting  ancient  words,  or 
of  <cc^£nang  ancient  grants,  deeds,  and  charters,  than  by 
ixsa£?e  /  ;  and  the  uniform  ooorse  of  modem  authorities 
hiUj  establishes  the  mle,  that,  however  general  the  words 
of  an  ancieci  grant  mav  be,  it  is  to  be  constraed  by  evidence 
of  the  manner  in  which  the  thing  granted  has  always  been 
possessed  and  used;  for  so  the  parties  thereto  mast  be 
supposed  to  have  intended  (ft).  Thus,  if  it  be  donbtfol  on 
the  faee  of  an  instroment  whether  a  present  demise  or  fatore 
letting  was  meant,  the  intention  of  the  parties  may  be  eluci- 
dated by  the  conduct  they  have  pursued  (t) ;  and  where  the 
words  of  an  instmm^it  are  ambiguous,  the  Court  may  call 
in  aid  acts  done  under  it  as  a  clue  to  the  intention  (A). 

Upon  the  same  principle,  also,  depends  the  great  authoritj 
which,  in  construing  an  old  statute,  is  attributed  to  the 
construction  put  upon  it  by  judges  who  lived  at  or  soon 
after  the  time  when  the  statute  was  made,  as  being  best 
able  to  determine  the  intention  of  the  legislature  from  their 


C«s.  420.    Soe,  mlso,  Doe  t.  langUm^ 

2  B.  k  Ad.  650,  691  ;  Chnmevs  cose, 
5  Rep.  68 ;  and  cases  collected  in 
JL  T.  Richards,  1  M.  &  Rob.  177 ; 
Chrnt  T.  SmitA,  2  H.  Bla.  5»4 ;  S 
R.  R.  513 ;  Gallni  v.  Barrington,  2 
Bing.  387  ;  27  R.  R.  663  ;  Doe  v. 
Xall,  6  Exch.  102  ;  Pfoeoel-  v.  Stock- 
ford^  8  De  6.  M.  &  G.  73,  79. 

(/)  The  Courts,  however,  have  fre- 
cjuently  repudiated  the  idea  of  being 
influenced  in  their  interpretation  of 
a  statute  by  knowledge  of  what  oc- 
curred in  Parliament  during  the 
passing  of  the  bill ;  see,  for  instance, 
])cr  Pollock,  C.B.,  7  Exch.  617  ;  per 
AUlerson,  B.,  5  Exch.  667. 


(^>  Per  Ld.  Hardwicke,  A.-G.  t. 
Parker,  8  Atk.  576  ;  and  2  Inst.  282; 
cited  4  T.  R.  819 ;  i»fr  Parke,  B., 
aift  V.  Schwabe,  8  C.  B.  469 ;  and 
Jeurison  v.  Dtfsom,  9  M.  &  W.  556; 
R,  V.  MashUar,  6  A.  &  E.  153;  Fu  t. 
Dav%€^  Id.  374  ;  Senhoux  v.  Eark^ 
Amb.  288  :  Co.  Litt  8  b ;  Xoctinwrf 
V.  Woody  6  Q.  B.  31  ;  perlA.  Eldon, 
A,'G,  V.  PorUer^  10  Ves.  338  :  i^- 
r.  Dulicich  CoUegf,  17  Q.  B.  600. 

(A)  Wdd  V.  Hornby,  7  East,  19? ;  S 
R.  R.  608  ;  R.  v.  Osbourne,  4  East,  327. 

(i)  Chapman  v.  Blucl;  4  Bing. 
N.  C.  187,  195. 

(it)  Pfr  Tindal,  C.J.,  Doe  v.  Kiti. 
8  Bing.  181. 
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knowing  the  circumstanoes  to  which  the  statute  related  (I) ; 
and  where  the  word^  of  an  Act  are  obscure,  and  where  the 
sense  of  the  legislature  cannot,  with  certainty,  be  collected 
by  interpreting  the  language  according  to  grammatical 
correctness,  considerable  stress  is  laid  upon  the  light  in 
which  it  was  received  and  held  by  the  contemporary  lawyers 
of  repute.  ''  Great  regard,"  said  Sir  E.  Coke,  ''  ought,  in 
construing  a  statute,  to  be  paid  to  the  construction  which 
the  sages  of  the  law,  who  lived  about  the  time  or  soon  after 
it  was  made,  put  upon  it ;  because  they  were  best  able  to 
judge  of  the  intention  of  the  makers  at  the  time  when  the 
law  was  made  "  (m).  And,  ''it  is  by  no  means  an  incon- 
venient mode  of  construing  statutes  to  presume  that  the 
legislature  was  aware  of  the  state  of  the  law  at  the  time 
they  were  passed  "  (n).  Yet,  an  Act  which  purports  to  amend 
the  law  is  not  conclusive  evidence  of  what  the  earlier  law 
was  (o) ;  and  even  the  use  of  the  words  ''  it  is  declared  "  does 
not  necessarily  render  an  Act  retrospective  in  operation  (p). 
Conformably  to  what  has  been  said,  stress  was  laid  by 
several  of  the  judges  in  the  Fermoy  Peerage  case  (9),  upon 
the  usage  observed  in  the  creation  of  Irish  Peerages  since  the 
passing  of  the  Act  of  Union.  And  in  Saikeld  v.  Johnson  (r), 
the  Court  of  Exchequer,  referring  to  the  2  &  8  Will.  4,  c.  100, 
observed,  ''  We  propose  to  construe  the  Act  according  to  the 
legal  rules  for  the  interpretation  of  statutes,  principally  by 


(0  2  PhiU.  Eviil.,  10th  ed.  420 ; 
Bank  of  England  v.  Atideraan,  S 
BiDg.  N.  C.  666.  See  the  reaola- 
tioDfl  in  HtydofiCs  case,  3  Rep.  7  ; 
■8  to  which  see  p&r  Pollock,  C.H., 
A.-G.  v.  Saiem,  2  H.  &  C.  431  ; 
Ld.  Camden's  Judgment  in  ErUick  t. 
Carnngtan,  19  How.  St.  Trials,  1043 
et  9tq, ;  per  Coleridge,  J.,  Beg,  v. 
Archb,  of  CwnUrbury,  11  Q.  B.  696, 
596 ;  p€T  Crompton,  J.,  Sharpley  v. 
Mabletharpc,  Z  E,  k  B.  917  ]  per 
Byles,  J.,  6  C.  B.  N.  S.  218. 

[m)  2    Inst.    11,    136,    181 ;    per 


Holt,  C.  J.,  Comb.  R.  210  ;  NewcaaOe 
Corp.  V.  A.-G,,  12  CL  &  F.  419; 
Morgan  v.  Crawthay^  L.  R.  6  H.  L, 
316. 

(n)  Per  PoUock,  C.B.,  Jones  v. 
Bronony  2  Exch.  332. 

(0)  Molltoo  V.  Cowrt  of  IVards, 
L.  R.  4  P.  C.  437. 

{p)  Harding  v.  Qw^ensland 
Commrs.,  [1898]  A.  C.  769  :  67  L.  J. 
P.  C.  144. 

( 9)  6  H.  L.  Cas.  747,  786. 

(r)  2  Exch.  273. 
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v^oris  of  the  statute  itself :  which  we  are  to  read  in 
iljtir  ordiiiarT  dense,  and  cmlr  modify  or  alter  so  for  as  it 
=^T  be  neceasaiT  to  aroid  some  manifest  absnrdify  or 
zi^tccsrohj,  bat  no  fmtiier  {$).  It  is  proper  also  to  con- 
s^ier  the  state  of  the  law  which  it  proposes  or  purports 
t*:*  alter,  the  mischiefs  which  existed  and  which  it  was 
intended  to  remedy  ir^  and  the  natore  of  the  remedy  pro- 
Tiird,  and  to  kok  at  the  statutes  in  pari  waterid  (h)>  fts  ft 
m-esans  of  explaining  this  statate.  These  are  the  proper 
modes  of  ascenainingthe  intoition  of  the  l^islatore." 

G^ioally,  however,  osage  does  not  aid  interpretation 
iftiil€«;s  uiere  be  ambiguity  tr).  If  there  has  been  a  long  usage 
to  a{^T  trust  funds  to  porpoees  warranted  by  one  possible 
c«:  nstniction  <rf  a  wQl,  bat  not  by  another,  the  Courts  lean 
to  that  ccmstniction  which  upholds  the  usage ;  bat  usage 
doe^  not  justify  deviation  from  terms  which  are  plain  (x) : 
it  is  a  strong  ground  for  the  interpretation  of  doubtful 
expressions,  but  affords  no  sanction  to  manifest  breaches  of 
trust  v^.  Similarly,  against  the  clear  words  of  a  statate 
no  usage  is  of  avail  v>^ ;  ftnd  hence  it  has  been  said  that 
the  maxim  amounts  to  no  more  than  this,  that  if  an  Act  be 
susoeptible  of  the  construction  put  upon  it  by  long  usage, 
the  Courts  will  not  disturb  that  construction  (a). 

Bu:  where  a  statute  is  silent  upon  some  points,  usage, 
especially  if  it  be  not  inconsistent  with  the  directions 
actually  given,  may  well  supply  the  defect ;  and  where  a 
sUitute  uses  language  of  doubtful  import,  what  has  been 
done  under  it  for  a  long  course  of  years  may  well  give  an 

5    AnU^  pp.  422  Hstq,  &  G.   822 ;  A.-O.   \.  Sidney  Suatrar 

')  a.  ptT  Ld.    Kaher,  Po%kU  v.  CoiUge,  L.  R.  4  H.  L.  782. 

Kim}4<m   CV.,  llS97^  2  Q.  R  242;  (y)  See  2  H.  L.  Cas.  861,  863. 

S.  C.   :iS99:   A.  C.  143:  68  L.  J.  (s)  Per    Ld.    Broogham,    Dmhar 

Q.  B.  392.  Mags.   v.    Dwheas  of  Boximrght,  ? 

Ku)  Set  £r  p.  Coj^fand,  2  De  G.  CI.  *  F.  S54. 

M.  k  G.  914.  (a)  Per  Pollotk,   C.R,  Poehin  t. 

(r.  K.  KIL  Co.  Y.Hastings,  [1900]  Jhinambe^  I  H.  fc  N.  856  ;  cf.  U 

A.O.  260.  ^Z;  per  Ld.  CunpWU,   Gorham  v. 

{x)  A.'G.  T.  Rxhester,  5  Dc  G.  BL  Bp.  of  Exeter,  15  Q.  B.  73,  74. 
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interpretation,  reducing  uncertainty  to  a  fixed  rule.  In 
such  cases  the  maum,  hereafter  illustrated (6) » is  applicable: 
opHmus  legis  interpres  consttetudo  (c). 

In  construing  an  ancient  statute,  such  as  the  Act  of 
Uniformity,  contemporaneous  usage  is  of  great  value,  and 
to  ascertain  what  that  usage  was  the  Courts  may  refer  to 
all  such  ancient  works  as  a  careful  historian  would  rely 
upon ;  for  the  law  permits  a  reference  to  historical  works  in 
order  to  ascertain  ancient  facts  of  a  public  nature  (d). 

Similar  in  effect  to  an  unbroken  usage  is  a  long  current  Jud^^^ 
of  judicial  decisions  (e) ;  and  where  the  authorities  are  con- 
sistent a  Court  may  feel  bound  by  them  even  if  it  does  not 
wholly  approve  of  the  principles  which  have  been  acted 
upon  (/)• 


Qui  OfiRBT  IN  LiTERA  H^RET  IN  CORTICE.      (Co.  Litt.  288  b.) 

— He  who  considers  merely  the  letter  of  an  insti'unient 
goes  but  skin-deep  into  its  meaning. 

The  law  of  England  respects  the  effect  and  substance 
of  the  matter,  and  not  every  nicety  of  form  or  circum- 
stance (g).  The  reason  and  spirit  of  cases  make  law,  and 
not  the  letter  of  particular  precedents  (A).  Hence  it  is,  as 
we  have  already  seen,  a  general  rule  connected  with  the 
interpretation  of  deeds  and  written  instruments,  that,  where 
the  intention  is  clear,  too  minute  a  stress  should  not  be 
laid  on  the  strict  and  precise  signification  of  words  (i).  For 
instance,  by  the  grant  of  a  remainder,  a  reversion  may 
pass,  and  e  converso  (k) ;  and  if  a  lessee  covenant  to  leave 

(6)  Sec     Chap.     X.,     where     tho  419. 

admisaibUity   of    usage    to    exphiin  (/)  Newton  v.  Come,  4  Biug.  234, 

iostnunents  is  considered,  aud  further  241  ;  29  R.  R.  541. 

tuthorities  are  cited.  {g)  Co.    Litt.   288  ;    Wing.    Max., 

(c)  See  per  Ld.  Brougham,  8  CI.  k  F.  p.  19.     See  per  Coltman,  J.,  2  Scott, 

354  ;  Re  Mackenzie,  [1S99]  2Q.  B.  566.  N.  K.  300. 

(rf)  Bead  v.  Bp.  of  Lincoln,  [1892]  (A)  Per  Ld.  Mansfield,  3  Buit.  1864. 

A.  C.  644  :  62  L.  J.  P.  C.  1.  (t)  Ante,  p.  421. 

(«)  B^indham  v.  Chetwynd,  1  Burr.  (it)  Hobart,  27. 


I 
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the  timber  vhicfa  was  growing  on  the  land  when  he 
ic*.k  it,  the  eoTHiant  wfll  be  broken,  if,  at  the  end  of  the 
itrm,  he  cats  it  down,  bot  leaTcs  it  there ;  for  this,  though 
a  literal  pafonDanee  of  the  coTenant,  wonld  defeat  ite 
icseni  7 . 

In  aenxdance  with  this  principle,  it  is  a  farther  rale, 
that  iii<i«4i  ^rammatiem  hor  ritiat  ckartam  (m) — ^the  gram- 
matical cocstTQction  is  not  always,  in  judgment  of  law,  to 
le  followed ;  and  neither  false  English  nor  bad  Latin 
makes  a  deed  Toid  when  its  meaning  is  apparent  (n).  Thus, 
the  word  "  and  **  has,  as  already  intimated,  in  certain  cases, 
been  read  "'or,'*  and  vice  rrrM,  when  this  change  was 
rendered  necessaiy  by  the  context  (o).  Where,  however, 
a  proviso  in  a  lease  was  altogether  nngrammatical  and 
insensible,  the  Coort  declared  that  they  did  not  consider 
themselves  boond  to  find  ont  a  meaning  for  it  (p). 

In  interpreting  an  Act  of  Parliament,  likewise,  it  is  not 
always  a  true  line  of  construction  to  decide  according  to 
the  strict  letter  of  the  Act;  but,  subject  to  the  remarks 
already  made  (9),  the  Courts  may  consider  what  is  its  fair 
meaning  (r),  and  expound  it  differently  from  the  letter,  in 
order  to  preserve  the  intent  («).     The  meaning  of  particular 


[r,  Woodf.,  L.  k  T.,  16th  cd.  660. 
Cf.  L.  R.  13  Eq.  523. 

(m)  9  Rep.  48  ;  6  Rep.  40 ;  Wing. 
Max.,  p.  18;  Yin.  Abr.,  "<7rom- 
//lar  "  (A.) ;  Lofft,  441.  "  It  may  as 
properly  be  said  in  Scotch  as  in 
English  law  that  falta,  grammaHea 
rton  vUiatehartam :  **per  lA.  Chelms- 
ford,  Oollan  y,  Oollan,  4  Macq.  Sc 
App.  Cas.  591. 

(n)  Co.  Litt.  223  b;  Osbam's 
cote,  10  Rep.  133;  2  Show.  334. 
See  Rug.  v.  JVooldaU,  6  Q.  B.  565. 

(o)  C?uipfnan  v.  Dalton^  Plowd. 
289  ;  Harris  v.  Davis,  I  Coll.  416. 
See  per  Ld.  Halsbuiy,  IS  App.  Cas. 
603. 

(p)  Dos  V.   CareWy  2  Q.  B.  317 ; 


Berd^'C  v.  Spittis,  1  Exch.  175.  S« 
Morrrly  v.  X«,  2  Ld.  Raym.  1223, 
1224. 

{q)  AnU^  pp.  421  et  seq. 

(r)  Par  Ld.  Kenyon,  7  T.  R.  IW; 
Fvtclerv.  Padget,  Id.  509 ;  4IL  R-  511 ; 

11  Rep.  73;  Litt.. 8.67,  withthcoom. 
mcntary,  cited  3  Bing.  N.  C.  525 ;  Co. 
Litt.  381b.  See  VineentY.  Slaymal'fr, 

12  East,  372;  11  R.  R.  413;  Ai^., 
Bignold  v.  Sprins/i^d.  7  CI.  ft  F.  109, 
and  cases  there  cited. 

(«)  8  Rep.  27.  Semper  in  obtati-is 
quod  minimum  esl  seqttiniur,  D.  50, 
17,  9 ;  which  is  a  safe  niarim  for 
guidance  in  onr  own  law;  see  ;«r 
Maule,  J.,  JVilliams  v.  Cro^imq, 
3  C.  B.  962. 
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words,  indeed,  in  statutes,  as  well  as  in  other  instruments, 
is  to  be  found  not  so  much  in  a  strict  etymological  propriety 
of  language,  nor  even  in  popular  use,  as  in  the  subject  or 
occasion  on  which  they  are  used,  and  the  object  that  is 
intended  to  be  attained  {t). 

The  maxim  applies  also  to  the  interpretation  of  contracts  Contracts, 
so  as  to  place  the  construer  in  the  same  position  as  the 
party  who  made  the  contract,  to  view  the  circumstances  as 
he  viewed  them,  and  so  judge  of  the  meaning  of  the  words, 
and  of  the  correct  application  of  the  language  to  the  things 
described  (le),  and  extrinsic  evidence  for  these  purposes  is 
admissible  (x). 

(0  Judgm.,  IL  V.  Hall,  1  B.  &  C.  (a;)  Hudson  v.    Stewart,  L.   R.    9 

123 ;  cited  2  C.  B.  66.  C.    P.   311  :  43   L.    J.    C.    P.    204  ; 

(tt)  Addison   on    Contracts,     9th  Broimi  v,  Fletcher ,  35  L.  T.  165. 
cd.,  p.  44,  and  cases  there  cited. 


-  i - 


T       .F      Ir 


▼H  «ii:^  7.:s4r  -p^i  iii.-^  f:^i'iiarnl7  iai  iffda&ic:  P?  refer  to 

ill*  T°Ait^^  Kj^-t-  iniii*«iL  :c  iirr  •ftj^r-^-^  nc^fr-jes  of  law 
idTTJt  ^nguiTiTiiinlj  &  riz?i»t  >BkrE:iir  xrnc  lat  i*w  nseiriijuit, 

jLTt  irT.iiTti  V.  h  v^nsw  :l  szttl.  ^-lt^— ^  as  are  jitealiariy, 
*ii-x^  r.T  zsj  r^t^ATy^  €Lilz:s,T'tW,  &rcl5cat'je  to  oMiiracts; 
^riii  kn  ^T^rnzc  bi^  bcezi  sl^^t.  c  j  lii^  &rrm2:.;ieicefit  adopted, 
tr.  *L:t.  %s  far  a^  cr^ra-fa/  1-r-  "iirr  ^tinaeciton  heiveen  these 
ir^i.rr.r,  4r.i  :Le  relaiiici  in  -vllei:  ih^T  s:acd  to  each  other. 
TL-e  £r»i  of  u:*ese  yr-Axm,^  sets  fcnh  ihe  general  pnneiirfe, 
ili*  parties  zcaj.  by  ei^ness  aLzreemt-nt  i«i*vr  #/,  and  sub- 
J€e:  to  eenain  rertriedrns.  ac»|a're rights  or  iocnr  liabilities 
which  the  law  of  itself  woald  not  haTe  CDiiferred  or  imposed. 
The  maxims  sal  se*|aently  considered  show  that  a  man  may 
renonnce  a  right  whish  the  law  has  given  to  him ;  that  one 
who  enjoys  the  benefit,  most  likewise  bear  the  inconvenienoe 
or  loss  resulting  from  his  contract ;  that,  where  the  right 
or  where  the  delinqaency  on  each  side  is  equal  in  d^jee, 
the  title  of  the  party  in  actaal  possession  prevails.  Having 
thus  stated  preliminary  roles  applicable  to  the  condact 
and  [position  of  contracting  parties,  we  proceed  to  examine 
the  nature  of  the  consideration  essential  to  a  valid  con- 
tract :  the  liabilities  attaching  respectively  to  vendor  and 
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parehaser :  the  various  modes  of  payment  and  receipt  of 
money :  the  effect  of  contracting,  or,  in  general,  of  doing 
any  act,  through  the  intervention  of  an  agent:  and  the 
legal  consequences  which  flow  from  the  subsequent  ratifica- 
tion of  a  prior  act.  Lastly,  we  state  how  a  contract  may 
be  revoked  or  dissolved,  and  how  a  vested  right  of  action 
may  be  affected  by  the  Statute  of  Limitations,  or  by  the 
negligence  or  death  of  the  party  possessing  it.  It  will  be 
evident,  from  this  brief  outline  of  the  principles  set  forth 
in  this  chapter,  that  some  of  them  apply  to  actions  of  tort, 
as  well  as  to  actions  founded  on  contract ;  and  when  such  is 
the  case,  the  remarks  appended  are  not  confined  to  actions 
of  the  latter  description.  The  general  object,  however,  has 
been  to  exhibit  the  most  important  elementary  rules 
relative  to  contracts^  and  to  show  how  the  law  may,  through 
their  medium,  be  applied  to  regulate  the  infinitely  varied 
transactions  of  a  mercantile  community. 


Modus  bt  Conventio  vincunt  Legem.  (2  Rep.  73.) — The 
form  of  agreement  and  the  convention  of  parties  overntle 
the  law. 

This  may  be  regarded  as  the  most  elementary  principle  General 

,     .  ,  ,    .      principles. 

of  law  relative  to  contracts  (a),  and  may  be  thus  stated  m 
a  somewhat  more  comprehensive  form :  The  conditions 
aimexed  to  a  grant  or  devise,  the  covenants  inserted  in  a 
conveyance  or  lease,  and  the  agreements  whether  written 
or  verbal,  entered  into  between  parties,  have,  when  duly 
executed  and  perfected,  and  subject  to  certain  restrictions, 
the  force  of  law  over  those  who  are  parties  to  such  instru- 
ments or  agreements  (b).     **  Parties  to  contracts,"  remarked 

(a)  In  illastration  of  it,  see  Walsh  (^)  A  *'  contract "  is  defined  to  be 

T.  Sec,  of  StcUe  for  Indiaf  10  H.  L.  "  Une    convention   par    hiquelle    Us 

Caii,  867 ;  Savin  v.  Hoylake  R,  Co.^  deux  parties^  ou  se^ilevient  I'un^  des 

L  R.  1  Ex.  9  ;  Barlow  v.   Teal^  15  deux^  promeitent  et  sengagcut  envtrs 

Q.  B.  D,  501.  VatUre  A  lui  donncr  quelqut  chose  ou 
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Erie,  J.,  *'  are  to  be  allowed  to  regulate  their  righto  and 
liabilities  themselves  "  (c),  and  ''  the  Court  will  only  give 
effect  to  the  intention  of  the  parties  as  it  is  expressed  by 
the  contract "  {d). 

Where  the  tenant  of  a  house  covenanted  in  his  lease  to 
pay  a  reasonable  share  of  the  expenses  of  supporting  and 
repairing  all  party-walls,  and  to  pay  all  taxes,  duties, 
assessments,  and  impositions,  parliamentary  and  parochial, 
— '*  it  being  the  intention  of  the  parties  that  the  landlord 
should  receive  the  clear  yearly  rent  of  £60  in  net  money, 
without  any  deduction  whatever," — and  during  the  lease 
the  owner  of  the  next  house  built  a  party- wall  between  his 
own  house  and  the  house  demised,  under  the  provisions  of 
the  14  Geo.  3,  c.  78 :  it  was  held  that  the  tenant,  and  not 
the  landlord,  was  bound  to  pay  the  moiety  of  the  expense 
of  the  party- wall;  "for,"  observed  Lord  Eenyon,  "the 
covenants  in  the  lease  render  it  unnecessary  to  consider 
which  of  the  parties  would  have  been  liable  under  the  Act ; 
modus  et  conveiiUo  rinctint  legem  "  («). 

So,  in  HowbotJiam  v.  Wilson  (/),  Martin,  B.,  observed, 
"  I  think  the  owner  of  land  may  grant  the  surface,  subject 
to  the  quality  or  incident  that  he  shall  be  at  liberty  to 
work  the  mines  underneath,  and  not  be  responsible  for  any 
subsidence  of  the  surface.  If  the  law  of  itself,  under  certain 
circumstances,  protects  from  the  consequences  of  an  act, 
I  think  a  man  may  contract  for  such  protection  in  a  case 

(I  /aire  ou  A   nc  pas  fairt  quelque         (c)  GoU  v.  Gandy,  23  L.  J.  Q.  B- 

chose:"  Pothier,  Oblig.,  pt  1,  chap.  1,   3  ;  S.    C,    2   E.  ft  B.   847;  /*' 

1,  art   1,  s.  1.     OiMU  jus  aut  con-  Erie,  J.,  4  H.  &  N.  843. 

sensiis  fecitf  aut  neeessitas  canstUuU,  {d)  Jadgm.,   Stadhard    r.   Lu,  3 

aut  Jimxavit  coiisuetndo :    D.    1,    3,  B.   k    S.    372 ;  per    Biumwell,  B., 

40.     ''  It  is  the  essence  of  a  contract  Rogers  v.  Madley,  2  H.  ft  C  249; 

that  there  should  be  a  concurrence  of  and  see  Manchester,  S.  ^  L,  £-  ^'^ 

intention   between  the  parties  as  to  v.  BrowOy  8  App.  Cases,  703  :  52  L  J. 

the  terms.     It  is  an  agreement  be-  132. 

cause  they  agi^e    upon   the    terms,         (e)  BaireU   v.   Duke   of  Bedf<irdf 

upon    the  subject-matter,   the   con-  8  T.  R.  602,  605. 

sideration,  and  the  promise  :"  L.  K.  (/)  8  K  ft  B.  150 :  8  H.  L  Caa. 

4  £x.  381.  348. 
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where  the  law  of  itself  would  not  apply ;  viodm  et  conventio 
vincunt  legem.** 

In  an  action  for  not  carrying  away  tithe  corn,  the  plaintiff 
alleged  that  it  was  ''  lawfully  and  in  due  manner  "  set  out : 
it  was  held  that  this  allegation  was  satisfied  by  proof  that 
the  tithe  was  set  out  according  to  an  agreement  between 
the  parties,  although  the  agreed  mode  varied  from  that 
prescribed  by  the  common  law,  the  tithe  being  set  out  in 
shocks,  and  not  in  sheaves,  as  the  law  directed  {g). 

The  same  comprehensive  principle  applies,  also,  to  Mercautile 
agreements  having  immediate  reference  to  mercantile  trans-  ™'^^^*^°'^^- 
actions :  thus,  the  stipulations  contained  in  articles  of 
partnership  may  be  enforced,  and  must  be  acted  on  as  far 
as  they  go,  their  terms  being  explained,  and  their  deficiencies 
supplied,  by  reference  to  the  general  principles  of  law. 
Although,  therefore,  a  new  partner  cannot  at  law  be  intro- 
duced without  the  consent  of  every  individual  member  of 
the  firm,  yet  the  executor  of  a  deceased  partner  is  entitled 
to  occupy  his  place,  if  there  be  an  express  stipulation  to 
that  effect  in  the  agreement  of  partnership.  Again,  the 
lien  which  a  factor  has  upon  the  goods  of  his  principal  {h) 
arises  from  a  tacit  agreement  between  the  parties,  which 
the  law  implies  ;  but,  where  there  is  an  express  stipulation 
to  the  contrary,  it  puts  an  end  to  the  general  rule  of 
law  (i).  The  general  lien  of  a  banker,  also,  is  part  of  the 
law  merchant,  and  will  be  upheld  by  the  Courts,  unless 
there  be  some  agreement  between  the  banker  and  the 
depositor,  either  express  or  implied,  inconsistent  with  such 
right  (fc). 

ig)  Faeey  v.   ffurdmn,  8  B.  &  C.  S.  460,  486. 
218.     See  Ballitcell  v.    Trappcs,    1  {k)  Branddo  v.  Bamctt,  12  CI.  k 

Taunt.  55.  F.  787  :  8  C.  B.  519  ;  Misa  v.  Ciurie, 

(A)  See  Dixon  v.  Stansfeld,  10  C.  1  App.  Caa.  554,  569. 
^-  398.  As  to  the  lien  of  a  shipowner  on 

(0  P«r  Ld.    Kenyon,    Walker  v.  the   cargo  for   freight,   see  How  v. 

Birch,   6    T.   R.  262.      As    to    the  Kirchner,    11    Moo.    P.    C.    C.    21  ; 

general  lien  of  a  wharfinger  at  common  Kirchner  v.  Ft'?*?/*,  12  Id.  361. 
Uw,  see  Dresser  v.  Bosanqiiet,  4  B.  & 
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Pootrine  of 
|>erformanc«. 


So,  it  has  been  remarked  that,  in  the  ordinary  case  of  a 
sale  of  chattels,  time  is  not  of  the  essence  of  the  contract, 
unless  it  be  made  so  by  express  agreement,  and  this  may 
be  effected  with  facility  by  introducing  conditional  words 
into  the  bargain ;  the  sale  of  a  specific  chattel  on  credit, 
therefore,  althoagh  that  credit  be  limited  to  a  definite 
term,  transfers  the  property  in  the  goods  to  the  buyer, 
giving  the  seller,  when  that  term  has  expired,  a  right  of 
action  for  the  price,  and  a  lien  upon  the  goods,  if  they  be 
still  in  his  possession,  till  that  price  be  paid  (Z). 

The  doctrine  relative  to  specific  performance  may  here 
be  mentioned,  as  showing  that  Courts  of  equity  fully 
acknowledge  the  efficacy  of  contracts,  where  bond  fide  entered 
into  in  accordance  with  the  formalities,  if  any,  required  bv 
law.  Equity,  indeed,  from  its  peculiar  juiisdiclion,  has 
power  for  enforcing  the  fulfilment  of  contracts  which  the 
common  law  does  not  possess  {m) ;  and  in  exercising  this 
power,  it  acts  upon  the  principle  that  express  stipulatioDS, 
if  valid,  prescribe  the  law  quoad  the  contracting  parties. 
For  instance,  money  was  devised  to  be  laid  out  in  land  to 
the  use  of  B.  in  tail,  remainder  to  the  use  of  G.  in  fee.  B., 
having  no  issue,  agreed  with  G.  to  divide  the  money ;  bat 
before  the  agreement  was  carried  out  B.  died,  whereupon 
C.  becoming,  as  he  supposed,  entitled  to  the  whole  fund, 
refused  to  complete  the  agreement.  The  Gourt,  however, 
upon  a  bill  filed  by  B.'s  personal  representatives,  decreed  a 
specific  performance  (;i) ;  acting  thereby  in  strict  accordance 
with  the  maxim,  modus  et  conventio  vincunt  lege^n  (a). 

\Yithout  venturing  further  into  the  wide  field  which  is 


(0  Martindale  v.  Smith,  1  Q.  B. 
395,  cited  in  Page  v.  Edtdjcc,  L.  R. 
1  P.  C.  145.  In  Spartali  v.  Benecke, 
10  C.  B.  216,  Wilde.  C.J.,  obBerves, 
**  If  a  vendor  agrees  to  sell  for  a  de- 
ferred iMiyment,  the  property  passes, 
and  the  vendee  is  entitled  to  call  for 
a  present  delivery  without  payment." 


Sec  56  &  57  Vict  c.  71,  ss.  10  (1), 
18,  41  (1)  (b). 

(wi)  See  BcH9(ni  v.  PauU,  6  E.  & 
B.  273. 

(»)  CarUr  v.  Carter,  Cas.  temp. 
Talb.  271. 

(o)  See,  also,  Ftank  v.  Ffomk,  1 
Chanc.  Cas.  84. 
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here  opening  upon  ns,  we  may  add  that  it  does  sometimes 
happen,  notwithstanding  an  express  agreement  between 
parties,  that  peculiar  circumstances  present  themselves 
which  afford  grounds  for  the  interference  of  a  Court  of 
equity,  in  order  that  the  contract  entered  into  may  be  so 
modified  as  to  meet  the  justice  of  the  case.  For  instance, 
where  an  attorney,  whilst  he  lay  ill,  received  120  guineas 
bj  way  of  apprentice  fee  with  a  clerk  who  was  placed  with 
him,  and  died  three  weeks  afterwards,  the  Court  decreed  a 
return  of  100  guineas,  although  the  articles  provided  that 
if  the  attorney  should  die  within  the  year  £60  only  should 
be  returned  (p).  With  respect  to  this  case,  Lord  Kenyon, 
indeed,  observed  (q),  that  in  it  the  jurisdiction  of  a  Court  of 
equity  had  been  carried  '*as  far  as  could  be;"  but  the 
decision  seems,  from  the  facts  stated  in  the  pleadings  (r), 
to  be  supportable  upon  a  plain  ground  of  equity,  viz.,  that 
of  mutual  mistake,  misrepresentation,  or  unconscientious 
advantage  (s)^  and,  consequently,  not  really  opposed  to  the 
spirit  of  the  maxim,  niodus  et  conveidio  vincunt  legem. 

The  rule  under  consideration,  however,  is  subject  to  Limitation 
limitation,  and  does  not  apply  where  the  express  provisions 
of  any  law  are  violated  by  the  contract,  nor,  in  general, 
where  the  interests  of  the  public,  or  of  third  parties,  would 
be  injuriously  affected  by  its  fulfilment.  Pacta,  qiue  contra 
leges  constitutionesque  vel  contra  honos  mores  jiunt,  nuUam 
rim  habere,  indvhitati  juns  est  {t) ;  and  privatorum  conventio 
juri  publico  non  derogat  (u).  *'  If  the  thing  stipulated  for  is 
in  itself  contrary  to  law,  the  paction  by  which  the  execution  of 
the  illegal  act  is  stipulated  must  be  held  as  intrinsically  null : 
pactis  privatorum  jari  publico  non  derogatur  "  (t).  Accord- 
ingly illegality  may  be  pleaded  as  a  defence  to  an  action  on 

ip)  Neuiion   v.    JRorcsej   1  Vern.,  («)  1  Story,  Eq.  Jurisp.,  12th  ed. 

Sid  ed.  4tfO.     See  Re  Thompson,  1  p.  460. 
£xch.    864  ;    Whincup    ▼.    Hughes,  {t)  C.  2,  3,  6. 

L.  R.  6  C.  r.  88.  (tt)  D.  60,  17,  46,  §  1 ;  D.  2,  14, 

{q)  BaU  V.  Wd)b,  2  Bro.  Ch.  80.  38  ;  9  Rep.  141. 

(r)  See  1  Vera.,  3rd.  ed.  460  (2).  {v)  Arg.,  4  CI.  k  F.  241. 
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a  deed.  Thns,  where  the  defendant  and  other  obligors  on 
a  bond  had  agreed  to  execute  the  bond  in  faToar  of  the 
plaintiff  as  seenrity  for  money  paid  by  him  to  another 
person  as  a  bribe  not  to  prosecute  the  other  obligors  for 
perjury,  the  defendant  was  permitted  to  set  up  the  agree- 
ment and  thereby  avoid  the  payment  of  the  bond  on  the 
ground  of  illegality  (x). 

Again,  the  jurisdiction  of  the  Courts  cannot  be  ousted  bj 
mere  agreement  of  the  parties  (y).  Contracts  in  wriiing 
oft^i  contain  an  **  arbitration  clause."  Such  clause,  in  so 
far  as  it  provides  for  the  reference  of  disputes,  is  valid  (z) ; 
but,  being  construed  as  collateral  to  the  rest  of  the  contract, 
it  is  no  defence  in  law  to  an  action  thereon  (a),  though  it 
may  entitle  the  defendant  to  have  the  action  stayed  (b).  A 
clause  which  provides  absolutely  that  a  right  under  the 
contract  shall  not  be  enforceable  by  action  is  void,  as  an 
attempt  to  oust  jurisdiction  (y) ;  but  if  it  merely  proTides 
that  an  award,  fixing  the  debt  or  the  damages,  shaU  be  a 
condition  precedent  to  the  recovery  thereof  by  action,  it  is 
not  only  valid,  but  is  a  defence  to  the  ^^tion  if  brought 
before  the  award  (c). 

Not  only  is  the  consent  or  private  agreement  of  indivi- 
duals ineffectual  in  rendering  valid  any  direct  contravention 
of  the  law  (d),  but  it  will  altogether  fail  to  make  just, 
sufficient,  or  effectual  that  which  is  unjust  or  deficient  in 
respect  to  any  matter  which  the  law  declares  to  be  indis- 
pensable and  not  circumstantial  merely  (e).  Therefore  an 
agreement  by  a  married  woman,  that  she  will  not  avail 

{x)  Collvis  V.  Blantem,  1  Smith's  (c)  fibott  v.-4wTy,  5  H.  L.  Cis-Sll: 

L.  C,  10th  ed.  355,  and  authorities  25  L.  J.  Ex.  808  ;  Viney  r,  BiqnUd, 

cited  in  the  note  thereto.  20   Q.   B.  D.   172  ;  CaUdoman  /«*. 

(y)  fforton  v.   Saycr,  4  H.  &  N.  Co.  t.  Gilmaur,  [1898]  A.  C.  85. 

643  :  29  L.  J.  Ex.  28.  {d)  See  British  JVagon  Co.  v.  Cfny, 

(z)  Liringst&ti  v.  Rxlli,  5  E.  &  B.  [1896]  1  Q.  B.  86  :  65  L.  J.  Q.  R  75 : 

132.  and    cf.    Montgomery  r.  lA/ebenikal, 

{a)  Collins  v.  Locke,  4   App.  Cas.  [1898]  1 Q.  B.  487 :  %7  h.i.(^.^^^^ 

67 i;Daics(my. Fitzgerald,!  Zx.D.  267.  {c)  Bell,  Diet,  and  Dig.  of  Scotch 

(6)  See  52  k  53  Vict.  c.  49,  ss.  4,  27.  Law,  694. 
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herself  of  her  coverture  as  a  ground  of  defence  to  an  action 
on  a  personal  obligation  which  she  has  incurred,  would  not 
be  valid  or  efifective  in  support  of  the  plaintiff's  claim  and 
by  way  of  answer  to  a  plea  of  coverture  (/) ;  for  a  married 
woman  is  under  a  total  disability,  and  her  contract  is 
absolutely  void,  except  where  it  can  be  viewed  as'a  contract 
by  her  husband  through  her  agency,  or  is  within  the 
Married  Woman's  Property  Acts,  1882  and  1893. 

So,  with  reference  to  a  provision  in  a  foreign  policy  of 
insurance  against  all  perils  of  the  sea,  ^'nullis  exceptis/*  it 
was  observed,  that,  although  there  was  an  express  exclusion 
of  any  exception  by  the  terms  of  the  policy,  yet  the  reason 
of  the  thing  engrafts  an  implied  exception  even  upon  words 
so  general  as  these ;  as,  for  example,  in  the  case  of  damage 
occasioned  by  the  wilful  fault  of  the  assured ;  it  being  a 
general  rule  that  insurers  are  not  liable  when  loss  or 
damage  happens  by  the  fraud  of  the  assured,  from  which 
rale  it  is  not  permissible  to  derogate  by  any  pact  to  the 
contrary ;  for  nulla  pactione  effici potest  ut  dolus prc^stetur  (g) — 
a  man  cannot  validly  contract  that  he  shall  be  irresponsible 
for  his  own  fraud.  Neither  will  the  law  permit  a  person  who 
enters  into  a  binding  contract,  to  say,  by  a  subsequent  clause, 
that  he  vnll  not  be  liable  to  be  sued  for  a  breach  of  it(/i). 

It  is  equally  clear  that  an  agreement  entered  into  between  Agreement 
two  persons  cannot,  in  general,  aflfect  the  rights  of  a  third  ^""riffilts*^^^ 
party,  who  is  a  stranger  to  it ;  thus,  an  agreement  between  o^  ^^Jrd 

u&rties 

A.  and  B.,  that  B.  shall  discharge  a  debt  due  from  A.  to  C, 
does  not  prejudice  C.'s  right  to  sue  A.  for  the  debt;  deUtomm 
pactionibus  creditorum  petitio  nee  tolli  nee  inimii  potest  (i) ; 

(/)  See    Liverpool  Addphi   Loan  dx.  Ins.  Co.,   [1898]  2  Q.   B.   114  : 

A».  V.   Fairhurit,    9    Exck    422 ;  67  L.  J.  Q    B.  666  ;  Shaxo  v.  G,  W. 

Wright  V.  Leonard,  11  C.  B.  N.  S.  B.  Co.,  [1894]  1  Q.  B.  373,  382. 

258;  Cannam  r.  Farmer,  8  Exch.  {h)  Per    Martin,     B.,    Kelsall    v. 

698 ;  BartleU  r.    fFells,  1   B.  &  S.  Tyler,  11  Exch.  534. 

886  ;  Battman  v.  Faber,  [1898]  1  Ch.  (i)  1  Pothier,  Oblig.,  108, 109.    See, 

145  :  67  L.  J.  Ch.  130.  however,  Bouse  v.    Bradford  Bank, 

{g)  Judgm.,  5  M.  &  S.  466  :  D.  2,  [1894]  A.  C.  586. 
H.  27,  8.    See  Trinder  v.  Thames, 

L.M.  34                                _ 
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^nL  mtexyr^xig  to  the  mle  of  the  Boman  law,  privati$ 
jiorr#  ibif'mf  ■;•«  yf  i/t'^fHi  esf  mom  Ittdijus  caterorum  (k). 

In  the  abcnv  and  sbnilar  cafiOB,  ttien,  as  veil  as  in  some 
ciishers  idalire  to  the  iispoatkm  of  property,  which  have 
been  notaeed  in  the  pi^ceding  chapter  (Z)>  another  maxim 
empi^adeaQv  applies :  jtfrtwr  €i  potemtior  est  dispositw  Ugi» 
?'-i  M  h'l  mimU  *  iK  ^ — the  law  in  some  cases  overrides  the  will 
of  the  indiridaal,  and  renders  ineffective  and  futile  his 
expressed  intention  or  ccmtract  (n). 
^^  For  instance,  '*  surrender ' '  is  the  term  applied  in  law 

to  "*  an  act  done  bv  or  to  the  owner  of  a  particular  estste, 
the  ^^dity  of  which  he  is  estopped  from  disputing,  and 
which  could  not  have  been  done  if  the  particular  estate 
continued  to  exist :  **  as  in  the  case  of  a  lessee  taking  a 
second  lease  from  the  lessor,  or  a  tenant  for  life  accepting 
a  feofim^it  from  the  party  in  remainder,  or  a  lessee 
accepting  a  rent-charge  from  his  lessor.  In  such  case  the 
surrend^  is  not  the  result  of  intemtion ;  for,  if  there  was  do 
intention  to  surrender  the  particular  estate,  or  even  if  there 
was  an  express  intention  to  keep  it  unsurrendered,  the 
surrender  would  be  the  act  of  the  law,  and  would  prevail  in 
spite  of  the  intenticm  of  the  parties  (o) :  fortiar  et  potentior 
est  dispantio  legis  qmam  hominis  (p). 

{k^  D.  2,  15,  3,  \w.  with  by  the  agreement  of  the  parties, 

(/)  Se«,  abo,  per  Ld.  Kenjon,  Doe  r,  aad  it  applies  to  ooTenants  ezpresMd 

Carter^  8  T.  R.  61  :  &  C,  Id.  SOO ;  to  be  with  assignees,  aa  well  as  to 

4  R.  R.  586  ;  Aig.,  15  East,  178.  others  ;  **  Jndgm.,  1  Exeh.  645.    Aod 

(m)  Go.    liti.    234   a,    cited,    15  see  Jodgm.,  JSTiMlno^lite  v.  JT'lTonRe, 

East,  178.    The  maxim  is  iUnstialed  6  M.  a  W.  216. 

bj  WUliams,  J.,  B^ri  t.  FdrlxTy  4  (o)  Zym  y.  JReed,  18  M.  k  W.  285, 

C.  B.  N.  S.  SIS— 214.  306  ;    commented    on,    Niekdlt  t. 

(a)  For  instance,  a  man  cannot,  by  AtkersUme,  10  Q.  B.  944.    As  to  a 

his  own  acts  or  words,  render  that  surrender  by  operation  of  law,  see 

inevocable,  which,  in  its  own  natnre  also  the  cases  collected,  2   Smitli, 

and  according  to  established  rales  of  L.  C,  10th  ed.  814  et  mq, ;  JDoe  r. 

law,  is  revocabK  as  in  the  case  of  a  JVood,  14  M.  k  W.  682;  Moniaonx. 

wilL      Similarly,   it  was  said    that  Chadwiek,  7  C.  B.  266 ;  Taauier  t. 

**  the  rale  which  pmhibits  the  assign.  SariUyy  9  C.  B.  634  ;  Jndgm.,  Dot 

ment  of  a  right  to  sne  on  a  covenant,  t.  PodU^  11  Q.  B.  716. 

is  not  one  which  can  be  dispensed  {p)  Similarly  applied  in  8  Johns. 
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Subject  to  such  and  similar  exceptions,  however,  the 
general  rule  of  the  civil  law  holds  equally  in  our  own; 
pacta  eonventa  qtue  neque  contra  leges  neque  dolo  vialo  inita 
sunt  omniinodo  observanda  sunt  (q) — compacts  which  are  not 
illegal,  and  do  not  originate  in  frand,  must  in  all  respects 
be  observed. 


QuiUBBT     POTEST     RENUNCIABE     JuRI     PRO     SB    INTRODUCTO. 

(Witig.  Max.,  p.  483.) — Any  one  may,  at  his  pleasure, 
renounce  the  benefit  of  a  stipxdation  or  other  right 
introduced  entirely  in  his  own  favour  (r). 

According  to  the  well-known  principle  expressed  in  this  Waiver  of 
maxim,  a  defendant  may,  as  a  rule,  decline  to  avail  himself    ®  ®^^' 
of  a  defence  which  would  be  at  law  a  valid  and  sufficient 
answer  to  the  plaintiff's  demand,  and  waive  his  right  to 
insist  upon  that  defence  {s). 

For  instance,  a  defendant,  who  is  sued  for  a  debt  barred  statute  of 
by  the  statute  of  limitations  (f),  may  waive  his  right  to  rely     ^™^  * 
upon  the  defence  which  that  statute  confers  {u) ;  and  the 
benefit  of  the  statute  may  also  be  waived  by  a  debtor  before 

(U.S.),  R.  401  ;  Co.  Litt.  338  a.     It  Westbury,  Hunt  v.  HwU,  31  L.  J. 

may  possibly  happen,  too,  that  the  Ch.  175.     For  instance,  if  an  action 

direction  of  a  particular  legal  tribunal  be  brought  upon  a  contract  which  is 

will  have  to   be   disregarded  by  a  shown  at  the  trial  to  be  illegal,  the 

judge,   as  opposed   to  the  common  Courts   may  apply  the   maxim,   ex 

law  ;  see  per  Coleridgt*,  J.,  15  Q.  B.  turpi  eatcm  non  oritur  actio,  although 

192.     And  see  other  instances,   in  the  defendant  has  not  pleaded  the 

connection  with  illegal  contracts,  ^K»^  illegality;   Scott  v.  Brovm,  [1892]  2 

Et  vide  per  Ld.   Truro,   Mlcock  y.  Q.  6.  724 ;  see  pott^  p.  554. 
Mapp,  3  H.  L.  Cas.  507 ;  per  Parke,         («)  See  per  Bayley,  J.,  2  M.  &  S. 

B.,  JfalleU  V.  Dowdall,  18  Q.  B.  87.  25;  per  Abbott,  C.J.,  6  B.  &  Aid. 

iq)  C.  2,  3,  29.  686.     Graham  v.   hvgleby,  1   Exch. 

(r)  Bell,  Diet,  and  Dig.  of  Scotch  651,  656,  shows  that  a  plaintiff  might 

Law,  545 ;  1  Inst.  99  a ;  2  Inst.  183  ;  waive  the  benefit  of  the  4  Ann.  c  16, 

10  Rep.   101 ;    Wilson  v.  Mcintosh,  s.  11,  which  required  that  a  plea  in 

[1894]  A.  C.  138  :  63  L.  J.  P.  C.  49.  abatement    should    be    verified    by 

The  words  pro  se  were  introduced  afiidavit. 
to  show  tliat  no  man  can  renounce  a         (0  21  Jac.  1.  c.  16. 
right,  of  which  the  claims  of  society         (u)  See  B.  S.  C.  1883,  0. 19,  r.  15. 
forbid    the    renunciation :   per   Ld. 

34—2 
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action  brought  to  recover  the  debt  (x),  by  his  -  signing  a 
written  (,v)  promise  to  pa;  the  debt,  either  tmconditionally  or 
snbject  to  conditions  afterwards  fnlfilled,  or  a  written 
acknowledgment  of  the  debt  from  which  a  promise  to  pay 
it  may  be  inferred  (z)  ;  or,  again,  by  his  making  a  p&rt 
payment  on  acconnt  of  the  whole  debt  under  circnmstanees 
which  do  not  rebut  the  implication  of  a  promise  by  him  to 
pay  the  balance  (a). 

Similarly,  where  a  person  is  sued  after  his  coming  of  a^ 
for  a  debt  which  he  contracted  during  his  infancy,  and 
which,  owing  to  his  infancy,  was  either  voidable  by  him,  or 
even  absolutoly  void  [b),  it  is,  no  doubt,  generally  open  to 
him  to  waive  such  ground  of  defence.  The  statnte  law  (c) 
has,  indeed,  affected  the  general  rule  of  the  common  law  {(/), 
that  a  person  binds  himself  by  his  ratification  after  full  age 
to  transactions  which  he  entered  into  while  an  infant ;  yet 
there  are  still  transactions  to  which  that  rule  applies.  For 
instance,  if  an  infant  makes  a  settlement  of  property  apoD 
his  marriage,  the  settlement  is  generally  voidable  by  him 
upon  bis  coming  of  age,  but  he  may  waive  his  right  to  avoid 
it  by  bis  then  ratifying  it,  or,  indeed,  by  his  not  repudiating 
it  within  a  reasonable  time  after  his  majority  (e). 

A  man  may  also  not  merely  relinquish  a  particular  line 
of  defence,  but  he  may  also  renounce  a  claim  which  might 
have  been  substantiated,  or  release  a  debt  which  might  have 
been  recovered  by  ordinary  legal  process ;  or  he  may,  bj 
his  express  contract  or  stipulation,  exclude  some  more 

(a:)  S*e  Saleinan  v.  Pindar,  8  Q.  B.  C.  603. 
574,  (i)  37  k  88  VioC.  c.  62,  >.  I ;  «« 

(y)  See  9  Geo.  4,  c.  14,  s.  1 ;  19  ft  b1u>  65  Vict.  c.  4.  h.  S. 
20  Vict.  c.  97,  B.  13.  (c)  87  k  88  Vict.  c.  62,  >.  2 ;  «« 

(!)  See  He  River  Sleavur  Co.,  L  K.  Smith  v.  King,  [1892]  2  Q.  B.  ill 
6  011.822,828;  Ortm  v .  Humjihreya,  (d)   See  Harrit  r.   Wall,  1  Eid. 

28  Ch.   D.   474  t  S3  L.  J.  Ch.  626;  122. 

Slam/ord  Bank  v.  .Smitli,  [1892]   1  (s)  iHicarrf*  v.  (?or(<r,  [ISM]  A.  C. 

y.  B.  766  :  61  1-.  J.  Q.  B.  405.  360:  63  L.  J.  Ch.  100:  RtEodtn. 

{a)  J/oryaii  v.  Soiclavda,  U  R.  7  [1394]   2  Ch.   421:   63   L  J-   Oi. 

Q,  B.  493  .   TaiLMr  v.  HmaH,  6  B.  &  609. 
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extensive  right,  which  the  law  would  otherwise  have  conferred 

upon  him.    In  all  these  cases,  the  rnle  holds,  omnes  licentiaiii 

Jiabere  his  qua  pro  se  indulta  mnt  rentmciare  (/) — every  man 

may  renounce  a  benefit  or  waive  a  privilege  which  the  law 

has  conferred  upon  him  (g).    For  instance,  whoever  contracts 

to  purchase  an  estate  in  fee-simple  without  any  stipulation 

to  vary  the  general  right,  is  entitled  to.  call  for  a  conveyance 

of  the  fee,  and  to  have  a  good  title  to  the  legal  estate  made 

out.    But  a  man  may,  by  express  stipulation,  or  by  contract, 

or  even  by  consent  testified  by  acquiescence  or  otherwise, 

bind  himself  to  accept  a  title  merely  equitable,  or  a  title 

subject  to  some  incumbrance ;  and  whatever  defect  there 

may  be,  which  is  covered  by  this  stipulation,  must  be 

disregarded  by  the  conveyancer  to  whom  the  abstract  of 

title  is  submitted,  as  not    affording  a  valid    ground  of 

objection  {h).    Again,  the  right  to  estovers  is  incident  to  the 

estate  of  a  tenant  for  life  or  years  (though  not  to  the  estate 

of  a  strict  tenant  at  will),  unless  he  be  restrained  by  special 

covenant  to  the  contrary,  which  is  usually  the  case ;  so  that 

here  the  above  maxim,  or  that  relating  to  modus  et  conventio, 

may  be  applied  (i). 

Another  familiar  mstance  of  the  application  of  the  same  Waiver  of 
principle  occurs  in  connection  with  the  law  of  bills  of  SuhcmoTir, 
exchange  (A:).  The  general  rule  is,  that,  in  order  to  charge 
the  drawer  or  indorser  of  a  bill,  the  holder  must,  on  the  day 
the  bill  falls  due,  present  it  to  the  acceptor  for  payment  (l), 
and,  if  payment  be  refused,  he  must  give  to  the  drawer 
or  indorser  notice  of  the  dishonour  within  a  reasonable 

(/)  C.    1,  8,   51;    C.   2,    3,   29  ;  MartiD,   B.,   8    E.  &    B.  151  ;   ;i«r 

JnvUo  hen>efteiwm  mm  datwr,  D.  50,  Pollock,  C.B.,  and  Bramwell,  B.,  2 

17,    69.      See,    as    an    iUnstration,  H.  &  C.  308,  309.     See  Enohin  v. 

Markhain  v.  Stanford,  U  C.  B.  N.  S.  Wylir,  10  H.  L.  Cas.  1, 15. 

876,  888  ;  distingoished  in  Morten  v.  {h)  8  Prest  Abe.  Tit.  221. 

Marahally  2  H.  &  C.  805.  (t)  Co.  Litt.  41  b. 

(g)  Per    Erie,    C.J.,    Rumsey    v.  (k)  Now  codified  by  the  45  &  46 

JV.  E.   R.   Co,,  14  C.  B.  N.  S.  649 ;  Vict.  c.  61. 

Caledonian  R.    Co,    v.    Lockhart,   8  (J)  Ss.  45,  46. 
Macq.  Sc.  App.  Cas.  808,  822  ;  per 
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time  thereafter  (fit).  As  regards  the  drawer,  the  reason 
of  this  rule  is  that  the  acceptor  is  presumed  to  have  in  his 
hands  effects  of  the  drawer  for  the  purpose  of  discharging 
the  bill ;  and,  therefore,  notice  to  the  drawer  is  reqaisite, 
in  order  that  he  may  withdraw  his  eOTects  as  speedily  as 
possible  from  the  acceptor's  hands.  Unless  these  previoas 
steps  have  been  taken,  generally  the  drawer  cannot  be 
resorted  to  on  non-payment  of  the  bill;  ani  the  want  of 
notice  of  the  dishonour  to  a  drawer,  who  has  effects  in  the 
hands  of  the  acceptor,  is  considered  as  tantamount  to  pay- 
ment by  him.  Again,  where  a  bill  has  been  indorsed,  and 
the  holder  intends  to  sue  an  indorser,  it  is  incumbent  on 
him  first  to  demand  payment  from  the  acceptor  on  the 
day  when  the  bill  falls  due,  and,  in  case  of  refusal,  to  give 
notice  thereof  within  a  reasonable  time  to  the  indorser; 
the  reason  being,  that  the  indorser  is  in  the  position  of  a 
surety  only,  and  his  undertaking  to  pay  the  bill  is  not  an 
absolute,  but  a  conditional  undertaking,  that  is,  in  the 
event  of  a  demand  made  on  the  acceptor  (who  is  primarily 
liable)  at  the  time  when  the  bill  becomes  due,  and  of  refusal 
on  his  part  to  pay.  As,  however,  the  rule  requiring  pre- 
sentment for  payment  and  notice  of  dishonour  was  intro- 
duced for  the  benefit  of  the  party  to  whom  such  notice  must 
be  given,  it  may,  in  accordance  with  the  above  maxim,  be 
waived  by  that  party  (n).  But  though  a  party  may  thus 
waive  the  consequences  of  laches  in  respect  of  himself,  be 
cannot  do  so  in  respect  of  antecedent  parties;  for  that 
would  violate  another  legal  principle,  which  limits  the 
application  of  the  maxim  now  under  consideration  to  cases 
in  which  no  injury  is  inflicted,  by  the  renunciation  of  a 
legal  right,  upon  a  third  party. 
Qnaiifioation         It  will  be  Seen  from  some  of  the  preceding  instances, 

that  the  rule  which  enables  a  u.  an  to  renounce  a  right 
which  he  might  otherwise  have  enforced,  must  be  applied 
with  this  qualification,  that,  in  general,  a  private  compact 

(m)  45  k  46  Vict.  c.  61,  as.  47—60.  («)  Ss.  46  (2)  (e),  50  (1)  (b). 


of  mle. 
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cannot  be  permitted  to  derogate  from  the  rights  of  third 
parties  (u).  In  other  words,  although  a  party  may  renounce 
a  right  or  benefit  pro  se  introductam,  he  cannot  renounce 
that  which  has  been  introduced  for  the  benefit  of  another 
party ;  thus,  the  rule  that  a  child  within  the  age  of  nurture 
cannot  be  separated  from  the  mother  by  order  of  removal, 
was  established  for  the  benefit  and  protection  of  the  child, 
and  therefore  cannot  be  dispensed  with  by  the  mother's 
consent  (p). 

One  case  may,  however,  be  mentioned  to  which  the  rule  Principal 
applies,  without  qualification — that  of  a  release  by  one  of  *^^®^^*y- 
several  joint  creditors,  which,  in  the  absence  of  fraud  and 
collusion,  operates  as  a  release  of  the  claim  of  the  other 
creditors,  and  may  be  pleaded  accordingly.  On  the  other 
hand,  the  creditor's  discharge  of  one  joint  or  joint  and  several 
debtor  is  a  discharge  of  all  {q) ;  and  a  release  of  the  principal 
debtor  discharges  the  sureties ;  unless,  indeed,  there  be  an 
express  reservation  of  remedies  as  against  them,  enabling 
the  release  to  be  construed  as  a  mere  covenant  not  to  sue 
the  principal  (r). 

It  is  also  a  well-known  principle  of  law  that,  where  a 
creditor  gives  time  to  the  principal  debtor  («),  there  being 
a  surety  to  secure  payment  of  the  debt,  and  does  so  without 


(o)  7  Rep.  23.  See  Brinadon  v. 
Ailard,  2  E.  &  E.  19 ;  Slater  v. 
Maffor  of  Sunderland^  33  L.  J. 
Q.  B.  87. 

ip)  Keg.  T.  Birmingham,  5  Q.  B. 
210.     See  5  B.  &  B.  892  :  10  Q.  B.  D. 

1  "r 

1  to. 

(q)  NichoUon  v.  Rtvill,  4  A.  &  E. 
675,  683  ;  Co.  Litt  232  a;  Judgm., 
Price  V.  Barker,  4  E.  &  B.  777; 
ClayUm   v.  KynaeUm,  2  Salk.  573  ; 

2  RolL  Abr.  410,  D.  1  ;  412  G.,  pi.  4. 
(r)  KearOey  v.  CoU,  16  M.  &  W. 

128;  Th(finp$on  v.  Lack,  3  C.  B. 
540  ;  Price  v.  Barker,  4  E.  &  B.  779  ; 
Owen  y.  Homan,  4  H.  L.  Gas.  997, 
1037.      See    Commerd^U    Bank    of 


Tasmania  v.  Jmes,  [1893]  A.  C.  313  : 
62  L.  J.  P.  C.  104. 

(«)  "The  general  rule  of  law 
where  a  person  is  surety  for  the  debt 
of  another  is  this — that  though  the 
creditor  may  be  eutitled,  after  a  cer- 
tain period,  to  make  a  demand  and 
enforce  payment  of  the  debt,  he  is 
not  boand  to  do  so  ;  and  provided  he 
does  not  preclude  himself  from  pro- 
ceeding against  the  principal,  he  may 
abstain  from  enforcing  any  right 
which  he  possesses.  If  the  creditor 
has  volontarily  placed  himself  in  such 
a  position  that  he  cannot  sue  the 
principal,  he  thereby  discharges  the 
surety.      But    mere    delay    on    the 
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positivi  juris. 


consent  of  or  communication  with  the  surety,  be  discharges 
the  surety  from  liability,  as  he  thereby  places  him  in  a  n^ 
situation  (t),  and  exposes  him  to  a  risk  to  which  he  would 
not  otherwise  be  liable  {u) ;  and  this  seems  to  afford  a 
further  illustration  of  the  remark  already  offered,  that  a 
renunciation  of  a  right  cannot  in  general  (x)  be  made  to  the 
injury  of  a  third  party, 

Where,  however,  a  husband,  whose  wife  was  entitled  to 
a  fund  in  court,  signed  a  memorandum  after  marri^, 
agreeing  to  secure  half  her  property  on  herself,  it  was  held 
that  it  was  competent  for  the  wife  to  waive  this  agreement, 
while  executory,  and  that  any  benefit  which  her  children 
might  have  taken  under  it,  had  it  been  executed,  was 
defeated  by  her  waiver  (y). 

Lastly,  it  is  dear  that  the  maxim,  quilibet  potest  renun- 
dare  juri  pro  se  introdttcto,  is  inapplicable  where  an  express 
statutory  direction  enjoins  compliance  with  the  forms  which 
it  prescribes ;  for  instance,  a  testator  cannot  dispense  with 
the  observance  of  formalities  essential  to  the  validity  of  a 
will ;  for  the  provisions  of  the  Wills  Act  were  introduced 
for  the  benefit  of  the  public,  not  of  the  individual,  and  mast 
be  regarded  as  positive  ordinances  of  the  legislature,  binding 


part  of  the  ci-editor,  unaccompnnied 
by  any  valid  contract  with  the  prin- 
cipal, will  not  discharge  the  surety  :  ** 
prr  Pollock,  C.B.,  Price  v.  Kirkham^ 
3  H.  &  C.  441. 

(t)  See   Harrison  v.   Seymour,  L. 
K.    I   C.    P.   518;    Union  Bank  of 
Manchsster  v.  Beech,  3  H.  &  C.  672  ; 
Skillett  V.   FUtcTuir,   L.  R.   2  C.   P. 
469,  and  cases  there  cited. 

(w)  Per  Ld.  Lyndhnrst,  Oakeley  v. 
Pasheller,  4  CI.  k  F.  233.  See  further 
as  to  the  rule  above  stated,  jier  Ld. 
Brougham,  Macia^gart  v.  Watson, 
3  CI.  k  F.  641  ;  per  Ld.  Eldon, 
Samuell  v.  Howurih,  3  Mer.  278  ;  17 
R.  R.  81,  adopted  hy  Ld.  Cottenhain, 
Creighton  v.  Rankin,  7  CI.  k  F.  346  ; 


Manley  v.  Boycot,  2  £.  &  B.  46; 
Poolty  V.  Harradine,  7  Id.  431; 
Lawrence  v.  WalmsUy,  12  C.  B. 
N.  S.  799,  808.  See  also  Bottar  t. 
Macdonald,  3  H.  L.  Caa.  -226; 
Qen.  St,  Nav,  Co.  v.  BoU,  6  C.  B. 
N.  8.  550  ;  Way  v.  ffeam,  11  Id. 
774  :  18  Id.  292;  Fraser  v.  Jon'an, 
8  £.  &  B.  308 ;  Taylor  v.  Bury^ 
5  H.  &  N.  1 ;  Bailey  v.  Edwards,  4 

B.  k  S.  761;  Bouse  v.  Bradford 
Bank,  [1894]  A.  C.  686 :  63  L-  J. 
Ch.  890. 

{x)  See  Langley  v.  HeadUtMd^  19 

C.  B.  N.  S.  42. 

(y)  Fenner  v.  Taylor,  2  Ras<.  k 
My.  190  ;  87  R.  K.  800;  Macq..  H. 
k  W.  85. 
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upon  all  (z).  Nor  can  an  in  dividual  waive  a  matter  in 
which  the  public  have  an  interest  (a),  or  a  public  body, 
entrusted  with  powers  to  be  exercised  for  the  benefit  of  the 
public,  waive  their  right  to  exercise  any  of  those  powers  {b) ; 
and  the  maxim  seems  also  inapplicable  where  a  defendant 
enters  into  an  agreement  by  which  he  is  to  be  deprived  of 
that  right  to  protection  to  which  by  law  he  is  absolutely 
entitled  (c). 


Qui  semtit  Commodum  sbntire  debet  bt  Onus. — (2  Inst. 
489.) — He  ivho  derives  the  advantage  ought  to  sustain  the 
burthen. 

This  rule  (d)  applies  as  well  where  an  implied  covenant  Covenant 
runs  with  the  land,  as  where  the  present  owner  or  occupier  the  land, 
of  land  is  bound  by  the  express  covenant  of  a  prior  occu- 
pant ;  whenever,  indeed,  the  ancient  maxim,  transit  terra 
ctim  onere,  holds  true  (c^).  The  burthen  of  repairs  has,  we 
may  observe,  always  been  thrown  as  much  as  possible,  by 
the  spirit  of  the  common  law,  upon  the  occupier  or  tenant, 
not  only  in  accordance  with  the  principle  contained  in  the 
above  maxim,  but  also  because  it  would  be  contrary  to 
justice,  that  the  expense  of  accumulated  dilapidation  should, 
at  the  end  of  a  tenancy,  fall  upon  the  landlord,  when  a 
small  outlay  of  money  by  the  tenant  in  the  first  instance 
would  have  prevented  any  necessity  for  such  expense ;  to 
which  we  may  add  that,  generally,  the  tenant  alone  has 
the  opportunity  of  observing,  from  time  to  time,  when 
repairs  become  necessary.     In  a  leading  case  on  this  subject, 

{z)  See  per  Wilaon,  J.,  Haherghiiin  toft,  [1891]  2  Q.   B.   384:  60  L.   J. 

▼.   ViiwenL,    2  Ves.  jun.'  227 ;  cited  Q.  B.  745 :  see  al80  YcMi/som  v.  Kiiuf, 

CounUM  of  Zv-hy  FerraHs  v.  Marq.  [1899]  1  Q.  B.  444  :  68  L.  J.  Q.  B.  660. 

cfBcrtftrrdy  8  Curt,  493,  498  ;  S.  C,  (c)  Lee  v.  Itead^  5  Beav.  381. 

affirmed  4  Moore,  P.  C.  339.  (</)  In  exem)>litication  whereof  see 

(rt)  Per  Alderson,  B.,  Graham  v.  //oytrorrf  v.7>iijf,  12  C.  B.  N.  S.  364. 

IngUby,  I  Exch.  667.  («)  Co.  Litt.  231  a.     See  Monle  v: 

{b)  Ayr  Harbour  Trustees^,  Oatoald^  Oarreli,  L.  R.  5  Ex.  13,  and  cases 

8  App.  Cr8.  623  ;  Spurting  y.  Ban-  there  cited. 
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the  facts  were  that  a  man  demised  a  house  by  indenture  for 
years,  and  the  lessee,  for  himself  and  his  executors,  cove- 
nanted with  the  lessor  to  repair  the  house  at  all  times 
necessary ;  the  lessee  afterwards  assigned  it  to  another 
party,  who  suffered  it  to  decay ;  it  was  adjudged  that 
covenant  lay  at  suit  of  the  lessor  against  the  assignee, 
although  the  lessee  had  not  covenanted  for  him  and  his 
assigns ;  for  the  covenant  to  repair,  which  extends  to  the 
support  of  the  thing  demised,  is  quodammodo  appurtenant 
to  it,  and  goes  with  it ;  and,  inasmuch  as  the  lessee  had 
taken  upon  himself  to  bear  the  charges  of  the  reparations, 
the  yearly  rent  was  the  less,  which  was  to  the  benefit  of  the 
assignee,  and  qui  sentit  commodum  sentire  debet  et  onus  {/). 

The  following  case  also  serves  to  illustrate  the  same 
principle.  An  action  was  brought  by  the  devisee  in  fee 
of  premises  against  the  executor  of  a  devisee  for  life  of 
the  same  premises  for  permissive  waste,  the  devise  pro- 
viding that  the  tenant  for  life  should  keep  the  premises 
in  repair.  The  Court  pronounced  judgment  in  favour  of 
the  plaintiff  on  the  ground  that,  however  doubtful  might 
be  the  liability,  in  respect  of  permissive  waste  (ff),  of  a  tenant 
for  life,  upon  whom  no  express  duty  to  repair  was  imposed 
by  the  instrument  creating  the  estate,  yet  where  such  a 
duty  was  imposed  the  liability  passed  with  the  enjoyment 
of  the  thing  thus  demised  (g). 

The  maxim  under  consideration  affects  a  person  who 
accepts  a  bequest  of  leaseholds.  For  instance,  a  person 
who  enjoys  leasehold  property  under  a  will,  as  legal  or 
equitable  tenant  for  life,  is  generally  bound,  as  between 
himself  and  the  testator's  estate,  to  perform  all  the  tenant's 
obligations  under  the  lease  which  arise  during  the  coarse 
of  his  life  interest  (/e). 

(/)  Dean  and  Chapter  of  IFind-  D.  404  :  49  L.  J.  Q.  B.  609  ;  Atpden  f. 

sor's  case,  6  Rep.  25.  Seddan,  1  Ex.  D.  496:  46  L.  J.  Ei.  $53. 

{Jf)  SeeRe  Cartwright,  41  Ch.  D.  (A)  Be  BeUy,  [1899]  1  Ch.  821  :  68 

532.  L.  J.  Ch.  436 ;  Be  Ojen,  [1899]  2 

{g)  JFoodhovse  v.  JValker,  6  Q.  B.  Cl».  55  :  68  L.  J.  Ch.  442, 
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A  liability  to  repair  a  public  highway  may  attach  to  LiabUity 
corporations  and  to  individuals  by  reason  of  the  tenure  ^urce. 
of  lands  held  by  them ;  and  in  former  days  it  was  common 
for  testators  to  leave  portions  of  their  estate  charged  with 
this  liability  (i) ;  and  owners  of  premises  fronting  a  new 
street  may  now  be  called  upon  to  contribute  towards  making 
it  good  under  the  provisions  of  the  Public  Health  Act  (k). 

It  has  been  designated  a  principle  of  '*  universal  appli-  Principal 
cation"  that  "where  a  contract  has  been  entered  into  by  ^^  *^^"^" 
one  man  as  agent  for  another,  the  person  on  whose  behalf 
it  has  been  made  cannot  take  the  benefit  of  it  without 
bearing  its  burthen.  The  contract  must  be  performed  in 
its  integrity  "  (Z).  Accordingly,  where  a  person  adopts  a 
contract  which  was  made  on  his  behalf,  but  without  his 
authority,  he  must  adopt  it  altogether.  He  cannot  ratify 
that  part  which  is  beneficial  to  himself,  and  reject  the 
remainder;  he  must  take  the  benefit  to  be  derived  from 
the  transaction  cum  onere  (m).  Moreover,  where  the  owner 
of  goods  entrusts  them  to  an  agent,  and  authorises  him 
to  sell  them  as  his  own  goods  in  his  own  name  as  prin- 
cipal, and  the  goods  are  bought  by  a  buyer  in  the  belief 
that  the  agent  is  the  principal,  the  right  of  the  owner  of 
the  goods  to  recover  the  price  from  the  buyer  is  subject 
to  any  right  of  set-off  as  against  the  agent  which  accrued 
to  the  buyer  while  he  still  believed  that  the  agent  was 
principal  (n) ;  and  it  is  a  rule  of  general  application  that  a 
person  who  allows  his  agent  to  appear  in  the  character  of 
principal,  must  take  the  consequences  of  the  agent  being  dealt 
with  on  the  footing  that  he  really  is  the  principal  (o). 

(t)  Glen  on  Highways,  107  et  seq.  2  A.  &  E.  75,  77,  85. 

{k)  88  ft  39  Vict.  c.  65,  s.  150.  (w)  Per  Ld.  Elleuborough,  7  East, 

(?)  Per   Li.    Cranworth   and  Ld.  166. 
Kingadown,  Bristow  v.  WTiUmore,  9  (n)  Senienza  v.  Brinslej/y  18  C.  B. 

H.    L.   Cas.    891,    404,    418  (where  N.  S.  467,  477  ;  Cooke  v.  Esh-elhy,  12 

there  was  a  difference  of  opinion  as  App.  Cas.  271 :  56  L.  J.  Q.  B.  505. 
to  the  application  of  the   ptincipul  (o)  Montagu,  v.  Forwood^  [1893]  2 

maxim  ;  see  p^r  Ld.  Wensleydale,  Id.  Q.  B.  350,  356. 
406);  cited  in   Tht  Feronia,  L.  R. 
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Atiiffttf.  Again,  it  is  a  very  general  and  comprebenaiTe  nile,wluch 

follB  within  the  scope  of  the  maxim  under  consideration,  tbat 
the  assignee  of  a  chose  in  action  takes  it  subject  to  all  the 
equities  to  which  it  was  liable  in  the  hands  of  the  assipor; 
and  the  reason  and  jastice  of  this  rule,  it  has  been  observed, 
are  obvious,  since  the  holder  of  property  can  only  transfer 
to  another  that  beneficial  interest  in  it  which  he  himself 
possesses  {p).  If,  moreover,  a  person  accepts  anything 
which  he  knows  to  be  subject  to  a  duty  or  charge,  it  may 
be  rational  to  conclude  that  he  means  to  take  such  duty  or 
charge  upon  tiimself,  and  the  law  may  imply  a  promise  lo 
perform  what  he  has  bo  taken  upon  himself  {q). 
Analogona  In  administering  equity  the  maxim,  qui  sentit  commod»K 

™* '"  *i°"J''  gmtire  dehft  ft  onttt,  may  properly  be  said  to  merge  in  the 
yet  more  comprehensive  rule — equality  i»  equity — apou  the 
consideration  of  which  it  ia  not  within  the  scope  of  our  plan 
to  enter.  The  following  instances  of  the  application  in  equity 
of  the  maxim  immediately  under  our  notice  must  suffice. 
The  legatee  of  a  house,  held  by  the  testator  on  lease  at  a 
reserved  rent,  higher  than  it  could  be  let  for  after  his  death, 
cannot  reject  the  gift  of  the  lease  and  claim  an  annuity 
under  the  will,  but  must  take  the  benefit  mm  onere  {r)- 
A  testator  gives  a  specific  bequest  to  A.,  and  directs  that 
in  consideration  of  the  bequest  A.  shall  pay  his  debts :  the 
payment  of  the  debts  is,  in  this  case,  a  condition  annexed 
to  the  specific  l>eque8t,  and  if  A.  accept  the  bequest,  he  is 
bound  to  pay  the  debts,  though  they  exceed  the  value  of  the 
property  bequeathed  to  him  (s). 

We  may  observe  also,  that  the  Scotch  doctrine  of  "appro- 
bate and  reprobate  "  is  strictly  analogous  to  that  of  election 

(;>)  1  Johns.  lU.S.),  R.  552,553:  Shipp.,  5th  ed.  286. 

11  Id.  80 ;  Bran4oH  v.  Brandon,  25  (r)  Taibol  t,  Bart  of  Sadw/r,  ! 

L.  J.  Ch.  eS6  ;  NewfotindlOBd  Oomm-  Hy.  ft  K.  252. 

mei\t  V.   Newfoundland  JL   Co.,   13  (j)  jVaatnger  v.  Andrew,  4  Bnn. 

App.  Cfli.  199,  212.  478 ;  28  R.   R.  156  ;  and  see  Jmi- 

{q)  See  Lwaa  t.  NotktlU,  1  Ct.  ft  atrong  t.  Bunutt,  20  Beav.  124. 
F.  467,  citing  a  |«iasage  in  Abbott, 
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in  our  own  law,  and  may,  consequently,  be  properly  referred 
to  the  maxim  now  under  consideration.  The  principle  on 
which  this  doctrine  depends  is,  that  a  person  shall  not  be 
allowed  at  once  to  benefit  by  and  to  repudiate  an  instru- 
ment, but  that,  if  he  choose  to  take  the  benefit  which  it 
confers,  he  shall  likewise  discharge  the  obligation  or  bear 
the  onus  which  it  imposes.  ^'  It  is  equally  settled  in  the  law 
of  Scotland  as  of  England,  that  no  person  can  accept  and 
reject  the  same  instrument.  If  a  testator  give  his  estate  to 
A.,  and  give  A.'s  estate  to  B.,  Courts  of  equity  hold  it  to  be 
against  conscience  that  A.  should  take  the  estate  bequeathed 
to  him,  and  at  the  same  time  refuse  to  give  effect  to  the 
implied  condition  contained  in  the  will  of  the  testator. 
The  Court  will  not  permit  him  to  take  that  which  cannot 
be  his  but  by  virtue  of  the  disposition  of  the  will,  and  at 
the  same  time  to  keep  what,  by  the  same  will,  is  given  or 
intended  to  be  given  to  another  person.  It  is  contrary  to 
the  established  principles  of  equity  that  he  should  enjoy 
the  benefit,  while  he  rejects  the  condition  of  the  gift"  (t). 
Where,  therefore,  an  express  condition  is  annexed  to  a 
bequest,  the  legatee  cannot  accept  and  reject,  approbate 
and  reprobate  the  will  containing  it.  If  the  testator,  pos- 
sessing a  landed  estate  of  small  value,  and  a  large  personal 
estate,  bequeath  the  personal  estate  to  the  heir,  who  was 
not  otherwise  entitled  to  it,  upon  condition  that  he  shall 
give  the  land  to  another,  the  heir  must  either  comply  with 
the  condition,  or  forego  the  benefit  intended  for  him(7f). 
We  may  add  that  the  above  rule,  as  expressed  by  the  maxim 
qitod  approbo  non  reproho,  likewise  holds  where  the  condition 
is  implied  merely,  provided  there  be  clear  evidence  of  an 
intention  to  make  the  bequest  conditional ;  and  in  this 
case,  likewise,  the  heir  will  be  required  to  perform  the  con- 
dition, or  to  renounce  the  benefit  {x) — Qui  sentit  commodani 
sentire  debet  et  onus. 

(0  f^err  v.  TVauchojie,  1  Bligh.  21 ;  (u)  Sliaw  on  Obligations,  s.  184. 

20  R.  R.  1.  {x)  Id.,  s.  187. 
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The  converse 
of  this 
maxim  holds. 


Grant  of 
ferry,  &c. 


The  converse  of  the  above  maxim  also  holds,  and  k 
occasionally  cited  and  applied ;  for  instance,  inasmuch  as 
the  principal  is  bound  by  the  acts  of  his  aathorised  agent, 
so  he  may  take  advantage  of  them  (y) — Qui  sentii  <mu$ 
sentire  debet  et  commodum  (z). 

In  like  manner,  it  has  been  observed  (a),  that  wherever  a 
grant  is  made  for  a  valuable  consideration,  which  involves 
public  duties  and  charges,  the  grant  shall  be  construed  so 
as  to  make  the  indemnity  co-extensive  with  the  burthen— 
Qui  sentit  onus  sentire  debet  et  connmodum.  In  the  case,  for 
instance,  of  a  ferry,  there  is  a  public  charge  and  duty.  The 
owner  must  keep  the  ferry  in  good  repair,  upon  the  peril  of 
an  indictment ;  he  must  keep  sufficient  accommodation  for 
all  travellers,  at  all  reasonable  times ;  he  must  content 
himself  with  a  reasonable  toll — such  is  the  jus  pttblicum  {h). 
In  return,  he  will  have  a  cause  of  action  against  every 
intruder  who  carries  on  the  line  of  the  ferry,  whether  it  is 
done  directly  or  indirectly ;  but  the  area  for  the  monopoly 
of  a  ferry  depends  on  the  need  of  the  public  for  a  new 
passage  (c). 

Although,  moreover,  the  maxim,  qui  sentit  commodum 
sentire  debet  et  onus,  to  which  we  have  above  mainly 
adverted,  applies  to  throw  the  burthen  of  partnership  debts 
upon  the  partnership  estate  (d),  which  is  alone  liable  to 
them  in  the  first  instance,  yet  the  converse  of  this  maxim 
holds  with  regard  to  the  partnership  creditor  {e). 


(y)  Seignior  v.  Wolmer,  Godb.  360 ; 
Judgm.,  ffiggifu  ▼.  Stnior,  8  M.  &  W. 
844. 

(2)  1  Rep.  99. 

(a)  Per  Story,  J.,  11  Peters  (U.S.), 
630,  631. 

(6)  Paine  v.  Patrick,  8  Mod.  289, 
294. 

(c)  See  Ne\Dton  ▼.  CuhiUy  12  C.  B. 
N.  S.  82:  81  L  J.  C.  P.  246; 
Hopkins  v.  O,  N.  R.  Co.,  2  Q.  B.  D. 
224. 


{d)  "  Perhaps  the  maxim  that  *he 
who  partakes  the  advantage  ought  to 
bear  the  loss  * ...  is  only  the  ooiw- 
quence  not  the  cause  why  a  man  it 
made  liable  as  a  partner:"  pff 
Blackburn,  J.,  BuUen  v.  Shorf,  L 
B.  1  C.  P.  111. 

(e)  The  maxim  qui  ^eniU  <««' 
sentire  debet  et  commodum  is  api>lic^ 
also  in  eqaity.  See,  for  example^ 
Pitt  V.  PiU,  1  T.  &  R.  180 ;  24  R.B. 
15 ;  Francis,  Max.  5. 
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In  jequali  Jure  mbuor  est  Conditio  Possidentis.  (Plowd. 
296.) — Wliere  the  right  is  equals  the  claim  of  the  party  in 
actual  possession  shall  prevail. 

The  general  rule  is,  that  possession  constitutes  a  sufficient  Meiior  est 
title  against  every  person  not  having  a  better  title.  "  He  ^ie^uu!^^ 
that  hath  possession  of  lands,  though  it  be  by  disseisin^ 
hath  a  right  against  all  men  but  against  him  that  hath 
right  (/)  ;  for,  "  till  some  act  be  done  by  the  rightful  owner 
to  divest  this  possession  and  assert  his  title,  such  actual 
possession  is  prima  facie  evidence  of  a  legal  title  in  the 
possessor,  so  that,  speaking  generally,  the  burthen  of  proof 
of  title  is  thrown  upon  any  one  who  claims  to  oust  him : 
this  possessory  title,  moreover,  may,  by  length  of  time  and 
neghgence  of  him  who  had  the  right,  by  degrees  ripen  into 
a  perfect  and  indefeasible  title  ''(g). 

Hence,  it  is  a  familiar  rule,  that,  in  ejectment,  the  party  Ejectment. 
controverting  my  title  must  recover  by  his  own  strength, 
and  not  by  my  weakness  Qi) ;  and  "  when  you  will  recover 
anything  from  me,  it  is  not  enough  for  you  to  destroy  my 
title,  but  you  must  prove  your  own  better  than  mine ;  for 
without  a  better  right,  melior  est  conditio  possidentis  "  (t). 
Similarly,  mere  possession  will  support  trespass  qu.  cL  fr.  Trespass 
against    any    one   who    cannot    show    a    better  title  (fr) ,      " 


(/)  Doct.  &  Stad.  9.  *'I  take  it 
to  be  a  sound  and  uncontroverted 
maxim  of  law,  that  every  plaintiff  or 
demandant  in  a  court  of  justice  must 
recover  upon  the  streugth  of  his  own 
title,  and  not  because  of  the  weak- 
ness of  that  of  his  adversary  ;  tliat  is, 
he  shall  not  recover  without  showing 
a  figkiy  although  the  adverse  party 
may  be  unable  to  show  any.  It  is 
enough  for  the  latter  that  he  is  in 
possession  of  the  thing  demanded 
until  the  right  owner  calls  for  it. 
This  is  a  maxim  of  common  justice 
as  well  as  of  law  : "  per  Parker,  C.  J., 
Goodmnv.  Hubbard,  ISTjng.  (U.S.), 


R.  204. 

(g)  2  Blac.  Com.  196. 

(A)  Hobart,  103,  104  ;  Jenk.  Cent. 
118 ;  per  Lee,  C.J.,  Martin  v. 
Strachan,  6  T.  R.  110,  n  ;  2  R.  R.  662. 
See  Feret  v.  BiU,  15  C.  B.  207  (ex- 
plained by  Maule,  J.,  Canhain  v. 
Barry,  Id.  611) ;  Davison  v.  Gent, 
1  H.  A  N.  744,  750. 

(i)  Vaughan,  R.,  53,  60  ;  Hobart, 
103.  See  Asher  v.  WhUlock,  L.  R 
1  Q.  B.  1. 

(k)  Every  v.  Smith,  26  L.  J.  Ex. 
844  ;  Jones  v.  Chapman,  2  Excb. 
883,  and  cases  there  cited. 
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Chattels. 


Meliorest 

conditio 

defcndentiB. 


Which  of  two 
innocent 
parties  must 
suft'er. 


therefore  he  who  commits  a  trespass  upon  the  possession  of 
another,  being  himself  a  wrong-doer,  has  no  right  to  put 
the  other  party  to  proof  of  his  title  (Z).  And  to  the  like 
effect  are  the  rales  of  the  civil  law  :  non  possessori  iticuiM 
necessitasprobandi  possessiones  ad  sepertinere  (m),  andiniwri 
vausd  possessor  potior  haberi  debet  (n). 

The  same  rule  as  to  the  effect  of  possession  holds 
good  with  regard  to  chattels.  For  instance,  if  a  person 
finds  a  jewel  and  takes  possession  of  it  (o),  he  becomes 
entitled  to  keep  it  as  against  any  person  who  has  no  better 
title,  and  he  can  maintain  trover  for  a  conversion  thereof 
by  a  mere  wrong-doer  (j>).  It  must  be  noticed,  however, 
that  the  possessor  of  land  is  generally  entitled,  as  against 
the  finder,  to  chattels  found  on  the  hind ;  for,  as  a  role,  the 
possession  of  land  carries  with  it  possession  of  everything 
which  is  upon  the  land,  and,  therefore,  as  against  a  mere 
finder,  also  the  right  to  possess  it  (q). 

It  is  a  rule  laid  down  in  the  Digest,  that  the  condition  of 
the  defendant  shall  be  favoured  rather  than  that  of  the 
plaintiff,  favorahiliores  rei  potius  quam  actores  kabentur  (r), 
a  maxim  which  admits  of  very  simple  illustration  in  the 
ancient  practice  of  our  own  Courts;  for,  if,  on  moving  in  arrest 
of  judgment,  it  appeared  from  the  whole  record  that  the 
plaintiff  had  no  cause  of  action,  the  Court  would  never  give 
judgment  for  him,  for  melior  est  conditio  defendentis  («). 

If  a  loss  must  fall  upon  one  or  other  of  two  innocent 
parties  who  are  both  free  from  blame,  justice  being  thus  in 
equilibiio,  the  application  of  the  maxim,  melior  est  conditio 


{I)  Addison  on  Torts,  5th  ed.  572, 
citing  Askcr  v.  JVhUlock,  L.  R.  1 
Q.  B.  1  :  35  L.  J.  Q.  B.  17. 

(w)  C.  4,  19,  2. 

in)  D.  50,  17,  128,  §  ]. 

(o)  As  to  larceny  of  lost  chattels, 
see  i2«7.  V.  Glyde,  L.  R.  1  C.  C.  R. 
139. 

(p)  Arniory  v.  Dclaviii-iCf  1  Stra. 


604  :  1  Sm.  L.  C. 

{q)  S.  Staffordshire  WaUr  Co.  v. 
Sharman,  [1896]  2  Q.  B.  44 :  65 
L.  J.  Q.  B.  460 ;  Elioea  v.  Brigg  (hs 
Co.,  33  Ch.  D.  562. 

(r)  D.  50,  17,  125.  As  to  which 
maxim,  see  Ai^.,  8  Wheaton  ((J.S.), 
R.  195,  196. 

(s)  See  Hobart,  199. 
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possidentis,  frequently  turns  the  scale  (t).  It  was,  indeed, 
laid  down  by  Ashhurst,  J.,  ^'  as  a  broad  general  principle, 
that  whenever  one  of  two  innocent  persons  must  suffer  by 
the  acts  of  a  third,  he  who  has  enabled  such  third  person 
to  occasion  the  loss  must  sustain  it"(u).  But,  in  the 
light  of  later  decisions,  this  proposition  requires  modifica- 
tion (or).  As  a  rule,  A.  is  not  liable  to  make  good  a  loss 
which  has  fallen  upon  B.  by  the  act  of  C,  unless  the 
proximate  cause  of  the  loss  wan  the  breach  of  a  duty  owed 
by  A.  to  B.  (y).  For  example,  A.  innocently  accepts  a  bill 
of  exchange  drawn  by  C.  for  £500,  but  so  drawn  as  to 
facilitate  the  forgery  which  C.  subsequently  commits  by 
fraudulently  altering  the  bill  into  a  bill  for  £3,500 ;  after 
the  forgery  B.  becomes  the  holder  of  the  bill  in  due 
coarse  (z) ;  he  cannot  cast  any  loss  he  sustains  through  the 
forgery  upon  A.,  for  A.  owed  him  no  duty,  either  by  law  or 
by  contract,  to  take  precautions  against  the  alteration  (a). 
'4t  is  not  consistent  with  the  general  spirit  of  the  law  to 
hold  innocent  persons  responsible  for  not  taking  measures 
to  prevent  the  commission  of  a  crime  which  they  have  no 
reason  to  anticipate :  although  there  may  be  an  exception 
in  the  case  where  one  of  the  parties  to  the  instrument  has, 
either  by  express  agreement,  or  by  implication  established 
in  the  law,  become  bound  to  use  such  precautions  ''(b). 

Freedom  from  blame,  however,  by  no  means  leads  in  all 
cases  to  the  application  of  the  maxim,  melior  est  conditio 
possidentis.     For  instance,  money  which  has  been  paid  and 
received  without  fault  on  either  side  is  frequently  recover 
able,  either  as  paid  under  a  mistake  of  fact  (c),  or  on  the 

(0  P«- Bayley,  J., -Bw^/nrfia  Co.  V.  (2)  See  45  &  46  Vict.  c.  61,  s.  64. 

TriUon,  3  B.  &  C.  289  ;  27  R.  R.  853.  (a)    Scholfield    v.    Londesborough, 

(tt)  2T.  R.  70.  [1896]  A.   C.    614:  66  L.   J.  Q.   B. 

{x)  See  per  Ld.  CJoleridge,  1 C.  P.  D.  593. 
587,  588  ;  per  LcL  Field,  [1891]  A.C.  (6)  Per  Ld.  Halsbury,  [1896]  A.  C. 

169.  537. 

(y)  Le  Lievre  v.  Oould,  [1893]  1  (c)  Shand  v.  GrmU,  15  C.  B.  N.  S. 

Q.  B.  491 :  62  L.  J.  Q.  B.  353.  824  :  see  ante,  p.  208. 

L-M.  85 
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ground  of  failure  of  consideration  (<2),  or  in  conseqnenoe  of 
the  express  or  implied  terms  of  some  contract  Thas  in 
Cox  V.  Prentice  {e),  the  plainti£fs  bought  from  the  defend&nt 
a  bar  of  silver  at  an  agreed  price  per  oonce,  and  paid  the 
price  of  four  *bunces  which  an  assayer,  acting  as  agent  for 
both  parties,  calculated  that  the  bar  contained ;  after  the 
delivery  of  the  bar  it  was  discovered  that  it  in  fact  contained 
only  two  ounces,  and  it  was  held  that  the  plaintiffs,  having 
first  offered  to  return  the  bar,  were  entitled  to  recover  the 
difference  in  value  between  its  supposed  and  its  true  weighty 
as  money  had  and  received  to  their  use,  for  this  was  a  case 
of  mutual  innocence  and  equal  error. 
Rule  in  In  courts  of  equity,  where  two  persons,  having  an  equal 

eci  uitv 

equity,  have  been  equally  innocent  and  equally  diligent 
the  general  rule  apphcable  is,  melior  est  conditio  possuientU 
or  defendentis.  Such  courts  frequently  refuse  to  interfere 
against  a  bond  Jide  purchaser  for  valuable  consideration  of 
the  legal  estate  who  purchased  without  notice  of  any  adverse 
equitable  title  (/) :  provided  that  the  purchaser's  legal  title 
is  complete  (^). 
Par  delictum.  Not  Only  in  cequali  jure^  but  likewise  in  pari  delicto^  is 
it  true  that  potior  est  conditio  possidentis ;  where  each  party 
is  equally  in  fault,  the  law  favours  him  who  is  actuall; 
in  possession ;  a  well-known  rule,  which  is,  in  fact,  included 
in  that  more  comprehensive  maxim  to  which  the  present 
remarks  are  appended.  "  If,"  said  BuUer,  J.,  '*  a  parfy 
come  into  a  court  of  justice  to  enforce  an  illegal  contract, 
two  answers  may  be  given  to  his  demand  :  the  one,  that  he 
mu3t  draw  justice  from  a  pure  fountain,  and  the  other,  that 
potior  est  conditio  possidentis  '*  (h).     Agreeably  to  this  rule, 

{d)  See  Jones  v.  Jiyde,   5  Taunt.  {g)  PowdlY.  L.  &  Provincial  Btnky 

488,  496  ;  16  B.  R.  661  ;  Devaux  v.  [1898]  1  Ch.  610  :  2  Ch.  555 :  « 

Conolly,  8  C.  B.  640.  L.  J.  Ch.  795.    See  also  the  maziiB, 

(e)   8  M.  &  S.  344  ;  see  8  C.  B.  qui   prior   est   tempore,   kc,    emkt 

668—659.  p.  278. 

(/)  Thamdike  v.  Sunt,  8  De  6.  &  {h)  Munt  v.  Stokes,  4  T.  R.  561, 

J.   668  ;    Taylor   v.    Blakelock,    82  664  :  2  R.  R.  459  :  2  Inst  891. 
Ch.  D.  560 :  66  L.  J.  Ch.  890. 
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where  money  is  paid  by  one  of  two  parties  to  such  a  contract 
to  the  other,  in  a  case  where  both  may  be  considered  as 
jmrticipes  criminis,  an  action  will  not  lie  after  the  contract 
i8  executed  to  recover  the  money.  If  A.  agree  to  give  B. 
money  for  doing  an  illegal  act,  B.  cannot  recover  the  money 
by  action,  although  he  has  done  the  act ;  yet,  if  the  money 
be  paid,  A.  cannot  recover  it  back(i).  So  the  premium 
paid  on  an  illegal  insurance,  to  cover  a  trading  with  an 
enemy,  cannot  be  recovered  back,  though  the  underwriter 
cannot  be  compelled  to  make  good  the  loss  (A;) .  In  these 
and  similar  cases,  the  party  actually  in  possession  has 
the  advantage :  cum  par  delictum  est  duorum  semper  oneratnr 
petitor  et  melwr  Jiabetiir  possessoris  causa  (i). 

"  The  maxim,  in  pari  delicto  potior  est  conditio  possidentis,  In  pari 
is  as  thoroughly  settled  as  any  proposition  of  law  can  be.  ^  eon^^^ 
It  is  a  maxim  ot  law,  established,  not  for  the  benefit  of  po^^^^^- 
plaintififs  or  defendants,  but  is  founded  on  the  principles  of 
public  policy,  which  will  not  assist  a  plaintiff  who  has  paid 
over  money,  or   handed   over   property,  in  pursuance  of 
an  illegal  or  immoral  contract,   to  recover  it  back ;  for 
the  Courts  will  not  assist  an  illegal   transaction  in  any 
respect "  {m).    The  maxim  is,  therefore,  intimately  connected 
with  the  more  comprehensive  rule  of  our  law,  ex  turpi  causa 
non  oritur  actio  (n),  on  account  of  which  no   Court  will 
'*  allow  itself  to  be  made  the  instrument  of  enforcing  obliga- 
tions alleged  to  arise  out  of  a  contract  or  transaction  which 
is  illegal  '*  (o) ;  and  the  maxim  may  be  said  to  be  a  branch 

(0  IFeftft  V.  Bishop,  cited  1  Selw.  See  Edgar  v.  Fowler,  3  East,  222 :  7 

N.  P.,  10th  ed.  92,  n(42) ;  Brovming  R.  R.  433  ;  Thistleioood  v.  Cracrofl, 

▼.  Morris,  Cowp.  792  ;  per  Park,  J.,  1  M.  &  S.  500. 
Biekardson  v.  Melliah,  2  Bing.  250  ;  {I)  D.  50, 17,  154. 

27  R.  R.  603.  (m)  Judgni.,    Taylor  v.    Chester, 

(k)  Vaiidyek  v.  ffewiU,  1  East,  96  :  L.  R.  4  Q.  B.  309,  citing  Edgar  v. 

5  R.  R.  516  ;  Loiory    v.   Bourdieu,  Fovoler,  3  East,  222 :  7  R.  R.  433  ; 

Dougl.   468  ;  Andree  v.    Fletcher,  3  Collins  v.  BlaiUem,  2  Wils.  341 ;  ami 

T.  R.  266  :  1  R.  R.  701  ;  Lubbock  ▼.  Holman  v.  Johnson,  Cowp.  348. 
PoUSy  7  East,  449  ;  PalyaH  v.  Leekie,  (n)  Post,  p.  554. 

«  M.  &  8.  290  :  18  R.  K.  381  ;  Coioie  (o)  Per  Lindley,    M.R.,   [1892]  2  « 

V.  Barber,  4  M.  &  S.  16  :  16  R.  R.  368.  Q.  B.  728.  ^ 

85—2  — 
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of  that  comprehensive  role :  for  the  well-established  test, 
for  determining  whether  money  or  property  which  has  been 
(parted  with  in  connection  with  an  illegal  transaction  can  be 
recovered  in  a  Court  of  justice,  is  to  ascertain  whether  the 
plaintiff,  in  support  of  his  case,  or  as  part  of  his  cause  of 
action,  necessarily  relies  upon  the  illegal  transaction :  if  he 
"  requires  aid  from  the  illegal  transaction  to  establish  his 
case,"  the  Court  will  not  entertain  his  claim  (p). 

In  connection  with  this  test  it  must  be  observed  that, 
until  the  contrary  be  shown,  there  is  a  presumption  that 
when  money  is  paid  it  is  paid  in  discharge  of  an  antecedent 
debt  or  liability  :  upon  the  plaintiff  who  claims  the  repay- 
ment of  money  lies  the  onus  of  proving  circumstances 
rendering  the  defendant  liable  to  repay  it  (9).  The  applica- 
tion of  the  test  led  to  the  defeat  of  an  action  to  recover  the 
half  of  a  bank-note,  pledged  to  secure  payment  of  a  debt 
which  was  contracted  for  an  illegal  consideration,  and  of 
which  debt  no  payment  or  tender  had  been  made  (r). 
Locus  In  Tat/lor  v.  Boxcers  («),  the  rule  laid  down,  and  acted 

wMle  contract  upon,  was  that  '^  where  money  has  been  paid,  or  goods 
executory.        delivered,  under  an  unlawful  agreement,  but  there  has  been 

no  further  performance  of  it,  the  party  paying  the  money,  or 
delivering  the  goods,  may  repudiate  the  transaction,  and 
recover  back  his  money  or  goods  "  (0  ;  and  it  was  said  that 
such  action  "is  not  founded  upon  the  illegal  agreement, 
nor  brought  to  enforce  it,  but,  on  the  contrary,  the  plaintiff 
has  repudiated  the  agreement,  and  his  action  is  founded  on 
that  repudiation  "  (f).  In  Kearley  v.  Thomson  («),  however, 
some  doubt  was  expressed  by  the  Court  as  to  whether  the 

{j})  Simpson  v.  Bhss,  7  Taunt.  246  :  (s)  1  Q.  B.  D.  291 :  45  L  J.  Q.  B. 

17  R.  R.  509  ;  Fivaz  v.  Nicholh,  2  168  :  see  also  Symes  v.  Hughet,  L.  K. 

C.    B.   601 ;  Scott  v.  Brown,  [1892]  9  Eq.  476. 

2  Q.  B.  724  :  61  L.  J.  Q.  B.  738.  {t)  Pit  Cockburn,  C.J.,  1  Q.  B.  D. 

(q)  Welch  v.  Seaborn,  1  Stark.  474  ;  225  ;  see  also  per  Mellish,  LJ.,  W- 

Aubertv.  rraZ^A, 4 Taunt. 293:1 2 R.R.  300. .and  per  Bayley  and  Littledale, 

651 ;  Exp.  Cooper,  W.  N.,  1882,  p.  96.  JJ.,  8  B.  &  C.  224,  226. 

(r)  Taylor  v.  Chester,  L.  R.  4  Q.  B.  (u)  24  Q.    B.    D.  742  :  69  L  J. 

309  :  38  L.  J.  Q.  B.  225.  Q.  B.  288. 
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above  rule  was  sound,  and  it  was  held  that  where  money 
has  been  paid  under  an  illegal  agreement  a  partial  carrying 
into  effect  of  the  illegal  purpose  for  which  it  was  paid  is 
sufficient  to  prevent  the  recovery  of  the  money.  A  fortiori, 
the  money  cannot  be  recovered  if  the  illegal  purpose  has 
been  fully  completed  (x).  It  is  to  be  observed  that  in  Tap- 
pefiden  v.  RandalHy),  where  the  doctrine  was  applied,  that 
there  was  a  locus  poenitentia,  enabling  a  person  to  recover 
money  paid  under  an  illegal  contract  so  long  as  the  contract 
remained  executory,  it  was  suggested  (z)  that  such  doctrine 
would  not  apply  to  a  contract  ''  of  a  nature  too  grossly 
immoral  for  the  Court  to  enter  into  any  discussion  of  it :  as 
where  one  man  has  paid  money  by  way  of  hire  to  another 
to  murder  a  third  person.*' 

The  general  rule  undoubtedly  is  that  **  whoever  is  a  ABsignees. 
party  to  an  unlawful  contract,  if  he  hath  once  paid  the  money 
stipulated  to  be  paid  in  pursuance  thereof,  he  shall  not  have 
the  help  of  the  Court  to  fetch  it  back  again  *'  (a) ;  and  this 
role,  so  far  as  it  affects  a  party  to  an  unlawful  contract, 
necessarily  affects  also  all  such  assignees  or  representatives  of 
that  party  as  stand  in  no  better  position  than  the  party  him- 
self (6).  A  trustee  in  bankruptcy,  however,  can  sometimes 
recover  money  paid  by  the  bankrupt  under  an  illegal  contract, 
and  not  recoverable  by  the  bankrupt  himself,  on  the  ground 
that  he  claims  the  money,  not  through  the  bankrupt,  but  by 
force  of  his  own  title  thereto  under  the  bankruptcy  law  (c). 

In  certain  circumstances  parties  to  an  illegal  transaction  impar 
ought  not  to  be  regarded   as  in  pari  delicto.     *' Where  ^^^"^ 
contracts  or  transactions  are  prohibited  by  positive  statutes 
for  the  sake  of  protecting  one  set  of  men  from  another  set 

(x)  Herman  v.  Jeuehner,  15Q.B.  D.  Q.  B.  414  ;  Ee  Maplebaek,  4  Ch.  D. 

561:  54  L.  J.  Q.  B.  840.  150. 

(y)  2  B.  &  P.  467  :  5  R,  R.  662.  (c)  lie  Campbell,  14  Q.  B.  D.  82, 

(2)  By  Heath,  J.  where  He  Mapleback,  supra,  was  dis- 

(a)  Per  Wilmot,  C.  J.,  Collins  v.  tinguished.     See  also  Doe  v.  Lloyd,  5 

Blaniem^  2  Wils.  341.  Bing.  N.  C.  741 ;  Clarke  v.  Shee,  1 

{b)  See  Belcher  ▼.   Samboume,  6  Cowp.  197. 
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One  part}' 
innooent. 


of  men,  the  one  from  their  sitaation  and  condition  beiog 
liable  to  be  oppressed  or  imposed  npon  by  the  other :  there 
the  parties  are  not  in  pari  d^lictOf  and  in  furtherance  of 
these  statutes  the  person  injured,  after  the  transaction  is 
finished  and  completed,  may  bring  his  action  and  defeat 
the  contract "  (d).  And  it  may  be  said  generally  that  the 
doctrine  of  par  delict  am  is  inapplicable  *'  in  cases  of  oppressor 
and  oppressed."  For  this  reason  a  debtor  was  allowed  to 
^recover  money  which  he  had  secretly  paid  to  one  of  his 
creditors  in  order  to  induce  him  to  agree  to  a  composition  (e) ; 
both  parties  were  in  delicto,  because  the  act  was  a  fraud 
upon  the  other  creditors :  but  it  was  held  not  to  he  par 
delictum,  because  the  one  had  power  to  dictate,  the  other  no 
alternative  but  to  submit. 

It  appears  that  equity  will  give  relief  to  a  person  who  has 
been  party  to  an  illegal  transaction,  and  paid  money  or 
given  securities  under  it,  if  he  has  acted  under  pressure  or 
undue  influence  (/) ;  and  it  has  been  laid  down  generally, 
that  where  the  parties  to  an  illegal  contract  are  not  in  pari 
delicto^  and  where  public  policy  may  be  considered  as 
advanced  by  allowing  the  more  excusable  of  the  two  to  sue 
for  relief  against  the  transaction,  relief  may  be  given  to  him 
in  equity  (g). 

In  an  action  for  money  had  and  received  to  the  use  of  the 
two  plaintiffs  (/t),  the  defendant  relied  on  a  receipt  for  the 
money,  signed  by  one  of  them.     It  was  held  that  the  receipt 


{(i)  Per  Ld.  Mansfield,  Brouming 
V.  MorriSf  2  Cowp.  790 ;  see  also  per 
Fry,  L.J.,  24  Q.  B.  D.  745,  746. 
The  provisions  of  a  statute  some- 
times enable  the  one  party  to  an 
illegal  contract  to  sue  the  other, 
although  both  contracted  with  know- 
ledge that  the  contract  was  illegal ; 
see  Lerois  v.  Knight,  4  £.  &  B.  917. 

{e)  Atkiruon  v,  Denby,  7  H.  &  N. 
934  :  6  Id.  778  ;  and  cases  there  cited. 

(/)    OsbcMiston   y.    Simpson,   18 


Sim.  518  ;  Williama  v.  £ay/<y,  L-K. 
1  H.  L.  200  ;  J(mes  v.  MmanAAin 
Soc.,  [1892]  1  Ch.  178,  188 :  61 L.  J. 
Ch.  188. 

ig)  See  per  Knight-Bruce,  L-Jm 
EetjneU  v.  ^yrye,  1  D.  M.  &  G.  W 
679. 

(h)  Skai/t  V.  Jackton,  8  B.  ft  C. 
421  ;  Farrar  v.  HtUehiMon,  9  A.  t  E. 
641  ;  see  iw*  Parke,  B.,  WaUact  r. 
Jacksmi,  7  M.  A;  W.  278. 
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did  not  estop  the  plaintiffs  from  proving,  as  they  did,  that 
the  money  had  not  been  paid  (t)  ;  and  upon  proof  that  the 
receipt  was  a  fraadalent  transaction,  between  the  defendant 
and  the  plaintiff  who  signed  it,  to  which  his  co-plaintiff  was 
not  privy,  it  was  also  held  that  neither  the  maxim,  in  pari 
delicto  potior  est  conditio  possidentis,  nor  the  maxim,  nemo 
allegaris  turpitudinem  suam  est  audiendus  (&),  was  applicable 
to  defeat  the  action.  One  of  the  plaintiffs  was  not  in  delicto^ 
and  as  against  him  the  defendant  could  not  rely  upon  his 
own  fraud. 

Thus  far  we  have  considered  the  effect  of  par  delictum  as  Agents, 
between  the  immediate  parties  to  the  illegal  transaction,  or 
persons  who  claim  under  them ;  we  must  add  that,  where 
money,  payable  under  an  illegal  contract,  is  paid  by  one 
party  thereto  to  a  third  person,  who  receives  it  as  agent  for 
the  other  party,  the  maxim  under  consideration  does  not 
generally  apply  to  prevent  such  other  party  from  recovering 
the  money  from  his  agent,  as  money  had  and  received  to 
the  plaintiff's  use  (Q.  The  obligation  of  an  agent,  who  has 
received  money  to  the  use  of  his  principal,  to  pay  it  over  to 
him,  rests  upon  the  agent's  own  promise  which  the  law 
implies  from  his  so  receiving  the  money,  and,  since  the 
principal  bases  his  claim  to  the  money  upon  that  promise, 
and  not  upon  the  original  contract  in  respect  of  which  the 
money  was  paid  to  the  agent,  it  is  generally  immaterial 
whether  such  original  contract  was  legal  or  illegal  {m).  A 
principal,  however,  cannot  recover  money  received  for  him 
by  his  agent,  if  such  receipt  itself  was  illegal  and  part  of 
an  illegal  transaction  in  which  both  principal  and  agent 
were  concerned  (n).     The  law  will  not  lend  its  assistance  to 

(t)  See  Bowes  v.  Fast&r,  2  H.  &  N.  R.  R.  756  ;  Farmery.  Russell,  Id.  296; 

779 ;  X«  V.  X.  dfc  r.  A  Co.,  L.  R.  Bausfieldv.  Wils<m,  16  M.  A  W.  185. 

6  Ch.  527.     Cf.  BickerUm  v.  Walker,  {m)  See  1  B.  A  P.  298.  299.     Cf. 

31   C\u  D.   151 ;    Lloyd:s   Bank  v.  Bridger  v.  Savage,  15  Q.  R.  D.  863  : 

BuUock,  [1896]  2  Ch.  192  :  65  L.  J.  54  L.  J.  Q.  B.  464. 

Ch.  680.  (n)  Nicholson  v.  Goochy  5  £.  A  B. 

(Ar)  4  lust.  279.  999,  1016. 

(0  Ttmnt  V.  EllioU,  1  B.  A  P.  3 ;  4 
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adjust  the  profits  of  a  partnership  formed  for  the  pnrpoee 
of  deriviDg  profit  from  an  illegal  adventure,  or  to  settle  the 
matnal  claims  of  the  parties  engaged  in  it  (o).  The  maiim, 
expaeto  illUito  non  oritur  actio,  clearly  applies  (p). 

Again,  where  a  principal  pays  money  to  his  own  agent, 
authorising  him  to  apply  it  to  a  particular  purpose,  it 
is  generally  open  to  the  principal,  so  long  as  the  money 
remains  in  the  agent's  hands  unapplied,  to  revoke  the 
authority  and  demand  the  money  back,  and  the  agent 
cannot  resist  this  demand  by  saying  that  the  purpose  to 
which  he  was  originally  authorised  to  apply  the  money  was 
illegal  (q).  And,  similarly,  if  a  party  to  an  illegal  wager 
pays  money  thereunder,  not  to  the  other  party,  but  to  a 
stakeholder,  the  stakeholder,  so  long  as  the  money  remains 
in  his  hands,  is  bound  to  return  the  money  to  that  party  if 
he  demand  it  back  before  it  has  been  paid  to  the  winner  or 
the  winner's  agent :  he  is  liable  to  the  loser  if  he  pay  the 
loser's  money  to  the  winner  after  notice  from  the  loser  not 
to  do  so  (r) ;  though  it  is  otherwise,  if  he  pay  it  to  the 
winner  without  any  such  notice  from  the  loser  («).  This 
rule,  that  the  authority  of  the  stakeholder  to  pay  the  money 
may  be  revoked  before  it  has  been  acted  upon,  tends  to 
prevent  the  illegal  contract  from  being  executed. 

To  the  maxim  respecting  par  delictum  may  be  referred 
the  rule  that  one  of  two  joint  wrong-doers  cannot  enforce 
against  the  other  any  claim  for  contribution  or  indemnity, 


(o)  Jadgm. ,  M^Callam v.  Mortimer, 
9  M.  &  W.  642,  643 ;  see  JSveret  v. 
fFilliaTns,  cited  [1899]  1  Q.  B.  826  ; 
and  cf.  Thttaiies  ▼.  CouUhwaiU, 
[1896]  1  Ch.  496  :  65  L.  J.  Ch.  238. 

( ;>)  Sec5tet/xirt  v.  Gihaoi^  7  CI.  &  F. 
707,  728. 

(  q)  Taylor  v.  Lendey,  9  East,  49  ; 
Bone  v.  Eckleee,  5  H.  &  N.  925. 

(r)  Cotton  V.  Thurland,  5  T.  R. 
405  ;  Smith  ▼.  Biehmore,  4  Taunt 
474  ;  ffaatelow  ▼.  Jackson,  8  B.  &  C. 
221 ;  32  R.  R.  869;  Barclay  v.  Peareon, 


[1893]  2  Ch.  154,  168  :  62  L  J.  (h. 
636 ;  see  also  Straehan  v.  Universal 
Stock  exchange,  [1895]  2  Q.  B.  929. 
334  (affinned,  [1896]  A.C.  167:  65 
L.  J.  Q.  B.  428),  and  Burge  ▼.  J^tf, 
[1900]  1  Q.  B.  744,  747,  cases  where 
the  contract  was  Toid  under  8^9 
Vict.  c.  109,  but  not  illegal. 

(s)  ffoioeon  ▼.  Hanooek,  8  T.  IL 
575  ;  QaUy  v.  Field,  9  Q.  B.  481. 
440 ;  see  also  Straehan  v.  Uniffcnal 
Stock  Exchange  (No.  2),  [1896]2Q.  & 
697,  705. 
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although  the  former  has  borne,  or  is  about  to  bear,  the 
entire  burden  of  making  compensation  for  the  joint  wrong  (t). 
This  rule,  however,  is  limited  to  cases  in  which  the  wrong- 
doer who  seeks  such  redress  knew,  or  must  be  presumed 
to  have  known,  that  he  was  doing  an  unlawful  act  (u).  A 
person,  who  has  been  employed  or  requested  to  do  an  act, 
which  in  itself  was  not  necessarily  or  apparently  illegal, 
and  which  he  has  done  honestly  and  bond  fide  incompliance 
with  his  employer's  instructions  or  request,  is  therefore 
generally  entitled  to  be  indemnified  by  his  employer  against 
the  consequences  of  such  act  proving  to  be  an  injury  to 
third  persons  (x) ;  and  the  rule  does  not  affect  an  action  of 
deceit,  brought  by  a  person  who  has  been  induced  by  a 
fraudulent  misrepresentation  to  do  acts  which  were  in  fact 
illegal,  or  even  criminal,  but  which,  in  consequence  of  such 
representation,  he  did  in  the  belief  that  they  were  neither 
illegal  nor  immoral  acts  (.y).  Again,  one  of  two  partners 
who  has  discharged  a  liability  of  the  firm,  incurred  through 
the  wrongful  acts  of  his  co-partner  to  which  he  himself  was 
not  privy  {z),  or  through  negligent  acts  done,  not  by  himself, 
bat  by  a  servant  of  the  firm  (a),  can  generally  claim 
indemnity  or  contribution  from  his  co-partner.  Moreover, 
it  is  well  established  that  where  money  has  been  paid  by  a 
trustee  in  breach  of  trust  to  persons  who  took  it  knowing 
the  payment  to  be  a  breach  of  trust,  they  and  the  trustee 
are  not  joint  tort-feasors  within  the  above  rule  (b). 


(0  MerrywecUher  v.  Nixan^  8  T.  R. 
186 :  16  B.  R.  810  ;  see  The  English' 
man,  [1894]  P.  239  :  [1895]  P.  212  ; 
distinguished  in  The  Morgengry, 
[1900]  P.  1;  69L.  J.  P.  8. 

{u)  Adamson  y.  Jarvis,  4  Bing. 
66,  73 ;  29  R.  R.  508 ;  ace  per  JA. 
Herschell,  Palmer  v.  Wick,  ikc.  Co., 
[1894]  A.  C.  818,  324. 

{x)  Belts  V.  Gibbins,  2  A.  &  £.  57  ; 
see  Shaekell  v.  Rosier,  2  Bing.  N.  C. 
634,  637 ;  Toplis  v.  Qrane,  5  Bing. 


N.  C.  636,  6.50  ;  DugdcUe  v.  Loveriiig, 
L.  R.  10  C.  P.  196 :  44  L.  J.  C.  P. 
197. 

{y)  Burrows  ▼.  Modes,  [1R99] 
1  Q.  B.  816  :  68  L.  J.  Q.  B.  545 ; 
Dixon  V.  Faucus,  30  L.  J.  Q.  B.  137. 

(z)  Campbell  r.  Campbell,  7  CI.  k  F. 
181. 

{a)  Pearson  ▼.  Skeiton,  1  M.  &  W. 
504. 

(b)  Moxham  v.  Ghrant,  [1900] 
1  Q.  B.  88,  93 ;  69  L.  J.  Q.  B.  97. 
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Ex^DoLO  MALO  NON  ORITUR  AcTio.     {Coicp,  348.) — A  right 
of  action  cannot  arise  otit  of  fraud. 

It  was  thoaght  convenient  to  place  this  maxim  in 
immediate  proximity  to  that  which  precedes  it,  because 
these  two  important  rules  of  law  are  intimately  related  to 
each  other,  and  the  cases  which  have  already  been  cited  in 
illustration  of  the  rule^as  to  par  delictum  may  be  referred  to 
generally  as  establishing  the  position,  that  an  action  cannot 
be  maintained  which  is  founded  in  fraud,  or  which  springs 
ex  turpi  can  ad.  The  connection  which  exists  between  these 
maxims  may,  indeed,  be  satisfactorily  shown  by  reference 
to  a  case  already  cited.  In  Firaz  v.  XichoUs  (r),  an  action 
was  brought  to  recover  damages  for  an  alleged  conspinicj 
between  B.,  the  defendant,  and  a  third  party,  C,  to  obtain 
payment  of  a  bill  of  exchange  accepted  by  the  plaintiff  in 
consideration  that  £.  would  abstain  from  prosecuting  C. 
for  embezzlement ;  and  it  was  held  that  the  action  would 
not  lie,  inasmuch  as  it  sprung  out  of  an  illegal  transaction, 
in  which  both  plaintiff  and  defendant  had  been  engaged, 
and  of  which  proof  was  essential  in  order  to  establish  the 
plaintiff's  claim  as  stated  upon  the  record.  In  this  case, 
therefore,  the  maxim,  ex  dole  malo  non  oritar  actio,  was 
evidently  applicable ;  and  not  less  so,  with  regard  both  to 
the  original  corri\pt  agreement  and  to  the  subsequent  alleged 
conspiracy,  was  the  general  principle  of  law,  in  pari  delicto 
potior  est  conditio  defendentis  (rf).  To  the  class  of  cases  also 
which  establish  that  contribution  cannot  be  enforced  amongst 
wrong- doers  (e),  and  that  a  person,  who  has  knowingly 
committed  an  act  declared  bv  the  law  to  be  criminal,  will 
not  be  permitted  to  recover  compensation  from  others  who 
participated  with  him  in  the  commission  of  the  crime  (J)f 


(c)  2  0.  B.  501,  612,  515. 

(d)  See,  also,   Stevens  v.  OourUyj 
7  C.  B.  N.  8.  99,  108. 

(<j)  See  ante,  jj.  562. 


(/)  Per  Ld.  Lynduret,  Colhun.  r, 
Patmore,  1  Cr.  M.  &  R.  83  :  40  R.  R. 
498  ;  per  Maule,  J.,  2  C.  B.  609. 
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a  similar  remark  seems  equally  to  apply.  Bearing  in  mind, 
then,  this  connection  between  the  two  kindred  maxims,  we 
shall  proceed  to  consider  briefly  the  very  comprehensive 
principle,  ex  dolo  malo,  or,  more  generally,  ex  ttwpi  cmisd, 
non  mitur  actio. 
In  the  first  place,  then,  we  may  observe,  that  the  word  Dolus  in  the 

J    .       ..  1.        .  Roman  law. 

ammy  when  used  m  its  more  comprehensive  sense,  was 
understood  by  the  Boman  jurists  to  include  ''every  inten- 
tional misrepresentation  of  the  truth  made  to  induce 
another  to  perform  an  act  which  he  would  not  else  have 
undertaken "  (g),  and  a  marked  distinction  accordingly 
existed  in  the  civil  law  between  dolus  bonus  and  dolus  mains  : 
the  former  signifying  that  degree  of  artifice  or  dexterity 
which  a  person  might  lawfully  employ  to  advance  his  own 
interest,  in  self-defence  against  an  enemy  or  for  some  other 
justifiable  purpose  (h) ;  and  the  latter  including  every  kind 
of  craft,  guile,  or  machination,  intentionally  employed  for 
the  purpose  of  deception,  cheating,  or  circumvention  (/)• 
As  to  the  latter  species  of  dolus  (with  which  alone  we  are 
now  concerned),  it  was  a  fundamental  rule,  that  dolo  vialo 
pactum  se  non  servatumm  (J) ;  and,  in  our  own  law,  it  is  a  Rale  in 
familiar  principle,  that  an  action  brought  upon  a  supposed 
contract,  which  is  shown  to  have  arisen  from  fraud,  may 
be  successfully  resisted  (/c). 

It  is,  moreover,  a  general  proposition,  that  an  agreement 
to  do  an  unlawful  act  cannot  be  supported  at  law, — that  no 
right  of  action  can  spring  out  of  an  illegal  contract  (I) ;  and 


our  law. 


{g)  Mackeld.  Civ.  Law,  165. 

(A)  Mackeld.  Civ.  Uw,  165  ;  Bell, 
Diet  and  Dig.  of  Scotch  liaw,  319 ; 
D-  4f  3,  3 ;  Brisson,  ad  verb. 
"/Ww/'Tayl.  Civ.  Law,  4th  ed.  118. 

(0  D.  4,  3,  1,  §  2 ;  Id.  50,  17, 
79;  Id.2,  14.  7,  §  »• 

(;)  D.  2,  14.  7,  §  9. 

(t)  Per  Patteson.  J.,  1  A.  &  K 
4^;  per  Holroyd.  J.,  4  R.  &  Aid. 
U;  per    Ld.    Mansfield,     4    Burr. 


2800  ;  Jivans  v.  Edtrumds,  13  C.  B. 
777  ;  CanJiam  v.  Barry,  16  C.  B. 
597  ;  with  which  cf.  Feret  v.  BUI, 
Id.  207  ;  jRey7iell  v.  Sprye,  1  De  G. 
M.  k  G.  660  ;  Curson  v.  Belworihy, 
8  H.  L.  C.  742.  The  effect  of  fraud 
upon  a  contract,  and  the  riglit  \6 
rescind  a  contract  on  the  ground  of 
fraud,  are  discussed  under  the  maxim, 
eaveai  emptoTf  post. 

(Z)  Per  Ld.  Abinger,  4  M.  &  W. 


556  THB   LAW  OF   CONTRACTS. 

this  rale,  which  applies  not  only  where  the  contraet  is 
especially  illegal,  but  whenever  it  is  opposed  to  public 
policy,  or  founded  on  an  immoral  consideration  (?a),  is 
expressed  by  the  well-known  maxim,  e^  turpi  camd  mm 
oritur  actio  (n),  and  is  in  accordance  with  the  doctrine 
of  the  civil  law,  p(icta  qua  turpem  causam  continent  non  smt 
obserranda  (o) :  **  wherever  the  consideration,  which  is  the 
ground  of  the  promise,  or  the  promise  which  is  the  conse- 
quence or  effect  of  the  consideration,  is  unlawful,  the  whole 
contract  is  void  "(;>).  A  Court  of  law  will  not,  then,  lend 
its  aid  to  enforce  the  performance  of  a  contract  which 
appears  to  have  been  entered  into  by  both  the  contracting 
parties  for  the  express  purpose  of  carrying  into  effect  that 
which  is  prohibited  by  the  law  of  the  land  ;  and  this  objec- 
tion to  the  validity  of  a  contract  must,  from  authority  and 
reason,  be  allowed  in  all  cases  to  prevail.  No  legal  dis- 
tinction can  be  supported  between  the  application  of  this 
objection  to  parol  contracts  and  to  contracts  under  seal ;  for 
**  it  would  be  inconsistent  with  reason  and  principle  to  hold, 
that,  by  the  mere  ceremony  of  putting  a  seal  to  an  instru- 
ment, that  is,  by  the  voluntary  act  of  the  parties  themselves, 
a  contract,  which  was  void  in  itself,  on  the  ground  of  its 
being  in  violation  of  the  law  of  the  land,  should  be  deemed 
valid,  and  an  action  maintainable  thereon,  in  a  Court  of 
justice"  iq). 
Collins  V.  In  Collim  v.  Blanteni  (r),  which  is  a  leading  case  to 

^  show  that  illegality  may  well  be  pleaded  as  a  defence  to  an 
action  on  a  bond,  it  was  alleged  that  the  bond  had  been 
given  to  the  obligee  as  an  indemnity  for  a  note  entered  into 

57 ;  per  Ashuret,  J.,  8  T.   R.  93.  226 ;  Egerion  v.  Earl  Brvumioic,  i 

See  Jones  v.   JFaite,  5  Scott,  N.  R.  H.  L.  Cas.  1. 
961  :  5  Bing.  N.  C.  341  :  1  Id.  056  ;  (n)  Jndgm.,  Bank  of  UniUd  Stata 

BilchU  V.  Smilh,  6  C.  B.  462  ;  Cun-  v.  Owens,  2  Pctere  (U.  S.),  R.  539. 
deU  V.  Datoson,  4  Id.  876  ;  Sargent  v.  (o)  D.  2,  14,  27,  §  4  ;  I.  8,  20, 2i 

Wedlake,  11  Id,  782.  {p)  1    Bolstr.    88  ;    HoUrt,  72; 

(m)  AUen  t.  Jiescotis,  2  Lev.  174  ;  Dyer,  856. 
Walker  v.  Perkiiis,  8  Burr.  1568  ;  (q)  Judgm.,  5  Bing.  N.  C  675. 

Weih€rell  v.  Jones,  8  B,  &  Ad.  225,  (r)  2  Wils.  841  :  1  Sm.  L  C 
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by  him  for  the  purpose  of  inducing  the  prosecutor  of  an 
indictment  for  perjury  to  withhold  his  evidence.  For  the 
plaintiff,  it  was  contended  that  the  ^nd  wa^  good  and 
lawful,  the  condition  being  singly  for  the  payment  of  a  sum 
of  money,  and  that  no  averment  should  be  admitted  that 
the  bond  was  given  upon  an  unlawful  consideration  not 
appearing  upon  the  face  of  it ;  but  it  was  held,  that  the 
bond  was  void  ctb  initio,  and  that  the  facts  might  be  specially 
pleaded ;  and  it  was  observed  by  Wilmot,  C.J.,  delivering 
the  judgment  of  the  Court,  that ''  the  manner  of  the  trans- 
action was  to  gild  over  and  conceal  the  truth ;  and  whenever 
Courts  of  law  see  such  attempts  made  to  conceal  such  wicked 
deeds,  they  will  brush  away  the  cobweb  varnish  and  show 
the  transactions  in  their  true  light."  And  again,  ''  this  is 
a  contract  to  tempt  a  man  to  transgress  the  law,  to  do  that 
which  is  injurious  to  the  community:  it  is  void  by  the 
common  law ;  and  the  reason  why  the  common  law  says 
8ach  contracts  are  void  is  for  the  public  good :  you  shall  not 
stipulate  for  iniquity.  All  writers  upon  our  law  agree  in 
this — no  polluted  hand  shall  touch  the  pure  fountains 
of  justice  "(«) . 

It  is  obviously  detrimental  to  the  interests  of  the  public  interference 
that  the  course  of  justice  should  be  perverted;  and  upon  ^j,istice"^ 
that  ground,  and  in  accordance  with  the  decision  in  Colling 
Y.  Blanterny  it  has  been  frequently  ruled  that  agreements  to 
compromise  pending  criminal  prosecutions  are  illegal  and 
void  (0  ;  and  such  an  agreement  cannot  be  enforced,  even 
though  it  was  entered  into  with  the  sanction  of  the  judge 
at  the  trial  of  the  proceedings  to  which  it  related  («).    There 

(j)  See.  also,  ProJe  v.   JFiggins,  3  tcade,  39  Ch.  D.  605 :  57  L.  J.  Ch. 

Bing.  N.  C.  230  ;  Paxtmi  v.  Popham,  725. 

9  East,  408  ;  Pole  v.  Harrohin,  Id.  («)  Keir  v.  Leeman,  6  Q.  B.  308  : 

417,  n.  ;  Oas  Light  A  Coke  Co.  v.  9  Id.  371 ;  WincUdll  L,  Bd,  v.  VhU, 

Turner,  5  Bing.   N.  C.  666  :   6  Id.  45  Ch.  D.  351  :  59  L.  J.   Ch.   608. 

324  ;  CuUOfcH  v.  Haley,  8  T.  R.  390.  See  Reg.  v.  Blakcmoix,  14  Q.  B.  544  ; 

;0  See  Ek  p.  CrUchley,  3  D.  &  L.  Reg.   v.    Hardey,  Id.   529  ;   Reg.  v. 

527 :  15  L.  J.  Q.  B.  124  ;  Re  Cam})-  Alieyiie,  4  E.  &  B.  186. 
W/,  14  Q.  B.  D.  32 ;  Lou7id  v.  Grim- 
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is  aolhoritr  for  saying  that  a  compromise  is  permissible  in 
the  ease  of  a  misdemeanor,  such  as  a  common  aesaolt, 
vhich  might  have  been  made  the  subject  of  a  civil  action, 
and  vhich  is  not  regarded  for  this  purpose  as  an  offence  of 
a  poblic  natnre  {x) ;  bat  this  exception  to  the  general  rule 
cleArly  does  not  extend  to  the  offence  of  obstracting  a  high- 
vaj,  for  that  is  a  matter  which  concerns  the  public  (^). 
SimifauriT,  agreements,  whether  express  or  implied,  that  no 
prosecodon  shall  be  instituted  for  a  supposed  crime  are 
illegal,  and  no  action  can  be  maintained  thereon  (z) ;  though 
it  appears  that  a  mere  threat  of  a  prosecution,  made  by  a 
creditor  to  his  debtor,  does  not  invalidate  a  security  for  pay- 
ment of  the  debt  which  the  debtor  subsequently  gives  to  the 
creditor,  and  which  the  creditor,  though  induced  thereby 
not  to  prosecute,  yet  takes  without  entering  into  any  agree- 
ment whatever  that  he  will  not  prosecute  (a).  Other 
agreem^its  which  are  illegal,  because  they  tend  to  interfere 
improperly  with  the  course  of  justice,  are  agreements  to  pay 
money  for  the  withdrawal  of  a  petition  to  set  aside  a  public 
election  on  the  ground  of  bribery  (Z»),  or  of  a  motion  to 
strike  a  solicitor  off  the  rolls  for  professional  misconduct  (c), 
or  of  opposition  to  a  bankrupt's  application  for  his  dis- 
charge uO:  and  also  agreements,  made  with  a  surety  for 
the  appearance  or  good  conduct  of  a  defendant  to  criminal 
proceedings,  to  indemnify  the  surety  against  his  liabilities 
as  such  (f).  None  of  these  agreements  will  be  enforced  by 
the  Courts  (/). 

{x)  Keir  ▼.  Leeman,  supra  ;  Fisher  (a)  Ward  v.  Zloyd,  and  Flower  t. 

d:  Co.  ▼.  Afolliiiaris  Co.,  L.  B.  10  Sadler,  supra, 

Ch.  297  :  44  L.  J.  Ch.  500.  (6)  Coppock^,  Bower,  4  M.  &W.361. 

(y)  IFimdhtll  L,  Bd.  v.  riii^,  supra,  (c)  Kirvan  v.   ChndmoM,  9  DovL 

(z)   Ward  Y.  Lloyd,  6  M.   &  Or.  880. 

785;    Clubb   y.    Hutscm,   18  C.    B.  {d)  Kearley  Y.Thomson,  2i(^.^^^ 

N.    S.    414 ;    Williams    ▼,    BayUy,  742  :  59  L.  J.  Q.  B.  288. 

L.  R.  1  H.  L.  200;  /^e  3fapUbaek,  («)  Herman y.  JeuehMer,nQ.B.d. 

4  Ch,  D.  160 ;  Flower  v.  Sadier,  10  561  :  54  L.  J.  Q.  B.  561 ;  Gwurf*- 

Q.  B.  D.  572 ;  Jones  v.   Merioneth-  dated  E.   A   F.    Co.    v.    liiisgraa^ 

shire   Soe.,    [1892]   1   Ch.    173  :    61  [1900]  1  Ch.  87  ;  69  L.  J.  Ch.  11. 

L.  J.  Ch.  138.  (/)    As    to    the    compromia  ^ 
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Ab  a  general  rule,  then,  a  contract  cannot  be  made  the  Contract, 

when  itivftlid 

subject  of  an  action  if  it  be  impeachable  on  the  ground  of 
dishonesty,  or  as  being  opposed  to  public  policy, — if  it  be 
either  contra  bonos  mores,  or  forbidden  by  the  law  {g).  In 
answer  to  an  action  founded  on  such  an  agreement,  the 
maxim  may  be  urged,  ex  nialeficw  non  oritur  contractus  (h) 
—a  contract  cannot  arise  out  of  an  act  radically  vicious  and 
illegal;  ''those  who  come  into  a  court  of  justice  to  seek 
redress  must  come  with  clean  hands,  and  must  disclose  a 
transaction  warranted  by  law"  (t) ;  and  "it  is  quite  clear, 
that  a  court  of  justice  can  give  no  assistance  to  the 
enforcement  of  contracts  which  the  law  of  the  land  has 
interdicted  "  (k). 

It  does  not  fall  within  the  plan  of  this  work  to  enumerate, 
much  less  to  consider  at  length,  all  the  different  grounds  on 
which  a  contract  may  be  invalidated  for  illegality  (Z).  We 
shall  merely  cite  some  few  cases  in  illustration  of  the  above 


divorce  suits,  see  Gippti  v.  Hume,  31 
L.  J.  Ch.  87 ;  and  cf.  Brown  v. 
Briiu,  1  Ex.  D.  5. 

{$)  Per  Ld.  Kenyon,  6  T.  R.  16 ; 
StevenM  v.  Otmrley,  7  C.  B.  N.  S.  99  ; 
Cunard  v.  Hyde,  2  K  &  £.  1.  See, 
per  Holroyd,  J.,  2  B.  &  Aid.  103  ; 
^Martin,  B.,  Horton,  v.  Westminster 
Impr.  Commrs.,  7  Exch.  791. 

As  to  contracts  void  on  the  ground 
of  maintenance  or  champerty,  see 
Barle  v.  Hopwood,  9  C.  B.  N.  S. 
567  ;  Simpson  v.  La^nb,  7  Id.  84 ; 
Sprue  V.  PorUr,  7  Id.  68  ;  Grdl  v. 
Levy,  16  id.  73 ;  Anderson  v.  Rod- 
dife,  E.  B.  &  £.  806  ;  Alafnuter  v. 
Harness,  [1895]  1  Q.  B.  339:  64 
li.  J.  Q.  B.  75  ;  Bees  v.  De  Bemardy, 
[1896]  2  Ch.  437  :  66  L.  J.  Ch.  656. 

(A)  Jndgm.,  1 T.  K.  734  ;  Parsons  v. 
Tlufmpson,  1 H.  Bla.  322  :  2R.  R.  773  ; 
8  Wheaton  ( U.S. ),  R.  152.  See  Niefwl- 
«m  ▼.  Oooch,  5  E.  ft  B.  999,  1015, 
which  forcibly  iUostrates  the  maxim. 

it)  Per   hH    Kenyon,    Petrie   v. 


Hamuiy,  3  T.  R,  422. 

(k)  Per  Ld.  Eldon,  2  Rose,  351. 

(0  The  following  cases,  however, 
may  be  referred  to  upon  this  subject, 
in  addition  to  those  already  cited : 
Simpson  v.  Ld.  Howdcn,  9  CI.  k  F. 
61  ;  cited  by  Ld.  Campbell,  Hall  v. 
Dyson,  17  Q.  B.  791  (as  to  whicli  see 
Hills  V.  Mitson,  8  Exch.  751) ;  and 
by  Ld.  St.  Leonards,  Hawkes  v.  E, 
Counties  R.  Co.,  1  De  G.  M.  &  G. 
753  ;  S.  C,  affirmed  6  H.  L.  Cas. 
331 ;  Preston  v.  Liverpool,  dec.  It. 
Cb.,  5  H.  L.  Cas.  605  ;  J<ynes  v. 
WaiU,  9  CI.  &  F.  101  ;  HiUelholzer 
V.  Fullarton,  6  Q.  B.  982,  1022; 
SaiUos  V.  Illidge,  8  C.  B.  N.  S.  861  : 
6  Id.  841  ;  BousjUld  v.  mison,  16 
M.  k  W.  186.  Jn  AUicood  v.  Small, 
6  CI.  k  F.  232,  the  effect  of  fraud  ou 
a  contract  of  sale  was  much  con- 
sidered ;  but  this  caae  properly  falls 
under  the  maxim,  caveat  emptor,  to 
which,  therefore,  the  readeris  referred. 
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of  nik. 
Bond  for 
unlawful 
purpose. 


Judgment 
obtained  hf 
collusion. 


remarks.  In  strict  accordance  with  them,  it  has  been  held, 
that  no  action  could  be  maintained  on  a  bond  given  to  a 
person  in  consideration  of  his  doing,  and  inducing  others  to 
do,  something  contrary  to  and  prohibited  by  the  valid  terms 
of  letters  patent ;  and  that  the  obligee  was  equally  incapable 
of  recovering,  whether  he  knew  or  did  not  know  the  terms 
of  the  letters  patent — ^the  ignorance,  if  in  fact  it  existed, 
resulting  from  his  own  fault (m).  ''The  question,"  said 
Lord  Tenterden,  ''  comes  to  this :  can  a  man  have  the 
benefit  of  a  bond  by  the  condition  of  which  he  imdertakes  to 
violate  the  law  ?  It  seems  to  me  that  it  would  not  be 
according  to  the  principles  of  the  law  of  England,  which  is 
a  law  of  reason  and  justice,  to  allow  a  man  to  maintain  an 
action  under  such  circumstances ;  it  would  be  to  hold  oat 
an  encouragement  to  any  man  to  induce  others  to  become 
dupes,  and  to  pay  their  money  for  that  from  which  they 
could  derive  no  advantage." 

In  scire  facias  against  the  defendant  as  member  of  a 
steam-packet  company,  the  plea  stated  that  the  original 
action  was  for  a  demand  in  respect  of  which  neither 
defendant  in  the  sci.  fa.,  nor  the  packet  company,  nor  the 
defendant  in  the  original  action  (the  public  officer  of  the 
company),  was  by  law  liable,  as  the  plaintiff  at  the  com- 
mencement of  the  action  well  knew ;  and  that,  such 
registered  officer  and  the  plaintiff  well  knowing  the  premises, 
the  said  officer  fraudulently  and  deceitfully,  and  by  con- 
nivance with  plaintiff,  suffered  the  judgment  in  order  to 
charge  the  defendant  in  sci,  fa.  The  Court  held  the  plea 
to  be  good,  and  further  observed,  that  fraud  no  doubt  ritiatei 
everything  {n) ;  and  that,  upon  being  satisfied  of  such  fraud, 
they  possessed  power  to  vacate,  and  would  vacate,  their  own 
judgment  (o). 


(w)  Duvergier  v.  Felloires,  I  CI.  & 
F.  39  ;  34  R.  R.  578. 

(m)  See,  for  instance,  Foster  v. 
Mackinnoii,  L.  R.  4  C.  P.  704,  711  : 


88  L.  J.  C.  P.  810 ;  Levis  v.  Clajf. 
67  L.  J.  Q.  B.  224. 

(o)  Philipson  v.  Earl  o/EgfretMi^, 
6  Q.  B,  587,  605  ;  Dodgscm  v.  Sco^ 
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To  take  yet  one  other  illu&tration  of  the  maxim  before  us.  Fi$her  v. 
To  a  declaration  in  covenant  for  the  payment  of  a  certain     ^  ^     ' 
8um  of  money,  the  defendant  pleaded   that,  before  the 
making  of  the  covenant,  it  was  unlawfully  agreed  between 
the  plaintiff  and  defendant  that  the  plaintiff  should  sell  and 
the  defendant  purchase  of  him  a  conveyance  of  land  for  a 
term  of  years,  in  consideration  of  a  sum  of  money  to  be 
paid  by  the  defendant  to  the  plaintiff,  ''  to  the  intent  and  in 
order  and  for  the  purpose,  as  the  plaintiff  at  the  time  of  the 
making  the  said  agreement  well  knew,"  that  the  land  should 
be  sold  by  lottery,  contrary  to  the  statutes  in  such  case 
made  and  provided ;  that  afterwards,  ''  in  pursuance  of  the 
said  illegal  agreement,"  the  land  was  assigned  for  the  term, 
and,  a  part  of  the  purchase-money  remaining  unpaid,  the 
defendant,  to  secure  the  payment  thereof  to  the  plaintiff, 
made  the  covenant  in  the  declaration  mentioned.     Upon 
these  pleadings,  the  Court  of  Queen's  Bench  held,  that  the 
covenant  in  question  appeared  to  have  been  made  after  the 
illegal  transaction  between   the  parties  had   terminated ; 
that  it  formed  no  part  of  such  transaction,  and  was  conse- 
quently unaffected  by  it.     The  judgment  thus  given  was, 
however,   reversed    in    error  upon    grounds  which   seem 
conclusive.     The  original  agreement  was  clearly  tainted 
with  illegality,  inasmuch  as  all  lotteries  were  prohibited 
by  the  Lotteries  Act,  1698  (^);  and  by  the  Gaming  Act, 
1738  ((/),  all  sales  of  lands  by  lottery  were  declared  to  be 
void  to  all  intents  and  purposes.     The  agreement  being 
illegal,  then,  no  action  could  have  been  brought  to  recover 
the  purchase-money  of  the  land  which  was  the  subject- 
matter    thereof;     and    the   covenant"    accordingly,   being 
connected  with   an  illegal  agreement,  could   not   be  en- 
forced (r).     And,  further,  even  if  the  defendant's  plea  were 

2  Excb.  457.     See  also  per  PoUock,  ( q)  12  Geo.  2,  c.  28,  s.  4. 

C.B.,  Bogers  v.  ffadley,  82  L.  J.  Ex.  (r)  Paxtmi   v.   Popliaw,    9    East^ 

248.  408 ;  The  Gas  Light  Co.  v.  Tur}un\ 

(p)  10  k  11  Wm.  3,  c.  28  (c.  17  6  Bing.  N.  C.  824  ;  5  Id.  666. 
Ruff.). 

L.M.  86 


^ 
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aecifieiUt? 
ttirpUudo. 


not  to  be  understood  as  alleging  that  the  covenant  ^as 
given  in  parsaance  of  an  illegal  agreement,  it  would, 
remarked  the  Court  of  Exchequer  Chamber,  still  show  a 
good  defence  to  the  action,  for  "  the  covenant  was  given  for 
the  payment  of  the  purchase-money.  It  springs  from  and 
is  the  creature  of  that  illegal  agreement ;  and  if  the  law 
would  not  enforce  the  illegal  contract,  so  neither  will  it 
allow  parties  to  enforce  a  security  for  purchase-money  which, 
by  the  original  bargain,  was  tainted  with  illegality  "  (s). 

It  is  an  indisputable  proposition,  that  as  against  an 
innocent  party,  ''no  man  shall  set  up  his  own  iniquity  as 
a  defence,  any  more  than  as  a  cause  of  action  '\t).  Where, 
however,  a  contract  or  deed  is  made  for  an  illegal  purpose, 
a  defendant  against  whom  it  is  sought  to  be  enforced  may 
show  the  turpitude  of  both  himself  and  the  plaintiff,  and  a 
Court  of  justice  will  decline  its  aid  to  enforce  a  contract 
thus  wrongfully  entered  into.  For  instance,  money  cannot 
be  recovered  which  has  been  paid  ex  turpi  causa,  qmm 
dantU  aque  et  accipi cutis  tuipitudo  versatwr  (m).  An  unlawful 
agreement,  it  has  been  said,  can  convey  no  rights  in  any 
Court  to  either  party  ;  and  will  not  be  enforced  at  law  or  in 
equity  in  favour  of  one  against  the  other  of  two  persons 
equally  culpable  (x).  A  person  who  contributes  to  the 
performance  of  an  illegal  act  by  supplying  a  thing  with  the 
knowledge  that  it  is  to  be  used  for  that  purpose  is  precluded 
from  recovering  the  price  of  the  thing  so  supplied.  "  Nor 
can  any  distinction  be  made  between  an  illegal  and  an 
immoral  purpose;  the  rule  which  is  applicable  to  the  matter 
is,  ex  tnrpi  causa  non  oritur  actio,  and  whether  it  is  an 
immoral  or  an  illegal  purpose  in  which  the  plaintiff  has 


(«)  Fisher  v.  Bridges,  3  E.  &  B. 
642  (reversing  judgment  in  S.  C, 
2  E.  k  B.  118)  ;  foUowed  in  Gi^rc 
V.  Mare,  2  H.  &  C.  339.  See  A.-G. 
V.  Holliiigxoorth,  2  H.  &  N.  416; 
O'Connor  v.  BradsJunc,  5  Exch.  882. 

(0  Per  Ld.    Mansfield,    MotUefiori 


V.  MofUcfiori,  1  W.  Bla.  864 ;  cit«d 
by  Abbott,  C.J..  2  B.  &  Aid.  368. 
It  is  a  maxim,  that  jtis  cr  injftriA 
iwn  oritur ;  see  Arg.,  4  Bing.  639. 

(tt)  1  Pothier,TraitedeVente,  186. 

(ar)  Per  Ld.  Broagham,  Armstrong 
V.  ArvislroHff,  3  My.  &  K.  64. 
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participated  it  comes  equally  within  the  terms  of  that 
maxim,  and  the  effect  is  the  Bams  ;  no  caose  of  action  can 
arise  out  of  either  the  one  or  the  other  "  (jf). 

The  principle  on  which  the  rule  above  laid  down  depends  I'rinciple  of 
is,  as  stated  by  Chief  Justice  Wilmot,  the  public  good. 
"  The  objection,"  said  Lord  Mansfield  (j),  "  that  a  contract 
is  immoral  or  illegal  as  between  plaintiff  and  defendant) 
soands  at  all  times  very  ill  in  the  mouth  of  the  defendant. 
It  is  not  for  his  sake,  however,  that  the  objection  is  ever 
allowed,  but  it  is  founded  in  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  contrary  to  the 
real  justice  as  between  him  and  the  plaintiff — by  accident, 
if  I  may  so  say.  The  principle  of  public  policy  is  this :  ex 
dolo  malo  mm  oritur  actio.  No  Court  will  lend  its  aid  to  a 
man  who  founds  his  cause  of  action  upon  an  immoral  or  an 
illegal  act.  If,  from  the  plaintiff's  own  stating  or  other- 
wise, the  cause  of  action  appear  to  arise  ex  turpi  caiisd  or  the 
transgression  of  a  positive  law  of  this  country,  there  the 
Court  says  he  has  no  right  to  be  assisted.  It  is  upon  that 
ground  the  Court  goes,  not  for  the  sake  of  the  defendant, 
but  because  they  will  not  lend  their  aid  to  such  a  plaintiff. 
So,  if  the  plaintiff  and  defendant  were  to  change  sides, 
and  the  defendant  were  to  bring  his  action  against  the 
plaintiff,  the  latter  would  then  have  the  advantage  of 
it,  for  where  both  are  equally  in  fault,  potuir  est  conditio 
ilffen(ienti»"  (a). 

It  may  here  be  proper  to  notice,  that,  although  a  Court  R»i',  iiow 
will  not   assist   in   giving  effect   to   a   contract   which   is    ' 
"expressly  or  by  implication  forbidden  by  the  statute  or 

is)  Pcaree  T.  Brooix,  I.  K.  1  £\.  an  Qnlau-ful  act  should  be  done,  an<l 

213,  !|g  ;  Coican  v.  ifilbonm,  L.  R.  a  porlicipntiou  in  the  milanful  traiis- 

2Ei.  230,  action  itself."    Jndaoiiv.  Budmire, 

(:)  Halman    v.    Johmoii,     Cowp.  3  T.  R.  551,  563  ;  cited,  5;iCTcer  t 

3<3;  and  LiglUfoU  v,  Teuar-t,  1  R  Haiuitej/,  S  Sfiott,  N.  R.  558. 
4  r.  554:   4   R.  H.  735  ;  dUd  in  {a}    See,    also,    Arg.,    15    Peter 

fl<*fe  V.  HtniiiiiS,   17  C.   B.  N.  S.  (U.S.).   R    471  ;  jwr  Tiiukl,    C.,T. 

*!!•,  ns   9hon-ing   "the    distinction  2  C.   B.  512;   jKr    Lindley,     J..J. 

Wlueeu  a  mere  uieutAl  piiqiOBe  that  [1892]  2  (J.  B.  7:^8. 

36—2 
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common  law,"  or  which  is  "  contrary  to  justice,  morality, 
and  sound  policy;"  yet  where  the  consideration  and  the 
matter  to  be  performed  are  both  legal,  a  plaintiff  wUl  not 
be  precluded  from  recovering  by  an  infringement  of  the 
law  in  the  performance  of  something  to  be  done  on  his 
part ;  such  infringement  not  having  been  contemplated  by 
the  contracting  parties  (&). 
Penal  statute.  In  determining,  moreover,  the  effect  of  a  penal  statute  (r) 
upon  the  validity  of  a  contract  entered  into  by  one  who  has 
failed  in  some  respects  to  comply  with  its  provisions,  it  is 
necessary  to  consider  whether  the  object  of  the  statute  was 
merely  to  inflict  a  penalty  on  the  offending  party  for  the 
benefit  of  the  revenue,  or  whether  the  legislature  intended 
to  prohibit  the  contract  itself  for  the  protection  of  the 
public.  In  the  former  case,  an  action  may  lie  upon  the 
contract ;  but  in  the  latter  case  the  maxim  under  considera- 
tion will  apply,  and  even  if  the  contract  be  prohibited  for 
revenue  purposes  only,  it  will  be  altogether  illegal  and  void, 
and  no  action  will  be  maintainable  upon  it  (^0- 

It  must  be  observed  that  a  contract,  although  illegal  and 
void  as  to  part,  is  not  necessarily  void  in  toto.    Thus,  if  a 


Divisible 
contract. 


(b)  Wetherall  v.  Jimet,  3  B.  &  Ad. 
225,  226.  See  Redmmid  v.  SmiUif 
8  Scott,  N.  R.  250. 

(c)  With  reference  to  a  breach  of 
the  Revenue  Laws,  Ld.  Stowell  ob- 
served, "It  is  sufficient  if  there  is  a 
contravention  of  the  law — if  there  is 
a/rfli/»  in  legem.  'Whether  that  xnay 
have  arisen  from  mistaken  apprehen- 
sion, from  carelessness,  or  from  any 
other  cause,  it  is  not  material  to 
inquire.  In  these  cases  it  is  not 
necessary  to  prove  actual  and  per- 
sonal fmud."  The  Reward^  2  Dods. 
Adm.  R.  271. 

(d)  I)' A  Hex  v.  Jones  (Exch.),  2 
Jur.  N.  S.  972  ;  Taylor  v.  Crowland 
Gas  and  Coka  Co.,  10  Exch.  298, 
296;  BaiUy  v.  Harris,  12  Q.  B. 
905  :  Smith   v.  Maxchoody  14   M.   & 


W.  452  ;  Cope  v.  JtoKlaiids,  2  M.  A 
W.  149  ;  Cundell  v.  Daumm,  4  C.  B. 
376  ;  Pidgeon  v.   Jfurslemj  3  Exch. 
465  ;  Oulds  v.  HarHsmi^  10  Exch. 
572  ;  Jcssopp  v.  Lutinfche,  Id.  6H ; 
Rosetrurne  v.  BiUing^  33  L.  J.  C.  P. 
55,  56  ;  Johnson  v.  Hudson,  li  East, 
180:   10  R.  R.  465.     See,  p^.r  Holt, 
C.J.,  BartleU  v.  Viner,  Carth.  252; 
cited,  Judgro.,  De  Bcgnis  v.  Anai- 
stead,  10  Bing.  110 :   38  R.  R.  406? 
and  in  Feiynsson  v.  IConnau,  5  Bing. 
N.  C.  85.     Upon  the  latter  case  see 
35  &    36  Vict.    c.  93,  s.  51.    For 
another  instance  illustrating  the  text, 
see  per  Parke,  B.,  Bod/fer  v.  Arm,  10 
Exch.  337  ;  cited,  Amos  v.  Smith,  1 
H.  &  C.  241 .    -And  see  Jones  v.  (?ifc% 
10  Exch.  119,  144:   11  Exch.  393; 
Bitchie  v.  SmUh,  6  C.  B.  462. 


THE  LAW  OF  CONTRACTS.  66 

bond  be  given,  with  condition  to  do  sevetal  things,  and 
some  are  agreeable  to  law,  and  some  against  it,  the  bond 
ghnll  be  good  as  to  doing  the  former,  and  only  void  as  to 
doing  the  latter  (e) ;  and,  if  a  deed,  not  founded  upon  an 
illegal  consideration,  contain  two  severable  and  independent 
covenants,  of  which  the  one  is  legal  and  the  other  not,  tbo 
illegality  of  the  one  does  not  usually  prevent  the  enforce- 
ment of  the  other  (,/).  For  "  the  general  rule  is  that  where 
,voii  cannot  sever  the  illegal  from  the  legal  part  of  a  covenant 
the  contract  is  altogether  void,  but  where  yon  can  sever 
them,  whether  the  illegality  be  created  by  statute  or  by 
the  common  law,  you  may  reject  the  bad  part  and  retain 
the  good  "  (fi) ;  and  this  rule  applies  not  only  to  covenants, 
lint  also  to  asBignments  {li),  and  to  bye-laws  (i). 

It,  however,  a  contract  l>e  made  upon  a  consideration  part  One  illefpd 
of  which  is  illegal,  or  upon  several  considerations  one  of  taUitewhou' 
nhich  is  illegal,  the  law  clearly  is  that  the  whole  promise, 
or  every  one  of  the  promises,  dej^ndent  upon  such  con- 
sideration or  considerations,  is  also  illegal  (k) :  for  it  is 
mduced  and  affected  by  the  whole  consideration,  or  every 
one  of  the  considerations,  including  what  is  illegal  therein ; 
it  is  impossible  to  discriminate  between  the  weight  to  be 
given  to  the  several  parts  of  the  consideration,  or  to  the 
several  considerations,  and  there  can  be  no  severance  of 
that  which   is   legal  from   that    which   is  not:    whereas, 

(0  Chttmau    v.    Anmii/,    2    Ld.  (A)  lie   Itaaaon,   [1865]  1   Q,    R 

Biym.  HS9.  333  ;  69  L  J.  (}.  B.  191. 

(/)  Oiakfll  V.  King,  11  East,  164  :  (0  Soe  ixr   Liiidluy,  L.J.,  Strick- 

lOR.  R  46i  ;   Mathm  v.  ility,  11  InM  v.  Haga,  (1896]  1  (}.  1).  282  ; 

M.  i  W.  853  ;  see  Baker  v.  Hedge-  apon  n-hioli  eiise  see  Bunutt  v.  Berry, 

<«k,  39  Cli.  D,  520  :  57  L.  J.  Cb.  Id.  All  :  85  L.  J.  M.  C.  118. 
MB  ;  per  Liudley,  M.R.,  Haynes  v.  (k)  FeaVieratiiii  v,  Ilultkhmoa,  Cro. 

finnoH,  [1898]  2  CL.  13,  24  :  flS  L.  J.  Eliz.  199 ;  Scoli  v.  Oatmorr,  3  Tnunt. 

Ch.  419.  226 :   12   R.  R.  841  :   HarHngloa  v. 

ig)  Ftr   Willes,  J.,   PUktHug  v.  Vidorui  Dock  Co.,  S  Q.  H.  V.  549  : 

J'/iTO»t«t(  A   Co.,  U   R    3   (.'.  P.  47  L.  J.  Q.  B.  59J  ;  willi  ivl.icli  cf. 

^.  250 :   37    L    J.    0.    V.    118 ;  Shijncay  v.  B>ixtthixo,i,  [1899]  1  Q. 

fiottnsm  V.   Ommancy,   23  Ch.   D.  11.  388  :  88  L.  J.  q.  B.  3fl\ 
MS:52L  J.  Ch.  440. 
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where  there  is  no  illegality  in  the  consideration,  and  some 
of  the  promises  are  legal  and  others  are  illegal,  the  illegality 
of  those  which  are  bad  does  not  communicate  itself  to,  or 
contaminate,  those  which  are  good,  unless,  indeed,  they  are 
inseparable  from  and  dependent  upon  one  another  (/)• 
Ck>nitideratio]i  One  of  several  considerations  which  is  not  illegal,  but  is 
mere  y  voi  .     jnerely  void,  does  not  have  this  effect :  it  is  wholly  nugatory, 

and  the  contract  is  enforceable  if  the  other  considerations 
are  good  (m).  The  distinction  between  considerations  which 
are  illegal  and  those  which  are  only  void  is  often  of 
importance.  For  instance,  where  a  cheque  is  given  for  an 
illegal  consideration,  an  indorsee  for  value  who  takes  with 
notice  of  the  illegality  cannot  maintain  an  action  upon  the 
cheque  («) ;  but  it  is  otherwise  if  the  cheque  be  given  for  a 
consideration  which  is  merely  void  (o). 
Public  policy.       In  connection  with  the  question  whether  a  particular 

contract  is  illegal  on  gi*ounds  of  public  policy,  it  has  been 
observed  that   "  public    policy  is  an    unruly  horse  and 
dangerous  to  ride  "  (p) ;  and  that,  although  certain  kinds  of 
contracts  have  been  held  void  at  common  law  on  the  ground 
of  public  policy,  this  branch  of  the  law  "  certainly  should 
not  be  extended,  as  judges  are  more  to  be  trusted  as  inter- 
preters of  the  law  than  as  expounders  of  what  is  called 
public  policy"  {q). 
Non-repudia-        The  effect  of  fraud  is  not  absolutely  to  avoid  a  contract 
fraudulent        induced  by  it,  but  to  render  it  voidable  at  the  option  of  the 
contract.  party  defrauded ;  and  the  contract  continues  valid  until  the 

party  defrauded  has  elected  to  avoid  it  (?•).     Thus  if  a  party 


{!)  Kcanusy   v.     JVhitehuven    Co.^  (|;)  Per  Burrough,  J.,  2  Bing- 252. 

[1893]  1  Q.  1).  700  :  62  L.  J.  M.  C.  (q)    Per    Cave,   J.,  Re  J/tm«5, 

129.  [1891]  1  Q.  B.  694  :  60  L.  J.  Q-  R 

(wi)  Joiies  V.  WaitCf  6  Blug.  N.  C.  897  ;  see  per  Ld.  Braniwell,  [18^^] 

341,  351.  A.  C.  45. 

(n)   WooJf   V.    Hawilton,    [1898]  (?•)  Reese    Silver    JUmug   Co-  >'• 

2  Q.  B.  387  :  67  L.  J.  Q.  B.  917.  SmWi,  L.  R.  4  H.  L.  64 :  39  L  J. 

(o)  Idlly  V.  Rankin,  56  L.  J.  Q.  B.  Ch.  8,  49. 
248. 
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be  induced  to  buy  an  article  by  fraudulent  misrepresenta- 
tions of  the  seller  respecting  it,  and,  after  discovering  the 
fraud,  continue  to  deal  with  the  article  as  his  own,  he 
cannot  recover  back  the  price  from  the  seller  ;  nor  does  there 
seem  any  authority  for  saying  that  a  party  must,  in  such  a 
case,  know  all  the  incidents  of  a  fraud  before  he  deprives 
himself  of  the  right  of  rescinding :  the  proper  and  safe 
course  is  to  repudiate  the  whole  transaction  at  the  time  of 
discovering  the  fraud  («).  "  Where  an  agreement  has  been 
procured  by  fraud,"  observed  Maule,  J.  (0,  **the  party 
defrauded  may  at  his  election  treat  it  as  void,  but  he  must 
make  his  election  within  a  reasonable  time.  The  party 
guilty  of  the  fraud  has  no  such  election."  But  the  election 
once  made  by  the  party  defrauded  cannot  be  retracted  by 
him:  electio  semel facta  non patitiir  regressum  (w). 

Lastly,  iihi  quid  gencvaliter  conceditur  inest  haec  exceptio  Presumption 
«i  mn  aliqnid  sit  contra  jus  fasqtie  (x),  is  a  maxim  of  our  iUegality. 
law ;  and  if  an  act  which  is  the  subject  of  a  contract  may, 
according  to  the  circumstances,  be  lawful  or  unlawful,  it  will 
not  be  presumed  that  the  contract  was  to  do  the  unlawful 
act :  the  contrary  is  the  proper  inference  (?/).  If  the  act  is 
capable  of  being  done  legally,  either  party  may  enforce  the 
contract  unless  he  wickedly  intended  that  the  law  should  be 
broken  (2^) .  It  is  **a  universal  principle  that  every  trans- 
action in  the  first  instance  is  assumed  to  be  valid,  and  the 


(*)  Campbell  v.  Fleming,  1  A.  & 
E.  40;  Clarke  v.  Dichton,  E.  B.  k 
K.  148 ;  niiiU  V.  Gardeiiy  10  C.  B. 
91»  ;£fanM>r  v.  Groves,  15  C.  B. 
667. 

(0  S.  Anglian  R  Co.  v.  £, 
CoinUies  R.  Co.,  11  C.£.  803  ;  citing 
Campbell  v.  Fleming,  supra  ;  Bwlch- 
y'Phan  Lead  Mining  Co.  v.  Bayncs, 
li.  R.  2  Ex.  326  ;  Oakesv.  Turquand, 
L  R.  2  H.  L.  325.  In  Pilln'oio  v. 
T.  PiWrow's  Alnws}t]ieric  JL  Co., 
5C.  B.  453,  Maule,  J.,  observed,  *'It 
is  not  true  that  a  detd  that  is»  obtained 


by  fraud  is  therefore  void.  The  rule 
in  that  the  party  defrauded  may,  at 
his  election,  treat  it  as  void." 

{u)  Co.  Litt.  146  a. 

[jr)  11  Rep.  78  b. 

(y)  Per  lid.  Abiiiger,  Lewis  v. 
Davison,  4  M.  &  W.  654. 

(2)  IVaugh  v.  Mom-is,  L.  R.  8  Q.  B. 
202 :  42  L.  J.  Q.  B.  57  ;  Thwaites  v. 
CouWiwaUe,  [1896J  1  Ch.  496:  65 
L.  J.  Ch.  238.  Upon  the  latter  case, 
see  Powell  v.  Kanpton  Park  Co., 
[1899]  A.  C.  143 :  ^S  L.  J.  Q.  B.  392. 
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proof  of  fraud  lies  upon  the  person  by  whom  it  is  imputed  "(a); 
and  where  the  omission  to  do  an  act  would  be  ''  a  criminal 
neglect  of  duty/'  the  burden  of  proving  that  it  was  not  done, 
that  is,  of  proving  a  negative,  usually  falls  upon  the  party 
who  alleges  its  omission  (&). 

Having  in  the  preceding  psLges  directed  attention  to 
some  leading  points  connected  with  the  illegality  of  the  con- 
sideration for  a  promise  or  agreement,  and  having  selected 
from  very  many  cases  some  only  which  seemed  peculiarly 
adapted  to  throw  light  upon  the  maxim,  ex  dolo  mah  mm 
oritur  avtioy  we  may  further  pray  in  aid  of  the  above  very 
cursory  remarks  respecting  it,  the  observations  already  made 
upon  the  yet  more  general  principle,  that  a  man  shall  not  be 
permitted  to  take  advantage  of  his  own  wrong  (r),  and  shall  at 
once  proceed  to  offer  some  remarks  as  to  the  rule  that  a 
consideration  is  needed  to  support  a  promise,  and  as  to 
the  sufficiency  and  essential  requisites  thereof. 


Ex   NUDO   Pacto   non  oritur  Actio.      {Not/,  Max.  24.)— 
No  cause  of  action  ansesfrom  a  hare  promise. 

N'udum  This  maxim,  as  used  by  writers  on  our  law  of  contracts, 

Roman  law.  bears  a  meaning  widely  different  from  that  which  it  bore  in 
Boman  jurisprudence.  Nudum  pactum  is  defined  by  Ulpian, 
nbi  mdla  suhest  causa  propter  conventionem  (rf).  By  cavaa 
were  meant  the  formal  requisites  necessary  to  obtain  for  an 
engagement  legal  recognition,  4hat  is,  the  ceremonial  con- 
ditions which  constituted  stipulation  nexum,  &c.  (e).    The 

(a)  Per  Poike,  B.,   8  Exch.  400;  Vin.  Abr.,  " ^udum  Pactum'' {A.), 

per  Ld.  Kenyon,  2  T.  R.  711.  See  1  Powell,  Contr.  ^Odseq.    As 

(h)  See  per  Ld.    Ellenborough,   3  to  the  doctrine  of  midwn  pactum  in 

East,    199 ;  cf.   the  maxim,  omnia  the  civil  law,   see   Pillans  v.  Va 

presuvmniiir   riU   esse    acta;   post^  Mkrop,    3    Burr.    1670  et  stq.;  I 

Chap  X.  Fonbl.  Eq.,  5th  ed.  385  {a). 

(c)  AnU,  p.  227.  (c)  Pollock  on  Contr.,  Chap.  Ill 

(d)  D.  2,  14  7,  §  4  ;  Plowd.  309,  n.  ; 
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4un(se  (Voii  uaisse  Vohllgation  of  the  French  civil  code  is 
nearer  in  meaning  to  our  consideration,  but  is  more  exten- 
sive, and  may  denote  a  mere  moral  duty,  or  a  fancied  duty 
based  upon  feelings  of  honour,  and  even  the  motive  which 
may  actuate  a  person  in  making  a  promise  (/),  to  whicli  the 
English  word  does  not  extend. 

The  force  of  the  above  maxim,  as  used  in  English  juris-  Kudtm 
prudence,  is  thus  explained  by  Blackstone.  **  A  considera-  jwHsh*" 
tion  of  some  sort  or  other  is  so  necessary  to  the  forming  of  j"risprudeuce. 
a  contract,  that  a  7indum  jyactHm,  or  agreement  to  do  or  pay 
something  on  one  side,  without  any  compensation  on  the 
other,  will  not  at  law  support  an  action  ;  and  a  man  cannot 
be  compelled  to  perform  it "  (g).  The  nakedness  of  a  pro- 
mise, in  our  system,  consists  in  the  absence  of  consideration, 
and  not  in  the  want  of  formal  conditions,  such  as  writing  or 
registration.  Thus,  our  notion  of  a  bare  promise  bears  no 
analogy  to  the  nudum  pactum  of  the  digest.  The  law,  it 
has  been  observed  (A),  *'  supplies  no  means  nor  affords  any 
remedy  to  compel  the  performance  of  an  agreement  made 
without  sufficient  consideration.  Such  agreement  is  nudum 
pactum  ex  quo  nan  oritur  actio ;  and  whatsoever  may  be  the 
sense  of  this  maxim  in  the  civil  law,  it  is  in  the  last-men- 
tioned sense  only  that  it  is  to  be  understood  in  our  law." 

The  modern  English  doctrine  of  consideration  has  been  Consideration, 
one  of  gradual  development.  In  the  time  of  Henry  VI.  the 
word  does  not  seem  to  have  been  in  vogue ;  the  equivalent 
found  in  cases  of  that  period  is  quid  pro  quo  (/),  and  that 
phrase  conveys  an  accurate  idea  of  the  connotation  of  the 
modem  word,  except  indeed  as  used  by  conveyancers  in 
conjunction  with  good  (/c).  Consideration  could  not  be 
better  defined  than  it  is  in  the  Indian  Contract  Act :  "  when 

(/)  Ibid.,  Chap.  IV.  Bank  of  Ireland  y.  Archer,  11  M.  & 

ig)  2  Bl.  Com.  445  ;  Noy,  Max.,  W.    389.      See   McMantis  v.  Bark, 

^  ^  8^8.  L.  R.  6  Ex.  65:  39  L.  J.  Ex.  65. 

(A)  Per  Skyinier,  C.B.,  Jiann  v.  (t)  Pollock,  Coutr.,  Chap.  III. 

Sugkes,  7  T.  R,  350,  n.  (a).     Sec,  per  {k)  As  to  which  see  below,  ii.  570. 

U.  Ktnyon,  3  T.  R.  421 ;  Judgm.,  I 
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«  Gtxid  •'  aiul 
'*  nduable  * 
cousidemtiou. 


at  the  desire  of  the  promisor,  the  promisee  or  any  otho" 
persi^,  has  done  or  abstained  from  doings  or  does  or  abdiains 
from  doing,  or  promises  to  do  or  abstain  from  doing  some- 
tliing,  such  act  cr  abstinence  or  promise  is  called  a  con- 
sideralion  for  the  promise"  (/).  Accordingly,  if  I  promise 
to  }^T  a  man  4*100  for  nothing,  he  neither  doing  nor  pro- 
mising anything  in  return  or  to  compensate  me  for  my 
money,  my  promise  is  nudum  pactum y  and  has  no  force  in 
law  \m^  A  gratuitous  promise  or  undertaking  may  indeed 
form  the  subject  of  a  moral  obligation,  and  may  be  binding  in 
honour,  but  it  does  not  create  a  legal  responsibility  (n). 

Wliere  indeed  a  promise  is  made  under  seal,  the  solemnity 
of  that  moile  of  delivery  is  held  to  import,  at  law,  that  there 
was  a  sufficient  consideration  for  the  promise,  so  that  the 
plaintiff  is  not  in  this  case  required  to  prove  a  considera- 
tion ;  nor  can  the  deed  l)e  impeached  by  merely  showing 
that  it  was  made  without  consideration,  unless  proof  be 
given  that  it  originated  in  fraud  (o).  Neither  is  a  con- 
sideration necessary  for  the  validit}-  of  a  deed  operating  at 
common  law.  Nevertheless  if  A.  made  a  feoffment  in  fee 
to  another  without  consideration,  equitif  would  presume 
that  he  meant  it  to  the  use  of  himself,  and  would  therefore 
raise  an  implied  resulting  use  in  his  favour  (p).  Even  if 
he  should  by  express  limitation  of  uses  prevent  the  estate 
from  resulting  at  law,  there  would  still  in  equity  result  a 
tnut  for  his  benefit.  Even  in  the  case  of  a  deed,  moreover, 
it  is  necess«\ry  to  observe  the  distinction  between  a  (fwxl  and 
a  vahuihh  consideration  ;  the  former  is  such  as  that  of 
blood,  or  of  natural  love  and  affection,  as  when  a  man 
grants  an  estate  to  a  near  relative,  being  influenced  by 
motives  of  generosity,  prudence,  or  natural  duty.    Deeds 


(/)  luiliau  Coutract  Act,  sect.  2. 
AH  the  defiuitious  in  this  sectioii 
should  be  carefully  studied. 

(#/<)  2  Bl.  Com.  445;  Vin.  Abr., 
''Contract' {Yi). 

(>0  Judgm.,  1  H.  Bla.  827.     See 


BaJfex.  iresl,  13  C.  B.  466;  ^» 
V.  Oatminl,  5  T.  R.  148,  149. 

(o)  2  Bin,  Com.,  16th  ed.  446,  n.(4). 
Per  Parke,  B.,  Wallis  t.  /Aiy,  « 
M.  &  W.  277. 

{p)  1  Sand.  Uses,  68. 
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made  upon  this  consideration  are  looked  upon  by  the  law 
as  merely  mbuitanf,  and,  although  good  as  between  the 
parties,  are  liable  to  be  set  aside  in  favour  of  ci'editors 
nnder  the  Bankruptcy  Act,  1883,  s.  47,  or,  if  fraudulent 
within  the  meaning  of  the  13  Eliz.  c.  5,  under  that  Act  (r/). 
On  the  other  hand,  a  valuable  consideration  is  such  as 
money,  marriage,  or  the  like ;  and  this  is  esteemed  by  the 
law  as  an  equivalent  given  for  the  grant  {>■). 

Owing  to  the' construction  put  upon  the  27  EUz.  e.  4,  a 
pnrchaser  for  valuable  consideration  of  lands,  could,  as  a 
rule,  avoid  a  prior  voluntary  conveyance  of  the  lands, 
though  in  fact  made  bond  fiih  and  without  any  fraudulent 
intent<«).  But  this  rule  was  altered  by  the  Voluntary 
Conveyances  Act,  1893(0- 

It  is  of  the  greatest  imiwrtance  to  the  student  of  our  law  Cunwderetion 
to  start  with  an  accurate  comprehension  of  the  meaning  of  contract. 
consideration  in  simple  contracts.  We  therefore  add  to 
what  has  already  been  said  the  definition  of  Parke,  B.  : 
"any  act  of  the  plaintiff  from  which  the  defendant  derives 
a  benefit  or  advantage,  or  any  labour,  detriment,  or  incon- 
venience sustained  by  the  plaintiff,  however  Email  the 
benefit  or  inconvenience  may  be,  is  a  sufficient  consideration, 
if  such  act  is  perfoiTaed,  or  such  inconvenience  suffered,  by 
the  plaintiff  with  the  ccmsent,  either  express  or  implied,  of 
the  defendant "  (((). 

The  consideration  for  a  promise  must  have  mmi-  tangible  Cunsideratioit 

(j)  Sea  notes  to  Tvnjttea  aue,  1  PrtKci'dl  v.  JFiUiauis,  I«  R.  2  (.'.  P.   some  ralne. 

Smith,  L.  C,  lOtli  ed.  I;  48  &  47  188;  Viwcthtr  v.  Fnri-cr.  16  (J.   IJ. 

Viet  c.  52,  8.  47.  677,  6S0  ;  HuIk  v.  HhIk,  17  U.  It. 

(r)  2  Bl.  Com.  267,  444 ;  10  B.  &  711.     Sec,  also,  XiuJ,  y.  Ar,»)ili-ong, 

C.  808.  10  C.   B.   N.  S.   26»;   Wui-'ireH  v. 

(.)  See  Doe  V.  Atuunhig,  9  E«at,  6S,  Shailueli,  S  Id.  159  ;  Dava  v.  jVfs- 

88:  9  K.  E.  603;  Itaiiaaij  v.   Oil-  belt,   10  Id.   752;  Siirtees  v.  Listtr, 

thriH,  [1892]  A.  C.  412  :   61  L  J.  7  H.  *  X.  I  ;  Scvtwu  i.  Pegg,  8  Id. 

P.  C.  72.  295 ;   Wealakt  t.   Ad,tvi>,  5  C.   B, 

((}  M  *  57  Vict.  c.  21.  N.  S.   218  ;  Haiihg  v.   /^i(*«%.  7 

(H)  1  Solw.  N.   P.,  lOtb  ed.  41  ;  E.    *   B.    872;    farUh   v.  CiirMic 

Jndgm.,  2  E   &  B.   487—488;  per  S,.iute  Bali  Co.,  [1893]  1  Q.  B.  256, 

l'»rke,  B.,  iTow  v.  Sail,  5  Exch.  49  ;  271  :  62  L.  J.  Q.  B.  257. 
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value  in  the  eye  of  the  law(x).  Where  in  an  action  of 
assumpsit  the  consideration  for  the  defendant's  promise 
was  stated  to  be  the  release  and  conveyance  by  the  plaintiff 
of  his  interest  in  certain  premises,  at  the  defendant's 
request,  but  the  declaration  did  not  show  that  the  plaintiff 
had  any  interest  in  the  premises  except  a  lien  upon  them, 
which  was  expressly  reserved  by  him,  the  declaration  was 
held  bad,  as  disclosing  no  legal  consideration  for  the 
promise  (//). 

It  is  now  well  settled  that,  as  long  as  the  consideration 

for  a  promise  has  some  value  its  adequm^  is  not  material  (r). 

The  value  of  all  things  contracted  for  "  is  measured  by  the 

appetite  of  the  contractors,  and  therefore  the  just  value  is 

Value  may  be   that  which  they  be  content  to  give  "  (a).    Moreover,  the  con- 

coutiugent,  _         , 

sideration  may  be  contingent.  It  may  consist  of  something 
which  a  party  does  not  undertake,  and  consequently  is 
not  bound  to  perform,  but  which  being  done  renders  the 
promise  on  the  other  side  binding  in  law.  Thus,  if  a 
tradesman  agi*ee  to  supply  on  certain  terms  such  goods  as 
a  customer  may  order  during  a  future  period,  he  cannot  sue 
the  customer  for  not  ordering  any  goods,  but  if  the  cus- 
tomer order  any  goods,  the  consideration  becomes  effectual, 


{x)  Per  Patteson,  J.,  Thomas  v. 
Thwnas,  2  <,\  B.  859;  Price  v. 
JUastoti,  4  B.  &  Ad.  433  ;  Ttccddh  v. 
Atkinson^  1  B.  &  S.  393  ;  Edicards 
V.  Bimgh,  11  M.  &  \V.  641;  Bridg- 
man  v.  Daan,  7  Excb.  199  ;  JVade  y. 
Simemi^  2  C.  B.  648  ;  Llewellyn  v. 
Llewelhnh  16  L.  J.  Q.  B.  4  ;  Croio  v. 
Rogers,  1  Stra.  592 ;  LUly  v.  Hays^ 
6  A.  &  £.  648 ;  approved  in  Noble  v. 
Xatimial  Jjiscount  Co,,  5  H.  &  N. 
225,  228  ;  Oalloway  v.  Jackson,  3 
Scott,  N.  R.  763,  763 ;  Tlumilon  v. 
Jcnyns,  1  Id.  52  ;  Jackson  v.  Cobbin, 
8  2il.  &  W.  790  ;  Cmoper  v.  Green,  7 
M.  &  W.  633  :  1  Roll.  Abr.  23, 
1»1.  29  ;  FisJiei-  v.  IVaWiam,  4  Q.  B. 
889  ;  JFilson  v.  TFilson,  1  H.  L.  Cas. 


538  ;  Hart  v.  Miles,  4  Q  B.  N.  S. 
371,  and  ciises  infra, 

(y)  Kayt  v.  IhdUm,  7  M.  k  Gr. 
807 ;  recognizing  Edwards  v.  Bau^ 
11  M.  &  W.  641 ;  Lyth  v.  AuU,  7 
Exch.  669;  Strickland  v.  Turwr, 
Id.  208  ;  Fretnlin  v.  HamiU(»t  * 
Excli.  308  ;  8€e  Cooper  v,  Parker,  14 
C.  B.  118;  MUlward  v.  LiUkvxod, 
6  Exch.  775;  Wild  v.  /ferrtf,  7 
C.  B.  999  ;  Holmes  v.  Pemofy  9&di. 
584,  689 ;  Foakes  v.  Beer,  9  App. 
Cas.  605. 

[z)  ircstlake  V.  Jdams,  5  C  B. 
N.  S.  248,  265  :  24  L.  J.  C  P.  2^1 ; 
per  Byles,  J. 

(a)  Hobbes,  Leviathan,  pt.  1,  Clu 
XV. 
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and  a  contract  binding  upon  the  tradesman  immediately 
arises  (i).  Not  only  is  a  promise  to  forbear  an  action  a 
good  consideration,  but  so  also  is  actual  forbearance  at 
request  (c). 

Moreover,  a  consideration  may  be  good  in  law,  although  or  problem- 
there  may  be  merely  a  chance,  and  that  a  remote  one, 
of  any  benefit  arising  to  one  party  or  detriment  to  the 
other.  Thus,  although  a  claim  be  wholly  ill-founded,  j^et 
if  it  has  been  made  in  good  faith,  a  promise  to  abandon  it, 
or  its  abandonment  at  request,  either  before  or  pending 
an  action  upon  it,  constitutes  a  good  consideration  for  a 
contract  {(l) . 

The  consideration  for  a  contract,  although  its  adequacy  Consideration 
will  not  be  examined  by  the  Courts,  must  not  be  colourable  noUlluso^ ; 
merely  nor  illusory  (e),  and  it  is  open  to  the  promisor  to  ?i^*^"wu**^ 
show,  if  he  can,  that  the  chance  of  his  deriving  benefit  from  act  of  the 

T)roniise**« 

that  which  is  put  forward  as  the  consideration  for  his 
promise  has  been  defeated  by  the  act  of  the  promisee.  In 
such  a  case  there  is  said  to  be  a  faUvre  of  consideration. 
In  debt  for  money  had  and  received,  the  defendant  pleaded 
the  execution  and  delivery  to  the  plaintiff  of  a  deed  securing 
to  the  plaintiff  an  annuity,  and  acceptance  of  the  same 
by  the  plaintiff  in  discharge  of  the  debt ;  replication,  that 
no  memorial  of  the  deed  had  been  enrolled  pursuant  to  the 
statute;  that,  the  annuity  being  in  arrear,  the  plaintiff 
brought  an  action  for  the  arrears ;  that  defendant  pleaded 
in  bar  the  non-enrolment;  and  that  plaintiff  thereupon 
elected  and  agreed  that  the  indenture  should  be  void,  and 
discontinued  the  action.  The  replication  was  held  to  be  a 
good  answer  to  the  plea,  since  it  showed  that  the  accord 

{b)  O.  K,  Ji.  Co.  V.  IFithavi,  L.  R.  266  :  55  L.  J.  Ch.  801. 

9  C.  P.  16  :  43  L.  J.  C.  P.  1.  (c)  Uliile  v.  BlncU,  23  L.  J.  Excli. 

(c)  Crears  v.  Hunter,  19  Q.  B.  D.  36.     See  Oaugh  v.  Findo7i,  7  Exch. 

841  :  56  L.  J.  Q.  13.  518.  48  ;  Frazer  v.  HaiUni,  2  C.  B.  N.  S. 

{d)  CalUaher  v.  Bischoffheivi,  L.  R.  512  ;    Gorfjiet'    v.    Morris,    7   C.    B. 

5  Q.  B.   449:  39  L.  J.  Q.  B.  181  ;  N.  S.  588. 
Miles  V.  i\^.   Zealand  Co.,  32  Ch.  D. 
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and  satisfaction  thereby  set  up  had  been  rendered  nugatory 
by  the  defendant's  own  act  (/*). 

The  definitions  of  consideration  which  have  ahready  been 
given  are  sufficient  to  preclude  the  possibility  of  its  being 
confounded  with  the  motive  of  a  promise  (g).  Consideration 
may  furnish  the  inducement  for  a  promise,  and  that  induce- 
ment may  be  a  motive,  but  the  motive  is  a  mental  fact 
subjective  to  the  promisor,  the  consideration  is  objective 
and  extraneous  to  his  mind.  A  common  expression,  which 
involves  a  leading  principle  of  the  law  of  contracts,  is  that 
the  consideration  inn^t  move  from  the  plaintiff.  By  this  is 
meant  not  only  that  the  consideration  must  be  something 
external  to  the  mind  of  the  promisor,  and  therefore  not 
a  mere  motive,  but  also,  that  there  must  have  been  what  is 
called  privity  of  contract  between  the  promisor  and  the 
person  who  seeks  to  enforce  the  promise.  In  common 
parlance,  the  principle  may  be  thus  stated :  he  alone  can 
exact  performance  of  a  promise,  who  has  fuiiiished  or 
contributed  to  furnish  the  consideration  (//). 

Where  plaintiff  promised  to  discharge  A.  from  part  of  a 
debt  due  to  himself,  and  to  permit  B.  to  stand  in  his  place 
as  to  that  part,  defendant  promising,  in  return,  that  B. 
should  give  plaintiff  a  promissory  note ;  the  consideration 
moving  from  plaintiff,  and  being  an  undertaking  detrimental 
to  him,  was  held  sufficient  to  sustain  the  defendant's 
promise  (i).  Where,  however,  A.  being  indebted  to  plaintiff 
in  one  sum,  and  B.  being  indebted  to  A.  in  another,  the 
defendant,  in  consideration  of  being  permitted  by  A.  to  sue 
B.  in  his  name,  promised  to  pay  A.'s  debt  to  the  plaintiff, 


(/)  Turner  v.  Brmcne,  8  C,  B. 
157  ;  Tlwmasw  TlwmaSy  2  Q.  B.  851. 

{g)  Per  Ld.  Denman,  and  Fatteson, 
J.,  Id.  859  ;  Id.  861  (a). 

(/t)  See  Plaiiford  v.  U.  K.  Telegraph 
Co.,  L.  R.  4  Q.  B.  706;  Becker  v. 
G.  E.  R.  Co.,  L,  R.  5  Q.  B.  241  ; 
Jennings  v.   G.   N,  li.   Co.,  L.  R.  1 


Q.  B.  7;  Alton  v.  Midlamd  £.  Co., 
19  C.  B.  N.  S.  213 ;  JfaUon  r. 
RtLMell,  5  B.  &  S.  968. 

(i)  PeaU  V.  Dicken,  1  Cr.  M,  A  R. 
422;  Tijjper  v.  Btchiell,  8  Bing- 
N,  C.  710;  Harper  v.  JFilliam*,  4 
Q.  B.  219 ;  and  Dashicood  v,  Jtnujfn, 
12  Ch.  D.  776. 
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and  A.  gave  such  permission,  whereupon  defendant  recovered 
from  B. ;  judgment  was  arrested  on  the  ground  that  plaintiff 
was  a  mere  stranger  to  the  consideration  for  the  promise 
made  by  defendant,  having  done  nothing  of  trouble  to 
himself  or  of  benefit  to  the  defendant  (k). 

The  question  of  privity  of  contract  has  been  much  dis- 
cussed in  connection  with  the  relation  of  a  country  solicitor 
towards  his  client  and  town  agent  respectively.    It  has  been 
more  than  once  subject  of  inquiry  whether  such  privity 
exists  between  the  client  and  town  agent  as  would  entitle 
one  to  sue  the  other.    Where  B.,  the  country  attorney  of 
A.,  sent  money  to  the  defendants,  who  were  his  London 
agents,  to  be  paid  to  C,  on  account  of  A.,  and  the  defen- 
dants promised   B.  to   pay   the  money  according  to   his 
directions,  but  afterwards,  being  applied  to  by  C,  refused 
to  pay  it,  claiming  a  balance  due  to  themselves  from  B.  on 
an  account  between  them,  it  was  held  that  an  action  for 
money  had  and  received  would  not  lie  against  the  defendants 
at  the  suit  of  A.  (I).     **  The  general  rule,"  observed  Lord 
Denman,  **  undoubtedly  is,  that  there  is  no  privity  between 
the  agent  in  town  and  the  client  in  the  country ;  and  the 
former  cannot  maintain  an  action  against  the  latter  for  his 
fees,  nor  the  latter  against  the  former  for  negligence  "  (m). 

A.  employs  B.,  an  attorney,  to  do  an  act  for  the  benefit 
of  C,  A.  having  to  pay  B.,  and  there  being  no  intercourse 


{k)  Bmime  v.  Mason,  1  Vcntr.  6  ; 
Liversidge  v.  Broadbent,  4  H.  &  N. 
603,  610,  and  TweedU  v.  Athiiison, 
1  B.  &  S.  393,  also  illustrate  the 
maxim. 

(0  Cobb  V.  Becke,  6  Q.  B.  930  ; 
Jiobbint  V.  Fenndly  11  Q.  6.  248  ; 
Blwek  T.  Siddatcay,  15  L.  J,  Q.  B. 
359 ;  Mooper  v.  Treffry,  1  Exch.  17. 
See  LiUY.  Afartindale,  18  C.  B.  314, 
vhere  there  seems  to  have  been  very 
«}ight  (if  any)  evidence  of  privity ; 
Johnson  v.  R.  Mail  St,  Packet  Co., 
L.  B-  3  C.  P.  38 ;  Moore  v.  Bushell, 


27  L.  J.  Ex.  3 ;  Gerhard  v.  Bates, 
2  E.  &  B.  476  ;  Brewer  v.  Jones, 
10  Excli.  655  ;  Barkioorth  v.  EUer- 
nuin,  6  H.  &  N.  605  ;  Painter  v. 
Abel,  2  H.  &  C.  113;  Collins  v. 
Brook,  5  H.  &  N.  700. 

{m)  For  later  cases  on  this  snbject 
see  Latm-civce  v.  Fletcher,  12  Ch.  D. 
858 ;  Vyse  v.  Foster,  L.  R.  10  Ch. 
236  ;  Ex  p.  Edwards,  8  Q.  B.  D.  262  ; 
He  XeUm,  30  Ch.  D.  1  ;  Mac/arlane 
V.  Lister,  37  Ch.  D.  89  :  Hanna/ord 
v.  Synis,  79  L.  T.  30. 
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of  any  sort  between  B.  and  C,  If,  through  the  negligence 
or  ignorance  of  B.  in  transacting  the  business,  C.  loses  the 
benefit  intended  for  him  by  A.,  C.  cannot  maintain  an  action 
against  B.  to  recover  damages  for  the  loss.  If  the  law  were 
otherwise,  a  disappointed  legatee  might  sue  .the  solicitor 
employed  by  a  testator  to  make  a  will  in  favour  of  a  stranger, 
whom  the  solicitor  never  saw  or  before  heard  of,  if  the  will 
were  void  for  not  being  properly  signed  and  attested  (w). 

As  will  shortly  be  seen,  nothing  done  or  suffered  by  the 
promisee  anteccdenth/  to  the  promise  constitutes  a  good 
consideration  for  the  promise  unless  it  was  done  or  suffered 
at  the  request  of  the  promisor.  In  certain  cases  it  was  once 
thought  that  where  the  plaintiff  voluntarily  did  that  which 
the  defendant  was  morally  bound  to  do,  and  the  defendant 
afterwards  expressly  promised  to  reward  him,  a  previous 
request  would  be  implied,  so  that  the  moral  duty  attaching 
to  the  defendant  would  be  a  valid  consideration  for  his 
promise  (o).  It  never  was  considered  that  every  moral 
consideration  was  sufl&cient  for  this  purpose  (/^).  After 
considerable  controversy  it  was  finally  settled  in  Eastfcood 
V.  Kenyon  (q),  that  a  mere  moral  obligation  arising  from  a 
past  benefit  not  conferred  at  the  request  of  the  defendant 
is  not  a  good  consideration,  and  that  the  class  of  considera- 
tions derived  from  moral  obligation  includes  only  those 
cases  in  which  there  has  been  a  legal  right  deprived  of  legal 
remedy.  In  such  cases,  as  will  be  seen,  the  defendant  may 
be  held  liable,  without  putting  moral  duty  on  a  par  with 
legal  consideration  (?•)•  It  is  now  past  controversy  that 
mere  moral  feeling  is  not  enough  to  affect  the  legal  rights 


(7t)  Per  Ld.  Campbel),  Jiobet-tson  v. 
Flcviiwjy  4  Mncq.  So.  App.  Cas.  177. 

As  to  privity  in  connection  with 
tlift  relation  of  attorney  and  client, 
see  Fiah  v.  Kdhj,  17  C.  B.  N.  S. 
194  ;  Helps  v.  Clapton,  Id.  663. 

{o)  Lee  V.  Ahtgrferidgc,  5  Taunt. 
86 ;   JFatsmi  v.    Turner,    B.   N.   P. 


129,  147,  281  ;  Trticman  v.  Fcntoa^ 
Cowp.  544  ;  Atkins  v.  Banvtlf^  2 
East,  505. 

ip)  Per  Ld.  Tenterden,  lUtUfidd 
V.  Shrc,  2  B.  &  Ad.  811. 

{q)  11  A.  &  K.  438,  446. 

(r)  See  2fosf*  p.  582. 
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of  parties  («) ;  nor  can  a  subsequent  express  promise  con- 
vert into  a  debt  that  which  of  itself  was  not  a  legal  debt  {t)  ; 
and  although  the  mere  fact  of  giving  a  promise  creates  a 
moral  obligation  to  perform  it,  yet  the  enforcement  of  such 
promises  by  law,  however  plausibly  justified  by  the  desire 
to  effect  all  conscientious  engagements,  might  be  attended 
with  mischievous  consequences ;  one  of  which  would  be  the 
frequent  preference  of  voluntary  undertakings  to  claims  for 
just  debts.  Suits  would  thereby  be  multiplied,  and  volun- 
tary undertakings  would  also  be  multiplied,  to  the  prejudice 
of  real  creditors  (m). 

As  regards  bills  of  exchange,  cheques,  and  promissory  notes  Bills  of 
the  rule  is,  that  such  instruments  are  presumed  to  be  made  ^^^  *"^^* 
upon,  and  prima  facie  import,  consideration  (a:).  And  the 
words  "value  received  "  express  only  what  the  law  implies 
from  ihe  nature  of  the  instrument,  and  the  relation  of  the 
parties  apparent  upon  it  (/y),  and  then  the  maxim,  exjyressio 
eorunujiue  tacite  insunt  nihil  operatiir,  is  applicable  (z).  In  an 
actior  upon  a  bill  or  note  between  the  immediate  parties 
thereo,  the  consideration  may  be  inquired  into ;  and  if  it  be 
provti  that  the  plaintiff  gave,  and  the  defendant  received, 
novtue,  the  action  will  fail  (a).  And  it  may  fail  in  part 
wherdthe  consideration  is  divisible  and  has  failed  in  part ; 
for  wlere,  observed  Cresswell,  J.  (6),  there  is  a  promise  to  pay 
a  certan  sum,  the  whole  being  supposed  to  be  due,  "  each 


(»)  Per  Ld.  Dai  man,  Beauvwni  v. 
JUevty  8  Q.  B.  488 ;  cited  and  reco>?- 
nised,  FUha-  v.  J^iclges,  3  E.  &  B. 
W2 ;  JSaslicood  v.  Eeayan,  11  A.  &  E. 
438 ;  Wennall  v.  Miiey,  3  B.  &  P. 
247,  249  (a) :  6  R.  R.  780.  In  Jennings 
T.  Broken,  9  M.  &  V.  601,  Parke,  B., 
observes  in  Jeference  to  Binningtan 
r.  fFallis  (4  B.  &  Aid.  650),  that 
the  giving  up  the  annuity  was  "  a 
mere  moral  consideration,  which  is 
nothing." 

(0  PerTindfi\,C.J.,Kaycy.I}iUtoii, 
7H.k  Gr.  811—812. 


(w)  Judgni.,  11  A.  &  E.  450,  461. 
See  Roberts  v.  Smithy  4  H.  &  N. 
815. 

(aj)  Per  Martin,  B.,  1  H.  &  C.  710  ; 
see  46  &  46  Vict.  c.  61,  s.  30. 

(y)  Hatch  v.  Trayes,  11  A.  &  E. 
702  ;  see  45  &  46  Vict.  c.  61,  s.  3  (4). 

(?)  Ante,  p.  505. 

(a)  Southall  v.  Bigg,  and  Fomian 
V.  Wright,  11  C.  B.  481,  492;  see 
Be  Whitaker,  42  Ch.  D.  119. 

(ft)  11  C.  B.  494  ;  sec  Warxinck  v. 
Sair^U  10  Excli.  762. 
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part  of  the  money  expressed  to  be  due  is  the  considerat 
for  each  part  of  the  promise ;  and  the  consideration  as  to 
part  failing,  the  promise  is  pro  tanto  ntidum  pcu^tum" 

Ing  actions  not  between  immediate  parties  to  a  bill] 
note,  the  established  rule  is,  that  suspicion  must  be 
upon  the  plaintiff's  title  before  he  can  be  required  to  pi 
what  consideration  he  gave  for  it.     But,  if  it  be  proved 
the  instrument  was  obtained  by  fraud,  or  is  affected] 
illegality,  such  proof  affords  a  presumption  that  the 
party  placed  it  in  the  hands  of  an  accompUce  to  sue 
it,  and  consequently  casts  upon  the  plaintiff  the  burdi 
showing  that  he  was  a  hand  fide  indorsee  for  value  (c). 
DifTerent  Having  thus  briefly  shown  the  nature  of  the  consider 

kinds  of 

coEsideration.    and  the  privity  necessary  to  a  valid  contract,  we  may 

ceed   to   specify  the    important    distinctions   whic 
between  considerations  executed,  concurrentf  continui 
executory.     These  terms,  as  used  to  qualify  conside^ 
are  relative  in  point  of  time  to  the  promise.     The  felt 
example   will   serve  as   an   introductory   illqstratioi] 
declaration  in  assumpsit  stated  that  in  consideration 
plaintiff's  agreeing  to  stay  an  action  against  B.,  the 
dant  promised  to  pay  the  amount  upon  a  certain  evei 
the  trial,  the  following  agreement  was  proved :  **  ij 
sideration  of  the  plaintiff's  having  agreed  to  stay  proer 
against  B.,  &c. ;  "  it  was  held  that  the  contr 
executory  contract,  and  a  continuing  agre  ^  jiidant  ma] 
proceedings,  and  that  there  was  therefore    -^  a  V^  ^' 
In  this  case  having  agreed  before  the  datf  troversy 
would  indicate  an  executed  consideratioi   ?  legal  ngW 
constitute  a  c7);/rw;T^nf  consideration  (i.e.,  c^.* 
of  time  with  the  promise),  or  exccutoi-y  (?'.e.,  t^  ^ 
after  the  promise). 

It  will  appear  from  the  definitions  of  consideration^ 


r.  Fc 


T.J, 

4 

I 

^^     a 

-111 


(c)  Per  Parke,   B.,  Bailey  v.  Bid-      Hwlar,  23  Q.  B.  D.  345. 
^oelly  13  M.  &  W.  73,  76 ;  see  45  &  (rf)  Tanner  v.  Moore,  9  Q.  B. 

46  Vict.  c.  61,  s.  30  (2) ;  Tatam  v. 
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it),  that  it   is  necessary  that    the  service  which  is 

need  as   the  consideration  for    a  promise  should  be 

lertaken  at   the  instance  or  request  of  the  promisor. 

is  the  meaning  of  the  decision  in  the  leading  case  of 

il)leigh  v.  Brathwait  (/),  that  a  mere  voluntary  courtesy 

not  support  an  assumpsit,  but  a  courtesy  moved  by  a 

ous  request  will.     In  the  case  of  a  service  which  is 

past  or  executed  at  the  time  of  the  promise,  it  is  obvious 

a  request  on  the  part  of  the  promisor  is  a  logical 
sity.  To  promise  something  in  consideration  that 
her  will  in  the  future  do  or  suffer  something  (executory 
ideration),  or  will  continue  to  do  or  suflFer  somethinc; 
tinning),  or  will  h'w  et   nunc  do  or  suffer  something 

Trent),  is  itself  a  request. 

re,  however,  the  service  is  past  or  executed  at  the 
the  promise,  it  is,  as  a  rule,  necessary  to  show  that 

.yice  was  undertaken  at  the  request  of  the  promisor, 
take  a  simple  illustration,  if  a  man  disburse  money 

he  aflfairs  of  another,  without  request,  and  then  after- 

the  latter  promise  to  repay  him  (r/),  there  is  wanting 

jintial  element  of  valid  legal  consideration. 

ough,  generally  speaking,  in  the  case  of  executed 

rLrations  it  is  necessary  that  a  request  should  be  laid 

i.^'l,  there  are  cases  of  past  consideration,  where,  as 

'  <^xecutory  service,  the  nature  of  the  considera- 

ftn  13  .00   i^ts  a  request  (/O.     Thus,  in  an  action   of 

o  V'  D.  48o  . 

Fisher  V.  Bi   ney  lent,  it  was  held  unnecessary  to  allege 
;  Eadumd  v.  Ke.   the  defendant's  request ;  for  there  cannot 

249(a)-  6R.  R  "  ^^^^  ^^^  unless  there  be  a  loan,  and  a  loan 
im,  9  M.  k  w^tion  to  pay  (i).     In  the  case  of  money  2>airf, 

es  in  r.  ■ 

Hiuit  V.  Bale,  Dyer,  272,  and  1  Roll. 
Abr.  11.  See  particularly  Roscorla 
V.  Thoynas,  3  Q.  B.  234. 

(/t)  See   1   M.  &   Gr.    265,   note  ; 

Icited^Kr  Parke,  B.,  12  M.  k  W.  759. 
Per  Tintlal.  C.J..  ThonUon  v.  (t)   Victors  v.  Davics,  12  M.  k  W. 

758;i^cr  Pollock,  C.B.,  1  H.  &  C. 

37—2 


Consideration 
must  be 
moved  by 
request. 


Ill  case  of 
past  service, 
request  must 
be  proved. 


Cases  of 
executed 
service  where 
it  is  not  neces- 
siiry  to  prove 
recjuest. 


Per  Ld.  Dei 


'«^i^     ,..  o70,  571. 
b'-^-nl.  L.  C,   10th   ed.   136, 
xirke,  J.,  Jtcaatni  v.   JVirdiiam, 
i*  P.  434;  1  W^ms.  Saund.  264 

Per  Tintlal,  C.J.,  ThonUon  v. 
K  1  Scott,   X.  R.    74,   citing 
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Request 
implied  in 
certain  cases. 


however,  the  above  doctrine  will  not  apply,  becaase  a 
gratuitous  payment  would  not  create  a  legal  obligation; 
and  ''  no  man  can  be  a  debtor' for  money  paid  unless  it  was 
paid  at  his  request  *'  {k). 

Moreover,  there  are  circumstances  under  which  the  lar 
will  itself  imply  that  the  service  has  been  undertaken 
by  request  of  the  promisor.  Such  request  is  implied  in  the 
following  cases : — 

1.  Where  the  defendant  has  adopted  and  enjoyed  the 
benefit  of  the  service,  and  the  maxim,  omnis  ratihainth* 
retrotrahitar  et  mandato  priori  {eqniparatur  (I),  is  applicable; 
for  instance,  where  A.,  purporting  to  act  on  behalf  of  B., 
but  without  his  authority,  orders  goods  from  C,  and  pays 
the  price,  and  A.  afterwards  adopts  the  contract  by  acceptinjj 
the  goods.  But  it  must  be  observed  that  a  person  cannot 
be  said  in  law  to  adopt  or  ratify  an  act,  unless  it  was  in  fact 
done  on  his  behalf  (m),  and  a  request  to  do  an  act  is  not 
implied  from  the  mere  fact  that  a  benefit  is  enjoyed  by 
reason  that  the  act  was  done.  This  is  shown  by  the  cases 
where  one  of  the  parties  interested  in  a  life  policy,  who  on 
his  own  account  has  kept  it  up  by  paying  the  premiums (m),  or 
one  tenant  in  common  of  a  house,  who  on  his  own  account 
has  spent  money  on  its  repair  (o),  has  failed  to  recover  for 
his  outlay  from  the  others.  Again,  where  a  builder  contracts 
to  erect  buildings  on  the  defendant's  land  for  a  lump  sum. 


716  ;  M'Oregor  v.  Graves,  3  Exch. 
34. 

{k)  Per  Parke,  B.,  12  M.  &  W. 
760  ;  BriUain  v.  Lloijd,  14  M.  &  W. 
762  ;  cited  in  Letms  v.  Cnvipbell,  8 
C.  B.  541,  547  ;  and  per  Parke,  B., 
Hutchirtsmt  y.  SydMy,  10  Exch.  439. 

Hayes  v.  IVarren,  2  Stra.  988, 
cited  1  AVms.  Saiind.  264  (1).  See, 
in  further  ilhiHtratiou  of  the  subject 
above  touched  upon,  Dietrichsen  v. 
Oinbilei,  14  M.  &  W.  845;  per 
Parke,  B.,  King  v.  Sfars,  2  Cr.  M.  & 
R.  53  ;  Emviciis  v.  Elderton.  4  H.  L. 


Cas.  624. 

(/)  See  post,  p.  656. 

{rn)  See  per  Bowen,  L.J.,  84  Cb. 
D.  250  ;  Durant  v.  Boberts,  [IWO} 
1  Q.  B.  629 :  69  L.  J.  Q.  B.  382. 

(«)  Leslie  v.  French,  28  Ch.  I^- 
552 ;  Falcke  v.  Scottish  Co,,  34  Ch.  I>. 
234  ;  lUs  JFincMlsea,  39  Ch.  D.  16^- 
See  also  The  Gas  Float  WhUi9^ 
L1896]  P.  42,  58:  [1897]  A.  C.  337- 

(o)  Leigh  v.  Bickeson,  15  Q.  B.  I^- 
60.  But  see  Re  Jmies,  [1893]  2  Cb- 
461  ;  He  Cook,  [1896]  1  Ch.  9i3 :  S> 
L.  J.  Ch.  654. 
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and,  after  part  of  the  work  has  been  done,  abandons  the 
contract,  the  defendant  is  not  liable  to  pay  for  the  work 
done  merely  by  reason  of  his  deriving  benefit  from  it  (p). 

2.  Where  the  service  consists  in  the  plaintiff  having 
been  compelled  to  do  that  to  which  the  defendant  was 
legally  compellable.  Thus,  as  a  rule,  a  person,  whose  goods 
are  lawfully  seized  for  another's  debt,  is  entitled  to  redeem 
them  and  to  recover  the  amount  paid  from  the  debtor,  or, 
if  the  goods  be  sold  to  satisfy  the  debt,  he  may  recover 
their  value  {q).  And  upon  this  principle  rests  the  right  to 
indemnity  of  a  surety  who  pays  the  debt  of  his  principal, 
and  the  right  to  contribution  of  a  joint  debtor  who  pays  the 
whole  joint  debt  (r/).  This  rule,  however,  may  be  excluded 
by  contract;  and  where  the  owner  of  the  goods  seized  is,  as 
between  himself  and  the  defendant,  liable  to  pay  the  debt, 
the  rule  is  inapplicable  {q). 

8.  Where  the  plaintiff  roluntarih/  does  that  which  the 
defendant  might  have  been  legally  compelled  to  do,  and  the 
defendant  afterwards  in  consideration  of  the  service  expressly 
promises  (r).  It  is  to  be  noticed  that  in  the  case  of  such 
voluntary  service,  a  subsequent  express  promise  is  necessary  to 
support  an  action,  whereas  in  the  cases  under  the  two  former 
heads,  the  promise  is  implied  as  well  as  the  request  (s). 

A  distinction  will  be  noted  between  the  above  cases  and  Where  sus- 
cases  in  which  it  has  been  held  that  an  express  promise  may  of  action  is 
effectually  revive   a  precedent  good   consideration,   which  ^^TJ^g^^ 
might  have  afforded  grounds  for  an  action  upon  a  promise  promiae, 
implied  from  such  consideration,  were  it  not  for  the  inter- 
ference of  some  positive  rule  of  law,  which  has  suspended 

(p)   :Sumpter  v.  Hedges^  [1898]  1  4.'»8  ;  An'h'tws  v.  SL  OUive  B.  W.^ 

Q.  B.  673  :  67  L.  J.  Q.  B.  545.  [1898]  1  Q.  B.  775  :  67  L,  J.  Q.  B. 

iq)  See  Edmunds  v.  Wdllingford,  592. 

14  Q.    B.  1).  811.  814,  815.  and  the  (r)  WcnnaU  v.  Adiiey,  8  B.  &  P. 
authorities  tliere  cited  ;  The  Oi'chis,  260,  in  notfa:  6  R.  R.  780  ;  Wiiig  v. 

15  P.  1>.  38.     As  to  what  amounts  to  Mill,  1   B.  &  Aid.  104  ;  ParpUcr  v. 
compulsion,  see  Johiis&ii  v.  H,  Mad  WUliains^  1  C  &  M.  818. 

8L  P.  Co,,  L.  R.  3  C.  P.  38  ;  Geb-  {s)  Atl-Us  v.  Bamcell,  2  East,  505. 

hardt  v.  Saumlen,  [1892]  2  Q.  B.  452, 
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the  action  or  remedy  withont  destro^^ing  the  right.  Thus 
a  debt  barred  by  the  Statute  of  Limitations  is  still  a  good 
consideration  for  a  promise  in  writing  to  pay  it) ;  for  the 
effect  of  a  plea  of  the  statute  is  to  admit  that  the  can&e  or 
consideration  of  the  action  still  exists,  but  to  show  that  the 
remedy  is  lost  by  lapse  of  time  (n). 

"  The  cases/*  said  Lord  Denman  (j*),  **  in  which  it  has 
been  held,  that,  under  certain  circumstances,  a  considera- 
tion insufficient  to  raise  an  implied  promise  will  nevertheless 
support  an  express  one,  will  be  found  collected  and  reviewed 
in  the  note  to  JVeunall  v.  Adneff  (//),  and  in  Eustfcmi  v. 
Kenyon  (jK  They  are  cases  of  loidahlv  contracts  subse- 
quently ratified,  of  debts  barred  by  operation  of  law,  bat 
subsequently  revived,  and  of  equitable  and  moral  obligations, 
which,  but  for  some  rule  of  law,  would  of  themselves  have 
been  sufficient  to  raise  an  implied  promise/* 

At  one  time  there  was  an  inclination  to  explain  the  rule 
stated  thus  by  Lord  Denman,  and  previously  laid  down  by 
Lord  Mansfield  (a),  as  depending  upon  the  moral  obligation 
arising  from  the  previous  agreement  (/>).  It  is  not  easy  to 
see  how  such  a  theory  was  reconciled  with  the  fact,  that  an 
express  promise  was  ineffectual  where  the  original  contract 
to  which  it  had  reference  was  not  merely  suspended  for  a 
time  or  voidable  at  the  option  of  the  defendant,  but  absolutely 
void  at  law.  Wliile,  on  the  other  hand,  it  was  alwap 
understood  that  where  the  validity  of  an  agreement  is  nofc 
affected  by  statute,  but  the  remedy  of  one  party  is  suspended, 
an  express  promise  subsequently  made  will  have  relation 
back  to  the  previous  consideration,  and  will  not  be  treated 
as  nudum  pactum  (c). 

(0  La   ToHche  v.   La    Touche,   8  (s)  11  A.  &  E.  438. 

H.  k  C.  576,  588.  (a)   Uau^kes    v.    Sanders^  Cowj.. 

{u)  ScarinlUni  v.  Alchesmi,  7  Q.  B.  290  ;  Atl-in^  v.  Hill,  IcL  288. 

878.  {b)  Leake,  Law  of  Contracts,  615. 

(x)  Roscorla  v.  Thoina.%  3  Q.   B.  \c)  See  Pollock,  Contr.  Chap.  XH- 

237 ;  Judgm.,  1  C.  B.  870.  Judgm.,  Earle  v.  aiver,  2  Eich.9(^ 

(y)  3  B.  &  P.  249.  See  Reeves  v.  Heanie,  1  M.  k  W.  32i 
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Promises  to  pay  a  debt  simply,  or  by  instalments,  or  when  Illustrations, 
the  party  is  able,  are  all  equally  supported  by  the  past  con- 
sideration, and,  when  the  debts  have  become  payable 
instanter,  may  be  given  in  evidence  in  support  of  the 
ordinarv  indebitatus  counts.  So  when  the  debt  is  not 
already  barred  by  the  statute,  a  promise  to  pay  the  creditor 
will  revive  it  and  make  it  a  new  debt,  and  a  promise  to  an 
executor  to  pay  a  debt  due  to  a  testator  creates  a  new  debt 
to  him.  But  it  does  not  follow  that  though  a  promise 
revives  the  debt  in  such  cases,  the  debt  will  be  a  sufficient 
consideration  to  support  a  promise  to  do  a  collateral  thing, 
as  to  supply  goods  or  perform  work  and  labour.  In  such 
case  it  is  but  an  accord  unexecuted,  and  no  action  will  lie 
for  not  executing  it  (d). 

Formerly  many  contracts  made  by  an  infant,  which  are  infants, 
now  void,  were  merely  voidable  at  his  option.    Accordingly 
an  express  promise  made  by  him  after  full  age  revived  the 
previous   consideration   so  as  to  remove  the  subsequent 
promise  from  the  category  of  niida  pacta  {e) ;  but  since  the 
Infant  Eelief  Act,  1874  (/),  this  is  no  longer  so,  for  s.  2  of 
that  statute  expressly  enacts  that  no  action  shall  be  brought 
to  charge  any  one  upon  any  such  promise  (r/).     The  contract  Married 
of  a  married  woman  was  at  one  time  absolutely  void  (h);  ^^^"^®°- 
and,  therefore,  if  the  record  stated  that  goods  were  supplied 
to  a   married   woman,   who,   after  her  husband's  death, 
promised  to  pay,  this  was  not  sufficient,  because  the  debt 
was  never  owing  from  her  (?). 


{d)  Judgm.,  2  Exch.  90  ;  per 
Parke,  B.,  SmitJi  v.  Tharne,  18  Q.  B. 
139. 

(«)  Per  Patteson,  J.,  8  A.  &  E.  470. 
See  note  (a)  to  IVennall  v.  Adney^ 
3  B.  &  P.  249. 

(/)  37  A  38  Vict.  c.  62;  anU,  p.  532. 

{g)  For  the  effect  of  this  St.,  see 
Pollock,  Coiitr.  Ch.  II.,  pt.  1. 

(A)  See  Neve  v.  HolUnids,  18  Q.  B. 
262. 


(/)  Mqfcr  V.  Hatcorth,  8  A.  &  E. 

467,  469.     In  Trarer  v. ,  1  Sid. 

57,  a  woman,  after  her  liusband's 
death,  promised  the  plaintiff  that,  if 
he  would  jjrove  that  her  husband  had 
owed  him  £20,  she  would  pay  it. 
This  was  held  a  good  consideration, 
**  because  it  was  a  trouble  and  charge 
to  the  creditor  to  prove  his  debt.* 
See  Coj)e  v.  AlUnsoti,  8  Exch.  185. 
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Debte  dis- 
charged b J 
bankrnptcy. 


Sutate  of 
Frauds. 


Usury  laws. 


Another  illastration,  which  would  suffice,  if  it  were 
necessary,  to  refute  the  theory  of  moral  obligatioii,  is 
afforded  by  the  case  of  a  person  who  promises  to  repay  a 
debt  from  which  he  has  been  discharged  by  bankruptcy. 
The  Bankruptcy  Act,  1849,  expressly  annulled  the  efficacy 
of  such  promise  which  previously  might  have  been  enforced. 
A  similar  provision  was  contained  in  the  Act  of  1861,  but 
not  in  that  of  1869,  and,  consequently,  the  question  was 
more  than  once  raised  under  the  last-mentioned  statute, 
whether  the  common  law  was  revived  in  consequence  of  the 
omission.  It  was,  however,  decided  that  the  policy  of  the 
bankruptcy  laws  was  sufficient  without  express  statutory 
enactment  to  render  ineffectual  any  attempt  to  resusci- 
tate a  debt  from  which  a  person  had  been  discharged  by 
bankruptcy  {k). 

Again  there  are  cases  of  agreements  coming  within  the 
purview  of  s.  4  of  the  Statute  of  Frauds,  in  which  mo  actum 
can  be  brought  on  account  of  the  absence  of  a  written 
memorandum,  but  in  which  a  subsequent  promise  may 
nevertheless  furnish  a  ground  of  action.  A  verbal  agree- 
ment was  entered  into  between  the  plaintiff  and  defendants 
respecting  the  transfer  of  an  interest  in  land.  The  transfer 
was  effected,  and  nothing  remained  to  be  done  but  to  pay 
the  consideration.  It  was  held,  that  the  agreement,  not 
being  in  writing,  as  required  by  the  statute,  could  not  be 
enforced  by  action,  but  that,  as  the  transferee  had,  after 
the  transfer,  admitted  to  the  transferor  that  he  owed  him 
the  stipulated  price,  the  amount  might  be  recovered  as 
money  found  to  be  due  upon  an  account  stated  (Z).  Also 
bills  of  exchange  given  after  the  repeal  of  the  usury  law 
by  17  ct  18  Vict.  c.  90,  in  renewal  of  bills  given  while 
that  law  was  in  force  to  secure  payment  of  money  lent  at 
usurious  interest,  have  been  held  valid,  the  receipt  of  the 


{k)  Htailitr  v.  Wehb,  2  C.  P.  D.  1 ; 
46  L.  J.  C.  P.  89. 

/)  Cockimj  V.   JFaM,  1  C.  B.  858, 


870.     See  1  Smith,  L.  C,  10th  ed. 
308. 
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money  being  a  sufficient  consideration  to  support  a  new 
promise  to  pay  it.  In  the  case  referred  to,  this  qualified 
proposition  was  sanctioned  by  the  majority  of  the  court : 
"  A  man  by  express  promise  may  render  himself  liable  to 
pay  back  money  which  he  has  received  as  a  loan,  though 
some  positive  rule  of  law  or  statute  intervened  at  the 
time  to  prevent  the  transaction  from  constituting  a  legal 
debt"(m). 

We  must,  in  the  next  place,  observe  that  the  subsequent  Promiae 
promise,  like  the  antecedent  request,  may,  in  many  cases,  implied, 
be  implied.  For  instance,  the  very  name  of  a  loan  imports 
that  it  was  the  intention  of  both  parties  that  the  money 
should  be  repaid  (n);  a  promise  to  pay  interest  will  be 
implied  by  law  from  the  forbearance  of  money  at  the 
defendant's  request  (o) ;  and  from  money  being  found  due 
on  accounts  stated,  the  law  implies  a  promise  to  pay  it  (})) ; 
but  where  the  consideration  has  been  executed,  and  a 
promise  would,  under  the  circumstances,  be  implied  by  law, 
it  is  clearly  established  that  no  express  promise,  made  in 
respect  of  that  prior  consideration,  but  differing  from  that 
which  by  law  would  be  implied,  can  be  enforced  (q).  For, 
were  it  otherwise,  there  would  be  two  co-existing  promises 
on  one  consideration  (r).  It  has,  however,  been  said  that 
the  cases  establishing  this  proposition  may  have  proceeded 
on  another  principle,  viz.,  that  the  consideration  was 
exhausted  by  the  promise  implied  by  law  from  the  very 
execution  of  it,  and  that,  consequently,  any  promise  made 
afterwards  must  be  nndnm  jyactHm,  there  remaining  no  con- 
sideration to  support  it(8).  ''But  the  case  may  perhaps 
be  different  where  there  is  a  consideration  from  which  no 

{ni)  Flight  v.  Reed,  1  H.  k  C.  703,  Nudd,  3  E.  &  B.  652. 

716.  {q)  Jiulgni.,   Kay(*   v.    DtiUon^    7 

(«)  Per  Pollock,  C.B.,  1  H.  &  C.  M.  &  Gr.  815,  and  cases  there  cited. 

716.  (r)  Per    Maule,    B.,    Hopkins    v. 

(o)  NwdenMroui  v.  7W,  13  M.  &  Logan,  5  M.  &  W.  249. 

W.  723.  («)  See  Deacon  v.  Gi^lley,  15  C.  B. 

(/>)  Per    Crompton,   J.,    Fugg   v.  295. 
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promise  would  be  implied  by  law,  that  is,  where  the  party 
soing  has  sustained  a  detriment  to  himself,  or  conferred  a 
benefit  on  the  defendant,  at  his  request^  under  circumstances 
which  would  not  raise  any  implied  promise.  In  such  cases 
it  appears  to  have  been  held,  in  some  instances,  that  the 
act  done  at  the  request  of  the  party  charged,  is  a  sufficient 
consideration  to  render  binding  a  promise  afterwards  made 
by  him  in  respect  of  the  act  so  done  (0- 
Xatnre  of  But,  however  this  may  be,  it  is  quite  clear,  that,  where 

l^miae.  the  considemtion  is  past,   the   promise   alleged,  even  if 

expre^s.  must  be  identical  with  that  which  would  have 
been  implied  by  law  from  the  particular  transaction;  in 
other  words,  "a  past  and  executed  consideration  will 
supiH]»rt  no  other  promise  than  such  as  may  be  implied  by 
law"  {in  :  thus,  in  assumpsit,  the  declaration  stated,  that, 
in  consideration  that  plaintiff,  at  the  request  of  defendant, 
had  b*»iniht  a  horse  of  defendant  at  a  certain  price, 
defendant  promised  that  the  horse  was  free  from  vice,  but 
deceived  the  plaintiff  in  that  the  horse  was  vicious.  This 
declaration  was  held  bad :  for  the  executed  consideration, 
though  laid  with  a  request,  neither  raised  by  implication  of 
law  the  promise  charged  in  the  declaration,  nor  supported 
such  promiife  if  express ;  and  the  Court  observed,  that  the 
only  promise  which  would  result  from  the  consideration, 
as  stated,  and  be  co-extensive  with  it,  would  be  to  deliver 
the  horse  uix)n  request  (r). 

In  an  action  against  the  public  officer  of  an  insurance 
company,  a  count  in  the  declaration  stated,  that  it  was 
agreed  between  the  company  and  the  plaintiff,  that,  from 
the  1st  of  Januaiy  then  next,  the  plaintiff,  as  the  attorney 
of  the  company,  should  receive  a  salary  of  ilOO  per  annum, 
in  lieu  of  rendering  an  annual  bill  of  cost«  for  general 

(0  Judgm.,  7M,  &Gr.  816.  more    v.    Garrard,    1    Excli.    W 

(w)  Per    Piirke,    B.,    Alkinsan    v.  811. 

Stephens,    7     Exch.    572;    Jiulgni.,  {x)  Hoseorla  v.    Thomas,  3  Q-  B- 

Earle  v.  Oliver,  2  Exch.  89  ;  Latti-  234,  287. 
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business;  and  in  consideration  that  the  plaintiff  had 
promised  to  fulfil  the  agreement  on  his  part,  the  company 
promised  to  fulfil  the  same  on  their  part,  and  to  retain  and 
employ  the  plaintiff  as  Hiich  attorney  (y) ;  the  verdict  being 
in  favour  of  the  plaintiff,  the  judgment  was  afterwards 
arrested  by  the  Court  of  Common  Pleas,  upon  this  ground, 
that  there  was  no  sufficient  consideration  to  sustain  that 
part  of  the  above  count,  which  alleged  a  promise  to  retain 
and  employ  the  plaintiff,  the  Court  holding  that  the 
language  of  the  agreement,  as  stated,  imported  an  obliga- 
tion to  furnish  actual  employment  to  the  plaintiff  in  his 
profession  of  an  attorney,  and  that,  inasmuch  as  the  con- 
sideration set  forth  was  in  the  past,  that  the  plaintiff  liad 
promised  to  perform  his  part  of  the  agreement,  such 
consideration  being  a  past  or  executed  promise  was 
exhausted  by  the  like  promise  of  the  company  to  perform 
the  agreement,  and  did  not  enure  as  a  consideration  for 
the  additional  part  of  the  promise  alleged  to  retain  and 
employ  the  plaintiff  in  the  sense  before  mentioned,  as 
also  to  perform  the  agreement.  The  view  thus  taken, 
however,  was  pronounced  erroneous  by  the  Court  of 
Exchequer  Chamber,  and  by  the  House  of  Lords,  who 
held  that  the  averment  as  to  retaining  and  employing 
the  plaintiff  was  not  to  be  understood  as  importing  a 
contract  beyond  the  strict  legal  effect  of  the  agreement, 
whence  it  followed  that  the  mutual  promises  to  perform 
such  agreement  laid  in  the  count  objected  to,  were  a 
sufficient  legal  consideration  to  sustain  the  defendant's 
promise. 

A    convnrrvnt  consideration   is   where   the   act    of    the  Concurrent 
plaintiff  and  the  promise  of  the  defendant  take  place  at  ^^^  ^^  ^^^ 
the  same  time ;  and  here  the  law  does  not,  as  in  the  case 
of  a  bygone  transaction,  require  that,  in  order  to  make  ^  ] 

the  promise  binding,  the  plaintiff  should  have  acted  at  the 

(y)  Eimnens  v.  ElderUrn,  4  H.  L.  Cas.  624  ;  S.  C,  13  C.  B.  495  :  6  Id.  160  : 
4  Id-  479.  J 
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request  of  the  defendant  (z) ;   as,  where  it  appeared  from 
the  whole  declaration  taken  together,  that,  at  the  same 
moment,  by  a  simaltaneous  act,  a  promise  was  made,  that, 
on  the  plaintiff's  accepting  bills  drawn  by  one  of  the  parties 
then  present,  the  defendants  should  deliver  certain  deeds 
to  the  plaintiff  when  the  bills  were  paid,  it  was  held,  that 
a  good   consideration  was  disclosed   for   the  defendant's 
promise  (a).     So,  where  the  promise  of  the  plaintiff  and 
that  of  the  defendant  are  simultaneoas,  the  one  may  be  a 
good  and  sufficient  consideration  for  the  other  (h) ;  as  where 
two  parties,  upon  the  same  occasion,  and  at  the  same  time, 
mutually  promise  to  perform  a  certain  agreement  not  then 
actually  entered  into,  the  consideration  moving  from  the  one 
party  is  sufficient  to  support  the  promise  by  the  other  (<•). 
Contipnin^;  Again,  where,  by  one  and  the  same  instrument,  it  is 

consideration.  "^  .  -in 

agreed  that  one  of  the  contracting  parties  shall  pay  a  sum 
of  money,  and  that  the  other  shall  at  the  same  time 
execute  a  conveyance  of  an  estate,  the  payment  of  the 
money  and  the  execution  of  the  conveyance  may  properly 
be  considered  concurrent  acts ;  and,  in  this  case,  no  action 
can  be  maintained  by  the  vendor  to  recover  the  money 
until  he  executes,  or  offers  to  execute  a  conveyance  (d).  It 
may,  indeed,  be  stated,  generally,  that  neither  party  can 
sue  on  such  an  entire  contract  without  showing  a  per- 
formance of,  or  an  offer,  or,  at  least,  a  readiness  and 
willingness  to  perform  his  part  of  the  agreement,  or  a 
wrongful  discharge  or  prevention  of  such  performance  by 
the  other  party ;  in  which  latter  case  the  party  guilty  of 
the  wrongful  act  shall  not;  in  accordance  with  a  maxim 

(r)  PcrTindal,  C.J.,  3  Bing.  N.  C.  (c)  T/mnUon   \\  Jemjns,  1  M.  * 

715.  Gr.  166.     See  KUig  v.  GiUau  7  K. 

(a)  Tipper  v.  BidaitU,    Id.  710  ;  k  W.  55  ;  Harrison  v.  Cage,  1  Ld. 

JFest  V.  Jacksmi,  16  Q.  B.  280.  Raym.  386  ;  cited  Smith  r,  Woodjiwt, 

{b)  As  to  mutuality  in  contracts,  1  C.  H.  N.  S.  667. 
seeBi-oom'sCom.,  5th  ed.  307rts«7.;  {d)  Per  Ld.  Tenterden,  Spillir  y. 

Bealey  v.  Sttuirt,  31  L.  J.  Ex.  281  ;  WesiUtke,  2  B.  &  Ad.  157 :  S6  R.  B. 

JFeatheMiv.  Sprofion,  6  H.&  X.  726;  520;    Bankart  v.  Bowers,  L.  R.  1 

JFkUtle  V.  Prankland,  2  15.  k  S.  49.  C.  P.  484. 
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already  considered,  be  allowed  to  take  advantage  of  it,  and 
thereby  relieve  himself  from  liability  for  breach  of  con- 
tract (^).  Whether  or  not,  in  any  given  case,  one  pi'omm* 
be  the  consideration  of  another,  or  whether  the  perfoiinance, 
and  nT)t  the  mere  promise,  be  the  consideration,  must  be 
gathered  from,  and  depends  entirely  upon,  the  words  and 
nature  of  the  agreement,  and  the  intention  of  the  contracting 
parties  (/). 

In  addition  to  cases  in  which  the  consideration  is  con-  Coutinuiug 
current,  or  is  altogether  past  and  executed,  others  occur 
wherein  the  consideration  is  continuinf/  at  the  time  of 
making  the  promise;  thus,  it  has  been  held,  that  the' 
mere  relation  of  landlord  and  tenant  is  a  sufficient  con- 
sideration for  the  tenant's  promise  to  manage  a  farm  in  a 
husbandlike  manner  (r/). 


Caveat  Emptor.  (Hob.  99.) — Let  a  imnhaaer  beware. 

It  seems  clear,  that,  by  the  civil  law,  a  warranty  of  title  Hule  of  the 
was,  as  a  general  rule,  implied  on  the  part  of  the  vendor  of 
land,  so  that  he  was  answerable  in  damages  to  the  buyer  if 
evicted ;  site  tola  res  eiincatiir,  tsite  parsy  habet  regreasnm 
emptor  in  venditorem  (h) ;  and  again,  mm  lUibitatury  etsi 
specialiter  venditor  evict ionem  noii  prominent,  re  evictd,  ex 
empto  competere  actionem  (i).  With  us,  however,  the  above  and  of  our 
proposition  does  not  hold,  and  it  is  laid  down,  that,  "if  a 
man  buy  lands  whereunto  another  hath  title,  which  the 


(c)  AnUy  p.  227  et  neq.  *'  If  a  imrty 
docs  aU  he  can  to  perform  the  act 
which  he  ban  stipulated  to  do.  but  is 
prevented  by  the  wrongful  act  of  the 
other  party,  he  is  iu  the  same  situa- 
tion as  if  the  performance  had  been 
jjerfected  :"  per  Holroyd,  J.,  Stiuddy 
V.  Sander*,  o  B.  &  C.  639  ;  see  also, 
Caines  v.  SmUh,  15  M.  &  W.  189. 
See  notes  to  Cutter  v.  PofcU,  2  Sm. 
L  C.  1. 


(/)  Thorpe  y.  Thorpe,  1  Ld.  Raym. 
662  ;  1  Salk.  171  ;  per  Cur.,  Stavers 
V,  Carlinj,  3  Scott,  750,  764  ;  per 
Williams,  J.,  Christie  v.  Boalby,  7 
C.  B.  N.  S.  567. 

{(j)  Powley  V.  JFalker,  5  T.  R. 
373  :  2  R.  K.  619  ;  recognised  Bealc 
V.  Sandrrs,  3  Bing.  N.  C.  850  ; 
Massey  v.  Ooodail,  1/  Q.  B.  310. 

(A)  D.  21,  2,  1. 

(0  C.  8,  45,  6. 
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buyer  knoweth  not,  yet  ignorance  shall  not  excuse  him  "  (/.). 
By  the  civil  law,  as  observed  by  Sir  E.  Coke,  every  man  is 
bound  to  warrant  the  thing  that  he  sells  or  conveys,  albeit 
there  be  no  express  warranty ;  but  the  common  law  binds 
him  not,  unless  there  he  a  warrant}/,  either  in  deed  (/),  or  in 
law;  for  caveat  emptor  (m)  qui  ignorare  non  dehmt  qturd  jm 
alientnn  emit  (n) — let  a  purchaser^  who  ought  not  to  be 
ignorant  of  the  amount  and  nature  of  the  interest  which  he 
is  about  to  buy,  exercise  proper  caution. 

Sale  of  land. — As  the  maxim  caveat  emptor  applies,  with 
certain  si)ecific  restrictions,  not  only  to  the  quality  of,  but 
also  to  the  title  to  land  which  is  sold,  the  purchaser  is 
generally  bound  to  view  the  land  and  to  inquire  after  and 
inspect  the  title-deeds,  at  his  peril  if  he  does  not.  He  does 
not  use  common  prudence,  if  he  relies  on  any  other 
security  (o).  The  ordinary  course,  indeed,  which  is  adopted 
on  the  sale  of  real  estates  is  this :  the  seller  submits  his  title 
to  the  inspection  of  the  purchaser,  who  exercises  his  own 
judgment,  or  such  other  as  he  confides  in,  on  the  goodne8s 
of  the  title  (p) ;  and  if  it  should  turn  out  to  be  defective,  the 
purchaser  has  no  remedy,  unless  he  take  special  covenant 
or  warranty,  provided  there  be  no  fraud  practised  on  him  to 
induce  him  to  purchase  (q).  Thus,  if  a  regular  conveyance 
is  made,  containing  the  usual  covenants  for  securing  the 
buyer  against  the  acts  of  the  seller  and  his  ancestors  only, 
and  his  title  is  actually  conveyed  to  the  buyer,  the  rule  of 


ik)  Doct.  and  Stud.,  bk.  2,  ch.  47. 

(/)  See  WorthingUm  v.  Warring- 
tmiy  5  C.  B.  635  ;  Ellis  v.  Rogers,  29 
Ch.  D.  661. 

(?/i)  Co.  Litt  102,  a.  **I  have 
always  understooil  that  in  purchases 
of  land  the  rule  is  caveat  emptor  ;  '* 
])€r  Lawrence,  J.,  Gwillim  v.  Stone^ 
3  Taunt.  439  ;  see  L.  K.,  2  C.  P.  379 ; 
[1895]  2  Q.  B.  616. 

(h)  Hobart,  99. 

(o)  3  T.   R.    66,    65  ;   Roswell  v. 


Va^ighan,  Cro.  Jac.  196  ;  }itr  Holt, 
C.J.,  1  Salk.  211. 

(/))  37  &  38  Vict  c.  78,  s.  1,  sab- 
stitutcil  40  for  60  years  as  a  sufficient 
root  of  title,  and  sec  44  &  45  Viet, 
c.  41,  s.  3. 

( q)  Per  Lawrence,  J.,  2  East,  323 ; 
Judgni.,  Stephens  v.  De  Mtdim^  4 
Q.  B.  428  ;  per  Erie,  C.  J.,  rMfXwr.v 
V.  Wood,  6  B.  &  S.  773  ;  per  Marti", 
B.,  Id.  77.'>. 
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caveat  emptor  applies  against  the  buyer,  so  that  he  must,  at 
his  peril,  perfect  all  that  is  requisite  to  his  assurance;  and, 
as  he  might  protect  his  purchase  by  proper  covenants,  none 
can  be  added  (r).  An  administrator  found,  among  the  papers 
of  his  intestate,  a  mortgage  deed,  purporting  to  convey 
premises  to  him,  and  without  arrears  of  interest.  Not 
knowing  it  to  be  a  forgery,  he  assigned  it,  covenanting,  not 
for  good  title  in  the  mortgagor,  but  only  that  nothing  had 
been  done  by  himself  or  by  the  intestate  to  encumber  the 
property;  and,  as  this  precluded  all  presumption  of  any 
further  security,  the  assignee  was  held  bound  to  look  to 
the  goodness  of  the  title,  an^  failed  to  recover  the  purchase- 
money  («).  The  case  of  an  ordinary  mortgage,  however, 
differs  from  that  of  a  conveyance,  because  the  mortgagor 
covenants  that  at  all  events  he  has  a  good  title  (i). 

That  an  evicted  tenant  may  be  without  remedy  against  Landlord  and 
his  landlord,  by  reason  of  the  maxim  caveat  emptor,  is  well  ^^^^^ 
shown  by  the  case  of  Bai/nes  v.  Lloyd  {n).  The  plaintiffs 
accepted  from  the  defendants  a  lease  under  seal,  the  opera- 
tive words  whereof  were  '*  the  landlords  agree  to  let ;  "  the 
word  "  demise  *'  was  not  used,  and  there  were  no  express 
covenants  for  title.  The  defendants  had  only  a  leasehold 
interest  in  the  premises  let ;  their  lease  expired  during  the 
plaintiff's  term,  and  thereupon  the  plaintiffs  were  evicted 
by  the  superior  landlord.  It  was  held  that  they  had  no 
remedy  in  covenant  against  the  defendants.  From  the 
judgments  given  it  appears  that  the  weight  of  authority 
favours  the  view  that  a  covenant  in  law  is  not  implied 
from  the  mere  relation  of  landlord  and  tenant,  but  only 
from  certain  words  if  used  in  creating  the  lease  (x)  ;  but  if 

(r)  See  Judgm.,  Johnson  v.  John-  (<)  Pa-    Ld.    Kenyon,    Cripps    v. 

«>»,  8  B.  &  P.  162, 170 :  6  R.  R.  736  ;  Rccvde,  6  T.  R.  607 :  3  R.  R.  273. 

Ai^.  3  Eaat,  446 ;  4  Rep.  26 ;  5  Rep.  84.  («)  [1895]  1  Q.  15.  820:  2  Id.  610  : 

(«)  Bree  v.  Holbech,  Doiigl.  655  ;  64  L.  J.  Q.  B.  787. 

cited  6  T.  R.  606  ;  per  Gibbs,  C.J.,  (x)    As    to    "demise,**    sec    tlio 

1    Marsh.   R.    163 ;     Tltackeray  v.  authorities  collected    in    the  above 

Wood^  6  B.  &  S.  766.  case. 
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any  covenant  is  implied  from  that  relation  (ly),  it  is  only  a 
covenant  for  quiet  enjoyment  (^),  determining,  where  the 
landlord  has  anv  estate,  with  the  determination  of  thai 
estate.  **  WTioever  wants  to  be  secure  when  he  takes  a 
lease  should  inquire  after  and  examine  the  title-deeds  "  (a), 
^  As  a  general  rule,  there  is  no  warranty,  still  less  a  condi- 
tion, implied  by  law  on  the  demise  of  real  property,  that  it 
is  fit  for  the  purpose  for  which  it  is  let.  For  instance,  on 
the  lease  of  a  house  or  farm  there  is  usually  no  implied 
warrantv  that  it  is  reasonably  fit  for  habitation  or  coltiva- 
tion  \h\.  But  to  this  rule  there  are  some  exceptions ;  for  on 
the  letting  of  a  ready-furnished  house  the  lessor  impliedly 
undertakes  that  the  house  is  reasonably  fit  for  habitation  at 
the  time  when  the  tenancy  commences,  and  if  it  be  not  so 
fit  the  tenant  may  at  once  quit  it  without  notice  (c).  Sj 
statute,  there  is  a  similar  condition  implied  on  the  letting 
of  a  house,  though  not  furnished,  for  habitation  by  persons 
of  the  working  classes  (d). 

The  general  rule  that  there  is  no  such  implied  warranty 
is  well  illustrated  by  the  decision  in  Sutton  v.  Tempk  (e)r 
where  the  eatage  of  a  field,  that  is,  the  use  of  the  herbage 
to  be  e4\teu  by  cattle,  was  let  for  a  specific  time  at  a  specific 
rent.  U})on  the  tenant  stocking  the  field  with  his  beasts 
several  of  them  died  from  the  efiects  of  a  poisonous  sub- 
stance which  had  been  spread  over  the  field  \^ithoat  the 
landlord's  knowledge.      It  was  held  that   there  was  no 


(»/^  See  Band  if  v.  CarUrright^  8 
Exch.  913  ;  Hall  v.  City  of  L^mdoH 
Brnr^nj,  2  B.  &  S.  737  ;  cited  [1S95] 
1  Q.  B.  S26. 

(z)  As  to  this  eoTeuaiit,  see  Ilarri- 
son  V.  AfHfvcasUr,  [1891]  2  Q.  B. 
680  ;  M.,  S.  iL'L.  K.  Co.  v.  AmiersoHy 
[1898]  2  Ch.  394  ;  Trl»b  v.  CViiy, 
[1900]  1  Ch.  642. 

(rt)  Per  Ld.  Mansfield,  Keech  v. 
Ifall,  1  Dougl.  21. 

(6)  Hart  v.  jrhuL-tor,  12  M.  k  \V. 


68  ;  Sarplice  v.  Fantstwrth,  7  M.  i 
Gr.  576  ;  see  Keateg  v.  Earl  o/Cado- 
gan,  10  C.  B.  591. 

(c)  SmUh  y.  Marrabfe,  11  M.  t 
^y,  6 ;  JKiTwM  V.  Finch  Battoa,  i 
Ex.  D.  886;  Sarson  v.  Bohert^ 
[1895]  2  Q.  B.  395  :  .65  L.  J.  Q.  B. 
87. 

(<0  58  &  54  Vict,  c  70,  s.  75;  «« 
JFalker  v.  ffobbs,  28  Q.  B.  D.  458 : 
59  L.  J.  Q.  B.  93. 

(e)  12  M.  k  ^y.  52. 
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implied  warranty  by  the  landlord  that  the  eatage  was 
wholesome  food  for  cattle,  and  that  the  tenant  was  not 
entitled  to  throw  up  the  lease.  The  word  *'  demise/'  it  was 
observed,  did  not  carry  with  it  any  warranty  as  to  fitness  of 
purpose. 

The  question  of  warranty  is  distinct  from  that  of  fraud  Fraud  and 
and  also  from  that  of  material  misrepresentation  on  the  Stioiu'^^^" 
part  of  the  vendor.  The  effect  of  fraud  will  be  considered 
later  (/),  when  we  deal  with  contracts  for  the  sale  of  goods; 
it  seems  enough  to  say  here  that  the  general  principles, 
there  briefly  referred  to,  apply  equally  to  cases "  where 
contracts  to  purchase  land  are  induced  by  fraud.  In  the 
absence  of  fraud,  the  common  law  did  not  regard  any  mis- 
representation as  to  the  subject-matter  of  a  contract,  either 
as  a  cause  of  action  or  as  a  defence,  unless  such  misrepre- 
sentation amounted  to  a  warranty  or  condition  (g) ;  but  the 
mle  of  equity  has  long  been  otherwise,  and  consequently 
specific  performance  of  contracts  to  purchase  land  can  be 
resisted,  or  rescission  of  such  contracts  obtained,  not  only 
where  they  have  been  effected  through  fraud  (A),  but  also 
where  they  have  been  brought  about  by  a  material  mis- 
representation, however  innocent,  of  the  vendor  or  his 
aathorised  agents  (i).  For  instance,  where  a  contract  to 
purchase  an  hotel  was  entered  into  on  the  faith  of  a  repre- 
sentation that  the  tenant  was  "very  desirable,"  whereas 
the  tenant  was  in  fact  insolvent,  specific  performance  was 
refused  and  rescission  of  the  contract  decreed  (k).  It  must 
be  noticed,  however,  that,  although  completion  by  convey- 
ance is  not  a  bar  to  rescission  on  the  ground  of  fraud,  yet 
misrepresentation  is  not  a  ground  for  rescinding  a  contract 
for  the  purchase  of  land  after  completion,  unless  it  was 
fraudulent  and  capable  of  supporting  a  common  law  action 

(/)  Post,  p.  602.  F.  232. 

{g)  ChaindeloT  v.  Lopua^  Cro.  Jac.  {%)    See    Hedgrave    v.    Hurd^    20 

4;  Comfoat  v.   Fowkt,  6  M.  &  W.  Ch.  D.  1,  12 :  61  L.  J.  Ch.  113. 

3i^8 ;  14  App.  Cas.  347.  (*)  Smith  v.  Land  Corporation,  28 

(A)  See  AUtaood  v.  Small,  6  CI.  k  Ch.  D.  7. 

L.M.  38 
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of  deeeit  {D.  After  taking  the  conveyance  and  paying  the 
purehaae-moiiey,  the  purchaser,  who  has  accepted  the  title, 
cannot  call  upon  the  vendor  to  take  back  the  land  and  give 
back  the  money,  merely  becaase  it  tarns  oat  that  the  title, 
which  the  vendor  innocently  represented  as  good,  is  in  fact 
bad ;  otherwise  there  woald  be  no  ase  in  taking  covenants 
for  title,  or  in  restricting  their  scope  (m). 

<:-h:  trrors  Cases  sometimes  arise  in  which  the  vendor  can  perfonn 
''^^"^''^^'^  his  contract  in  its  substance,  bat  cannot  perform  it  to  the 
letter,  owing  to  some  very  slight  error  of  description.  In 
sach  cases,  if  the  error  does  not  amount  to  a  material  mis- 
representation on  the  faith  of  which  the  purchaser  con- 
tracted, the  vendor  may  be  able  to  obtain  a  decree  for 
specific  performance  on  the  terms  of  making  compensation 
for  the  error  (n).  The  modem  tendency,  however,  is  to  hold 
the  vendor  strictly  to  the  bargain  he  in  fact  made,  and  a 
purchaser  is  never  compelled  to  take  with  compensation 
something  materially  different  from  what  he  was  induced 
by  representations  to  believe  that  he  was  offered  (o).  For 
instance,  a  purchaser  will  not  be  compelled  to  accept  an 
underlease,  if  it  was  misdescribed  in  the  vendor*s  particulars 
of  sale  as  a  lease,  and  was  bought  as  such  (p), 

stipiiUtions         Contracts  for  the  sale  of  land  often  contain  a  stipulation 

that  if  there  be  any  misdescription  in  the  particulars  of  the 
sale,  the  contract  shall  not  be  annulled,  but  compensation 
shall  be  given.  Such  a  stipulation,  however,  is  not  construed 
as  applicable  to  every  misdescription ;  it  does  not  apply  to 
a  fraudulent  one,  nor  to  one  the  compensation  for  which 
could  not  reasonably  be  estimated;  and  where  the  mis- 
description, though  not  fraudulent,  is  in  a  material  and 

{I)  Wilde  T.  GOaoH,  1  H.   L.  C.  (n)  See  MarOock  ▼.  BuOer,  10  Ve& 

605  ;  BrtU  t.  Clo\c^er,  5  C.  P.  D.  305:  7  R.  R.  417 ;  Rudd^.L/uedla, 

a76  ;  Bnncnlu  t.  Campbell,  5  App.  [1900]  1  Ch.  815. 

Ca&  925,  987  ;  Super  y.  Arnold,  37  (o)  Be  AmM,  14  Ch.  D.  270,  279. 

Ch.  D.  96,  102  :  57  L.  J.  Ch.  145.  {p)  BeBeyfusA  MtuUr^tOmtrad, 

(m)  See;^  CottoD,  L.J.,  37  Ch.  D.  39  Ch.  D.  110. 
101. 
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flubstantial  point,  so  far  affecting  the  subject-matter  of  the 
contract  that  it  may  reasonably  be  supposed  that,  but 
tor  such  miBdescription,  the  purchaser  might  never  have 
entered  into  the  contract  at  all,  then  he  may  annul  the 
contract,  and  is  not  bound  to  resort  to  compensation,  not- 
withstanding the  stipulation  (y).  Moreover,  unless  the 
stipulation  be  so  expressed  as  to  limit  it  to  errors  discovered 
before  the  conveyance,  the  right  to  compensation  under  the 
stipulation  is  not  extinguished  by  the  completion  of  the 
purchase ;  for  the  conveyance  does  not  cover  the  whole 
ground  covered  by  the  contract  {>■). 

Where,  however,  there  is  no  contract  for  compensation.  Effect  of 
a  lessee  or  purchaser  cannot,  after  completion,  claim  com-  """P^^"™- 
pensation  for  a  defect  of  title  which  he  might  have 
discovered  before  completion ;  in  the  absence  of  fraud,  he 
is  without  remedy,  unless  some  express  or  implied  covenant 
of  the  lease  or  conveyance  has  been  broken ;  and  it  may  be 
observed  that  an  express  qualified  covenant  excludes  the 
implication  by  law  of  any  wider  covenant  (s). 

A  vendor  of  land  who  retains  possession  until  completion  Vendor  retoii 
owes  some  duty  to  the  purchaser  to  take  reasonable  care  iTiftifcZ^"" 
to  preserve  the  property  of  which  he  thus  retains  posses-  P^etio"- 
sion,  and   to   see   that   it   does  not  become   deteriorated. 
^Vhilst  a  vendor  was   still    in    possession,  a  trespasser 
removed  large  quantities  of  soil  from  the  land ;  the  con- 
veyance was  afterwards  executed,  neither  party  being  then 
aware  of  the  trespass.    It  was  held  that  the  conveyance 
did  not  extinguish  the  vendor's  liability  to  the  purchaser 
for  his  breach  of  duty  ((). 

An  unpaid  vendor  of  a  house,  or  other  building,  who 
retains  possession  until  completion,  is,  however,  as  a  rule 
not  answerable  to  the  purchaser,  if  in  the  interval  the 

(g)  Sg  Favxettd^Halntea,  42  Cb.T).  103;  Kelly  t.  Jtogert,  [1892]  1  Q,  B. 

150,  IW :  68  L.  J.  Ch.  763.  910  :  81   L.  J.   Q.  B.  flOl :   ante,  p. 

{r)  Palmtr  t.  Johnrnn,  13  Q.  B.  D.  Wl. 

351 :  63  U  J.  Q.  B.  348.  (0  Clarke  v.  Ramvi,  [1891]  2  Q.  B. 

it)   aayi<m  v.   Leeeh,  41  Ch.   D.  4G6 :  W  L.  3.  Q.  B.  srs. 

88—2 
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building  be  damaged  or  destroyed  by  accidental  fire ;  the 
loss  must  fall  upon  the  parchaser,  if  boand  by  the  contract 
of  sale  (m)  ;  and  if  the  contract  is  silent  as  to  insurances 
against  fire  efifected  by  the  vendor,  the  purchaser  cannot, 
even  after  completion,  maintain  any  claim  against  the 
vendor  in  resi)ect  of  moneys  received  by  him  from  the 
insurance  offices  (x). 

We  may  here  add  that  the  maxim,  damnum  9enHt 
domimis,  or  res  peril  domino  0/)>  expresses  the  general  rule 
applicable  in  our  law  to  the  case  of  the  accidental  destruc- 
tion of  goods  contracted  to  be  sold :  in  the  absence  of  any 
agreement  to  the  contrary,  the  loss  usually  falls  on  the 
buyer  or  on  the  seller  according  as  the  property  in  the  goods 
has  or  has  not  passed  {z).  The  above  maxim,  however,  is 
affected  by  another,  mora  debitoris  non  debet  esse  creditori 
damnosa  (a) ;  for  where  delivery  of  the  goods  has  been 
delayed  through  the  fault  of  either  buyer  or  seller,  the  goods 
are  at  the  risk  of  the  party  in  fault  as  regards  any  loss  which 
might  not  have  occurred  but  for  such  fault  (6). 
Sale  of  Sales  of  personal  propei'ty. — ^We    shall    now    consider 

SatteU.  shortly  how  far  the  maxim  caveat  emptor  applies  to  sales  of 

personalty,  and  what  are  the  risks  taken  by  a  buyer  in 
respect,  first,  of  the  quality  of  what  he  buys,  and  secondly, 
of  the  title  thereto.  Discussion  of  the  subject,  so  far 
as  goods  are  concerned,  has  been  simplified  by  the  Sale  of 
Goods  Act,  1893  (c),  whereby  the  legislature  codified  the 
law  relating  to  the  sale  of  all  chattels  personal,  except 
things  in  action  and  money.  The  term  ^'  goods,"  as  used 
in    the    Acl,   includes   ''emblements,  industrial  growing 

(«)  Paiiie  V.  Meller,  6  Ves.  849  :  6  (y)  Cited  by  Blackburn,  J.,  L  R 

R.  R.  327.  7  g.  B.  453,  454. 

(x)  Rayrunr  v.  Prestm,  18  Ch.  D.  (2)  See  56  &  67  Vict,  c  71,  s.  21 : 

1 :  50  L.  J.  Ch.  472  ;  see  Colling-  cf.  s.  7  ;  and  see  also  ss.  32,  33. 

ridge   v.  Royal   Exch,   Ass,    Co.,   3  (a)  See  Pothier,  C.  de  Vente,  §  53. 

Q.  B.   D.  173  :    47  L.  J.  Q.  B.  82  ;  {b)  56  k  57  Vict.  c.  71,  s.  21. 

Castellain  v.  PrestoTi,   11  Q.  B.    D.  (c)  56  k  57  Vict.  c.  71. 
380  :  62  L.  J.  Q.  B.  366. 
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crops,  and  things  attached  to  or  forming  part  of  the  land, 
which  are  agreed  to  be  severed  before  sale  or  under  the 
contract  of  sale  ''(d). 

To  onderstand  the  subject,  it  is  necessary  at  the  outset  Distinction 
to  grasp  the  distinction  drawn,  as  regards  contracts  of  sale,  ditiona^and^ 
between  a  condition  and  a  warranty.  A  warranty  is  but  a  w*rrB»i*i«8» 
collateral  agreement  with  reference  to  the  goods  which  are 
the  subject  of  the  contract,  and  its  breach,  though  it  may 
give  rise  to  a  claim  for  damages,  gives  no  right  to  reject 
the  goods  and  treat  the  contract  as  repudiated  (e) ;  whereas 
the  breach  of  a  condition  to  be  fulfilled  by  the  seller,  so 
long  as  it  may  be  treated  as  a  condition,  gives  this  right  (/). 
Whether  a  stipulation  in  the  contract  is  a  condition  or  a 
warranty  is  a  question  of  construction,  and  it  may  be  a 
condition,  though  called  a  warranty  (g).  The  buyer  may 
treat  a  breach  of  a  condition  as  a  breach  of  warranty  (h) ; 
and,  subject  to  the  express  or  implied  terms  of  the  contract, 
that  is  his  only  remedy  after  he  has  accepted  any  of  the 
goods  under  a  contract  which  is  not  severable,  or  after  the 
property  in  the  goods  has  passed  to  him  under  a  contract 
for  specific  goods  (i).  Specific  goods  are  goods  identified 
and  agreed  upon  at  the  time  of  the  contract  (/c). 

Upon  a  sale  of  goods  the  general  rule  with  regard  to  Caveat 
their  nature  or  quality  is  caveat  emptory  so  that,  in  the  ^''*^*^' 
absence  of  fraud,  the  buyer  has  no  remedy  against  the 
seller  for  any  defect  in  the  goods,  not  covered  by  some  con- 
dition or  warranty,  either  express  or  implied.  It  is  beyond 
all  doubt  that,  by  the  general  rules  of  law,  there  is  no 
warranty  of  quality  arising  from  the  bare  contract  of  sale 
of  goods,  and  that,  where  there  has  been  no  fraud,  a  buyer, 
who  has  not  obtained  an  express  warranty,  takes  all  risk  of 
defect  in  the  goods,  unless  there  are  circumstances  beyond 

{d)  56  It  67  Vict.  c.  71,  s.  62  (1).  {%)  Id.  8.  11  (c).     See  Perkins  v. 

(«)  Id.  8.  62  (1).  Bell,  [1898]  1  Q.  B.  193  :  62  L.  J. 

(/)Id.  8.11.  Q.  B.  91. 

{g)  Id.  8.  11  (b).  {k)  Id.  s.  62  (1), 

(A)  Id.  8.  11  (a). 
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Implied 


Salebj 
deacfiptioD. 


the  mere  faet  of  sale  from  which  a  warranty  may  be 
implied  (f ). 

It  is,  therefore,  necessary  to  consider  under  what  circam- 
stances  the  law  implies  any  warranty  of  quality  upon  a 
sale  of  goods ;  and  the  following  appear  to  be  the  only 
cases  in  which,  when  goods  are  sold,  there  can  be  any 
implied  condition  or  warranty  as  to  either  their  nature  or 
their  quality  (m).  Quality  of  goods  here  includes  their 
state  or  condition  {n). 

1.  Where  there  is  a  contract  for  the  sale  of  goods  by 
description  (o)  there  is  an  implied  condition  that  the  goods 
shall  correspond  with  the  description  (p).  If  the  sale  be  by 
sample,  as  well  as  by  description,  it  is  not  sufficient  that  the 
bulk  of  the  goods  corresponds  with  the  sample,  if  the  goods 
do  not  also  correspond  with  the  description  (q).  With  this 
rule,  that  where  the  sale  is  not  merely  a  sale  of  a  specific 
article,  but  is  a  sale  of  an  article  by  description,  the  article 
must  answer  to  that  description,  we  may  compare  the  state- 
ment of  the  civil  law,  n  ties  pro  auto  veneat^  non  valet :  aliter 
atque  si  aurum  qmdem  fuerit,  deterius  autem  qtiam  emptor 
existimarit:  tunc  enim  emptio  ralet{r).  Generally,  if  the 
article  tendered  agrees,  in  its  nature,  with  the  description, 
the  buyer  takes  the  risk  as  to  its  quality ;  and  iir  this  respect 
there  appears  to  be  no  difiference  between  a  sale  of  victuals 
and  a  sale  of  any  other  commodity  (s).    There  can  be  no 


(I)  Spring  well  v.  Allen,  Alleyn,  91, 
and  2  East,  448,  n.  :  15  R.  R.  611  ; 
Williamaon  v.  Allinatm,  2  East,  446  ; 
Early  v,  OarreU,  9  B.  &  C.  902  :  83 
R.  R.  371 ;  Morlty  v.  AlUnbortmgh, 
3  Ex.  500  ;  Ormrod  v.  Buth,  14 
M.  k  W.  664 ;  RaU  v.  Conder,  2 
C.  B.  N.  S.  22  ;  Hopkins  v.  Tan- 
qiteray,  16  C.  B.  130 ;  IFard  v. 
Uobbs,  4  App.  Cas.  13. 

(m)  The  law  on  this  subject  now 
depends,  mainly,  upon  56  k  67  Vict, 
c.  71,  ss.  13 — 15.  For  a  classification 
of  the  cases  on  tlie  subject,  as  decided 


by  the  common  law,  see  Jon^  t.  Jud, 
L.  R.  8  Q.  B.  197,  202. 

(n)  See  56  &  57  Vict  c  7L 
s.  62  (1). 

(o)  See  Farlq/  v.  fFkipp,  [1900] 
1  Q.  B.  618 :  69  L.  J.  Q.  B.  8SS. 

(p)  56  k  57  Vict.  c.  71,  s.  IS. 

{q)  Id. 

(r)  Cited  L.  R.  3  Q.  B.  588. 

(s)  Bumby  v.  BollOt,  16  M.  A  V. 
644  ;  Emmerton  v.  Maiketps,  7  H.  A 
N.  586 ;  SmUh  v.  Baker,  40  L  T. 
261  ;  ITard  v.  ffobbs,  4  App.  Cm. 
13 :  48  L.  J.  Q.  B.  281. 
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implied  warranty  as  to  qtiaiity,  unless  the  case  falls  within 
one  of  the  clasBee  of  cases  next  to  be  mentioned. 

2.  Where  goods  are  bought  by  description  from  a  seller  Sale,  bj 
who  deals  in  goods  of  that  description,  whether  he  be  the  g^g^de«U  fn 
mannfaetorer  or  not,  there  is  an  implied  condition  that  the  ^y  **"''''■ 
goods  shall  be  of  merchantable  quality  (t).     If,  however, 

the  buyer  has  examined  the  goods,  there  is  no  implied 
condition  as  regards  defects  which  such  examination  ought 
to  have  revealed  (()- 

3.  In  the  case  of  a  contract  tor  sale  by  sample  there  are  Sale  by 
three  implied  conditions  (u) :  1, that  the  bulkshall  correspond  "'"^''* 
vith  the  sample  in  quality  (x) ;  2,  that  the  buyer  shall  have 

a  reasonable  opportunity  of  comparing  the  bulk  with  the 
sample  iy) ;  and  8,  that  the  goods  shall  be  free  from  any 
defect  rendering  them  unmerchantable,  which  would  not  be 
apparent  on  reasonable  examination  of  the  bulk  {z). 

4.  Where  the  buyer,  expressly  or  by  implication,  makes  Purcbise  for 


>dB  are  required,  so  as  to  show  that  he  relies  on  the 
seller's  skill  or  judgment,  and  the  goods  are  of  a  description 
which  it  is  in  the  course  of  the  seller's  business  to  supply, 
whether  he  be  the  manufacturer  or  not,  then  there  is  an 
implied  condition  that  the  goods  shall  be  reasonably  fit  for 
that  pm^se  (a).  Where,  however,  a  contract  is  made  for 
the  sale  of  a  specified  article  under  its  patent  or  other  trade 
name,  there  is  no  implied  condition  as  to  its  fitness  for  any 
particular  purpose  (b). 

5.  An  implied  warranty  or  condition  as  to  quality  or  I 
fitness  for  a  particular  purpose  may  be  annexed  by  the  * 
usage  of  trade  (c; . 

(i)  58  4  57  Vict,  c  71,  ».  U12).  (a)  Id.  a.  14(1).    See,  forinshmce. 

(u)  Id.  a.  16  (2).  Blown  v.  EdgingUm,  2  M.  k  Or.  279 ; 

(z]  See  WtlU  r.  Hapki'Ot,  5  M.  &  BancUdl  v.  Naetm,  2  Q.  B.  D.  102. 

W.  7.  (i)  Id.  a.  14(1).   S»e,  for  inatanoe. 

(y)  See  LoryiBtr  t.  Smith,  1  B.  &  Chanter  v.  ffopJtiHs,  4  M.  &  W.  399. 

C.  1.  (c)  111.   B.   14   (3),     3«e   Jana  v. 

(i)  See  Drummoad  v.  Van  Ingen,  Boicden,  4  Taunt.   847:    14    R.   R. 

12  App.  Caa.  2S4  :  6«  L.  J.  Ij.  B.  563-  6S3. 
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6.  An  implied  warranty  or  condition  may  be  annexed  by 
the  provisions  of  a  statute  (d).  For  instance,  on  the  sale  of 
a  chain  cable  there  is,  usually,  an  implied  warranty  that 
it  has  been  duly  tested  and  proved  (e). 

In  passing  now  from  implied  to  express  warranties,  we 
may  notice  that,  as  a  general  rule,  an  express  warranty  or 
condition  does  not  negative  a  warranty  or  condition  implied 
by  law,  unless  inconsistent  therewith  (/). 

With  regard  to  express  warranties,  the  general  rule  is 
that  every  affirmation  made  at  the  time  of  sale  is  a  warranty, 
provided  it  appears,  on  the  evidence,  to  have  been  so 
intended,  the  question  whether  or  not  it  was  so  intended 
being  one  of  fact  for  the  jury ;  and  no  special  form  of  words 
is  required  to  constitute  a  warranty,  for  if  the  seller  assumes 
to  assert  a  fact  of  which  the  buyer  is  ignorant,  he  wiU 
generally  be  taken  to  have  intended  a  warranty ;  but  it  is 
otherwise,  if  he  merely  gives  an  opinion  on  a  matter  of 
which  he  has  no  especial  knowledge,  and  on  which  the  buyer 
may  be  expected  also  to  have  an  opinion  and  to  exercise 
his  judgment  ((/). 

It  is,  indeed,  laid  down  by  the  older  authorities  that 
'*  defects,  apparent  at  the  time  of  a  bargain,  are  not  included 
in  a  warranty,  however  general,  because  they  can  form  no 
subject  of  deceit  or  fraud ;  and,  originally,  the  mode  of 
proceeding  for  breach  of  warranty  was  by  an  action  of  deceit, 
grounded  on  a  supposed  fraud ;  and  it  may  be  presumed 
that  there  can  be  no  deceit  where  a  defect  is  so  manifest 
that  both  parties  discuss  it  at  the  time  of  the  bargain.  A 
party,  therefore,  who  should  buy  a  horse,  knoicing  it  to  be 
blind  in  both  eyes,  could  not  sue  on  a  general  warranty  of 
soundness  "  (A).  The  maxim,  caveat  emptor,  seems,  therefore, 


(d)  56&57  Vict  c.  71,  s.  H. 

(c)  62  k  63  Vict.  c.  23,  s.  2. 

(/)  56  &  57  Vict.  c.  71,  s.  14  (4) ; 
Bigge  v.  Parkinson^  7  H.  &  N.  955. 
Cf.  the  maxim,  cj-pressis  unitLSf  dsc.^ 
ante,  p.  -199. 


(Sr)  Per  Buller,  J.,  P<ul^  ▼.  Frrt- 
vmii,  3  T.  K,  51,  57  :  1  R  B.  6^4 ; 
Povxr  V.  Barham,  4  A.  &  £.  *73 ; 
CarUr  v.  Crick,  4  H.  &  N.  *1^  - 
StucUy  V.  Baily,  H.  &  C.  40o. 

(A)  PcrTindal,  C.J.,  UargeUimr. 
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to  apply,  as  a  rule,  in  cases  where  the  seller  affirms  that 
the  subject-matter  of  the  sale  has  not  a  defect,  which 
is  a  visible  defect  and  obvious  to  the  senses ;  ea  qua  com- 
mendandi  caasd  in  venditionibm  dicuntur,  si  palam  appareant, 
venditorevi  non  obligant  (i) ;  in  the  absence  of  an  express 
agreement  to  the  contrary,  a  general  warranty  does  not 
usually  extend  to  defects  apparent  on  simple  inspection, 
requiring  no  skill  to  discover  them,  nor  to  defects  known  to 
the  buyer  (fc).  However,  if  without  such  knowledge  on  the 
part  of  the  buyer,  a  horse  is  warranted  sound,  which,  in  reality, 
wants  the  sight  of  an  eye,  though  this  might  be  thought  to  be 
the  object  of  one's  senses,  yet,  as  the  discernment  of  such  a 
defect  is  frequently  matter  of  skill,  it  has  been  held,  that  an 
action  lies  to  recover  damages  for  the  imposition  (Z).  ''  The 
defect,"  as  Lord  Campbell  said  (w),  "  was  not  one  of  which 
the  purchaser  with  express  warranty  was  bound  to  take 
notice  ;  he  might  naturally  exercise  less  vigilance  than  he 
would  exercise  where  he  had  not  a  warranty  to  rely  on." 

It  is  to  be  remarked  that  an  express  warranty  will  not  Simple  com- 
necessarily  result  from  a  simple  commendation  of  the 
quality  of  goods  by  the  seller ;  for  in  this  case  the  rule  of 
the  civil  law,  simplex  commeiidatio  non  ohligat  (/t),  has  been 
adopted  by  our  own,  and  such  simplex  commenddtio  will,  in 
most  cases,  be  regarded  merely  as  an  invitation  to  custom, 
since  every  seller  will  naturally  affirm  that  his  own  wares 
are  good  (o),  unless  it  appear  on  the  evidence,  or  from  the 
words  used,  that  the  affirmation  at  the  time  of  sale  was 
intended  to  be  a  warranty,  or  that  such  must  be  its  necessary 


^V'rigkt,  7  Bing.  606.  See  Liddard 
V.  Kain,  2  Bing.  183  :  27  E.  E.  582  ; 
HoUiday  v.  Margan,  1  E.  &  E.  1. 

(i)  D.  18,  1,  43,  pr. 

{k)  See  Beuj.,  Sales,  4th  cU.,  p.  613. 

{I)  BuUerfdlda  v.  Burroxufhs^  1 
/  Salk.  211  ;  HoUiday  v.  Morgan^  1 
E.  &  E.  1. 

(m)  1  E.  &  E.  4. 

(n)  D.  4,  3,  37  ;  per  Byles,  J  ,  17 


C.  B.  N.  S.  597. 

(o)  See,  per  Sir  J.  Mansfield,  Vernoii 
V.  Keycs,  4  Taunt.  488,  498  :  11  R.  R. 
499  ;  Arg.,  IVcst  v.  Jacksotit  16  Q.  B. 
282,  283  ;  Chatidelw  v.  Lopus,  Cro. 
Jac*.  4.  Where  A.  bought  a  waggon  at 
sight  of  B. ,  which  B.  affinned  to  be 
worth  much  more  than  its  real  value  : 
it  wad  held  that  no  action  would  lie 
against  B.   for  the  false  affirmation, 
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meaning  {p) :  it  is,  therefore,  laid  down,  that  in  a  purchase 
without  warranty,  a  man's  eyes,  tastes,  and  senses  must  be 
his  protection  (q) ;  and  that  where  the  subject  of  the  affirma- 
tion is  mere  matter  of  opinion  (r),  and  the  buyer  may 
himself  institute  inquiries  into  the  truth  of  the  assertion, 
the  affirmation  must  be  considered  a  ''nude  assertion/' 
and  it  is  the  buyer's  fault  from  his  own  laches  that  he  is 
deceived  («).  Either  party  may,  therefore,  be  innocently 
silent  as  to  grounds  open  to  both  to  exercise  their  judgment 
upon ;  and  in  this  case,  aliud  est  celare,  alhul  tacere  (t):  silence 
is  not  equivalent  to  concealment  («). 

It  may  be  recollected  that  our  proposition  was  that  a 
buyer  of  goods  has  no  remedy  against  the  seller  for  any 
defects  not  covered  by  some  condition  or  warranty,  in  the 
absence  of  fraud.  We  have  already,  in  noticing  the  maxim 
as  to  dolus  mdhis{x)y  observed  generally  upon  the  effect 
of  fraud  in  vitiating  transactions,  and  the  remarks  then 
made  apply  with  peculiar  force  to  the  contract  of  sala 


there  being  no  express  warranty  nor 
<Wi^^^>''Wl1'fflry  f4  f i  jh  |1  Davis  v. 
Mefker,  5  Johns.  (U.S.),  R.  854.^ 

i,p)  Per  Buller,  J.,  3  T.  R.  57  ; 
Allan  V.  Lake,  18  Q.  B.  560 ;  Jones 
V.  Clark,  27  L.  J.  Ex.  165 ;  Veniede 
V.  Weber,  1  H.  &  N.  311 ;  Simond 
V.  Braddon,  2  C.  B.  N.  S.  821  ; 
Shepherd  v.  Kain,  5  B.  &  Aid.  240 : 
24  B.  K.  844 ;  Freeman  v.  Baker,  5 
B.  &  Ad.  797 :  39  R.  R.  651  ;  Bvdd 
V.  Fainnamr,  8  Bing.  62 :  34  R.  R. 
619  ;  Coverley  v.  Burreli,  5  B.  &  Aid. 
257 :  24  R.  R.  350. 

iq)  FItz.,  Nat.  Brev.  94  ;  1  Roll. 
Abr.  96. 

(r)  See  Power  v.  Barham,  4  A.  & 
E.  473  ;  Jcndwine  v.  Slade,  2  Esp. 
N.  P.  C.  572. 

(s)  Per  Grose,  J.,  3  T.  R.  54,  65  ; 
Bayley  v.  Merrel,  Cro.  Jac.  386  :  3 
Bulstr.  94 ;  cited  and  distinguished 
in  Brass  v.  Maitland,  6  E.  &  B.  470 ; 
Risney  v.  SeWy,  1  Salk.  211  :  2  Ld. 


Baym.  1118  ;  recognised  in  Dobcll  v. 
SUvens,  3  B.  &  C.  625 :  27  R.  K.  441 : 
j>er  Tiudal,  C.J.,  Shrevrsbury  t. 
Blounl,  2  Scott,  N.  R,  594.  As  to  the 
rule  iuet^uity,  where  «pe£ifici*rfo"D" 
ance  or  rescission  is  sought, set  Pncf  v> 
Macaulay,  2  De  G.  M.  k  G.  3o\  W6 ; 
Bedgravt  v.  Hurd,  20  Ch.  D.  .  13- 

(0  Cicero,  de  Officiis,  1.  3,  c.  1  W- 

(«)  Per  Ld.  Mansfield,  CarU  ▼• 
Boehm,  3  Burr.  1910  ;  per  Best,  CV 
3  Bing.  77.  See  Laidlaw  v.  Orgi^ 
2  Wheaton  (U.S.),  R.  178  ;  Aig., 
Id.  631,  632;  per  Abljott,  CJ 
Bovoring  v.  Stevens,  2  C.  &  P.  341. 

As  to  what  will  constitute  fraudu- 
lent concealment  in  the  view  of  a 
Court  of  equity,  sec  Central  IL  Co,  of 
Venezuela  v.   Kiseh,  L.  R,  2  H.  L. 
99.    By  such  a  Court  the  maxim,  qui 
vuU  decipi  decipiatur,  is  recognised  ; 
see  Reynell  v.  Sprye,  1  De  G.  M.  A 
G.  687,  710. 

{x)  Ante,  p.  666. 
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There  are  two  courses,  either  of  which  ie  usually  open  EomediBs  for 
to  a  buyer  who  has  been  iDdncod  to  buy  goods  by  the 
seller's  fraud  (j).  He  may  either  abide  by  the  contract, 
and  bring  an  action,  usually  called  an  action  of  deceit,  for 
the  damage  sustained  by  the  fraud :  or  he  may  rescind 
the  contract,  returning  the  goods,  if  already  accepted,  and 
recovering  the  price,  if  already  paid,  by  action  after 
demand  and  refusal ;  but  he  cannot  pursue  the  latter 
course  after  his  own  act  has  put  it  out  of  his  power  to 
restore  the  parties  to  their  original  condition  (z) — "  you 
cannot  both  eat  your  cake,  and  return  your  cake  "(a). 
And  a  contract  induced  by  fraud  is  not  void,  but  only 
voidable  at  the  election  of  the  party  defrauded  (b).  When 
once  he  has  elected  to  abide  by  the  contract,  being  aware 
of  the  fraud,  he  cannot  afterwards  rescind  it — quod  semel 
phcuit  in  electionilma  ainpliiis  diapHcere  von  potest  (t) ;  and 
'"  <^hi8,  as  in  all  cases  of  election,  the  election,  if  it  be  to 
tind,  must  be  made  within  a  reasonable  time,  that 
o  say,  within  a  reasonable  time  after  the  discovery  of 
fraud  (d). 

'o  establish  his  right  to  rescind  a  contract  on  the  ground 

raud,  or  to  recover  damages  on  that  ground,  the  buyer 

, nKt-r—lt  be  prepared    to   prove  affirmatively  the  following 

'"'''fTg  .^tera :    1,  that  the  seller  made  ft  false  representation 

,J,iOit!)-\ct;   2,  that  in  making  it  he  was  guilty  of  fraud; 

{Mriu,  I.  i  !■-  ^t  lie  made  the  fraudulent  miarepresentation  with  the 

eft,(,<-^on  ''bat  the  buyer  should  act  upon  it;  4,  that  the 

^y^  believed  it  to  be  true ;  and  5,  that  he  was  thereby 

to  enter  into  the  contract.    In  an  action  of  deceit, 


remedieB  Tor  a  breach  of 
the  sale   of  goods,  sen 


71,  < 


hi. 


DUktm,  E  B.  ji  E. 

Q.  B.  228  :  Urqukart 

3  App.  CxH.  831,  838. 

Cromptoti,  J.,  E.  B.  k  E. 


(4)  -CUmgh  v.  L.  *  N.  (V.  R.  Go., 
L.  B.  7  Ex.  26,  34. 

(<;)  Co.  Lin.  146  a;  perlA.  BUck- 
bnni.  Sear/  v.  Jardinr,  7  App.  346, 
360  :  61  L.  J.  Q,  B.  fllZ 

(d)  Lindaan  Pftraleum  Co,  v. 
Hunt,  L.  a.  5  P.  C.  221. 
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the  buyer  must  also  prove  that  he  has  suffered  damage 
arising  out  of  the  fraud,  for  fraud  without  damage  or 
damage  without  fraud  is  insufficient — these  two  must 
concur,  to  give  this  cause  of  action  (e). 

Upon  the  first  of  these  matters  which  the  buyer  most 
prove,  it  should  be  noticed  that  a  seller  who  knows  of 
defects  in  his  goods  is  under  no  legal  obligation  to  disclose 
them  to  a  buyer  who  is  ignorant  of  them  (/),  and  an  action 
cannot  be  maintained  against  a  person  for  an  alleged 
deceit,  ''charging  merely  his  concealment  of  a  material 
fact  which  he  was  morally,  but  not  legally,  bound  to 
disclose*'  {g).  The  seller  may  know  that  the  buyer  beUeves 
the  goods  to  be  different  in  quality  from  what  they  really 
are,  but  if  that  belief  has  not  been  induced  by  the  act  of 
the  seller,  he  is  not  chargeable  with  misrepresentation 
merely  because  he  is  silent  {h).  A  seller,  however,  is,  no 
doubt,  guilty  of  a  misrepresentation,  if  he  does  not  merely 
keep  silent,  but  in  some  way  actively  fosters  a  mistaken 
belief  which  he  knows  that  the  buyer  entertains.  Althoagh 
simple  reticence  may  not  amount  to  fraud  in  law,  however 
it  might  be  viewed  by  moralists,  yet  a  mere  nod  or  shake 
of  the  head  by  the  seller,  with  the  intention  of  inducing 
the  buyer  to  believe  in  the  existence  of  a  non-existing  fact, 
must  be  treated  as  a  misrepresentation  (i) ;  and  with  regard 
to  misrepresentations  it  is  clear  that  silence  is  an  equivalent 
when  the  withholding  of  that  which  is  not  stated  makes 
that  which  is  stated  absolutely  false  (k).  Half  a  truth  may 
amount  to  a  real  falsehood  (Oi  and  fraud  may  thus  consist 


(c)  Per  Croke,  J.,  3  Bulst.  95  ; 
see  PasUy  v.  Freemanj  2  Sm.  L.  C, 
10th  ed.  64,  and  the  notes  tltereto. 

(/)  Keates  v.  £arl  of  Cculogan, 
10  C.  B.  591. 

ig)  Per  Ld.  Chelmsford,  Peek  v. 
(hmuy,  L.  R.  6  H.  L.  377,  390. 

(A)  SmUh  V.  Htighes,  L.  R.  6  Q.  B. 
597  ;  Ward  v.  Mobbs,  4  Ap[>.  Cas. 
18  :  48  L.  J.  Q.  B.  28  ;  Turner  v. 


Green,  [1S95]  2  Ch.  205  :  64  L  J.  Ch. 

589. 

(i)  See  per  Ld.  Campbell,  WaUifS 
V.  Morgan,  8  D.  F.  ft  J.  728 ;  cited, 
[1895]  2  Ch.  209. 

(jfc)  See  per  Ld.  Caims,  Peek  t. 
Oumey,  L.  R.  6  H.  L.  377,  403. 

{I)  See  S.  C,  p.  392,  per  U. 
Chelmsford  ;  OlucksUin  v.  Bana^ 
[1900]  A.  C.  251,jwjrLd.  Macnaght«i. 
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as  well  in  the  sappression  of  what  is  true,  as  in  the  repre- 
sentation of  what  is  false  (m).  Again,  a  number  of  state- 
ments which,  when  taken  together,  necessarily  give  a  false 
impression,  are  none  the  less  false  because  it  may  be  difficult 
to  point  out  that  any  particular  statement  is  untrue  (n). 

With  regard  to  the  proof  of  fraud,  fraud  is  proved  when  What  U  fraud, 
it  is  shown  that  a  false  representation  has  been  made, 
(1)  knowingly,  or  (2)  without  belief  in  its  truth,  or 
(8)  recklessly,  careless  whether  it  be  true  or  false.  The 
third  case  is  probably  but  an  instance  of  the  second,  for  one 
who  makes  a  statement  under  such  circumstances  can  have 
no  real  belief  in  the  truth  of  what  he  states;  and  to 
prevent  a  false  statement  being  fraudulent  there  must 
always  be  an  honest  belief  in  its  truth.  If  fraud  be 
proved  the  motive  of  the  person  guilty  of  it  is  immaterial  (o). 
The  absence  of  reasonable  grounds  for  making  a  statement 
does  not  make  the  statement  fraudulent,  if  honestly  believed 
in ;  and  it  is  only  material  so  far  as  it  throws  light  on  the 
question  whether  there  was  an  honest  belief  in  the  state- 
ment ip) .  False  representations,  made  without  knowledge 
that  they  are  false,  are  not  rendered  fraudulent  by  stupidity 
or  carelessness,  however  gross ;  there  must  be  some  indif- 
ference to  the  truth  amounting  to  dishonesty  (<?).  The 
expression  ''legal  fraud,"  which  is  said  to  have  owed  its 
origin  to  Lord  Kenyon,  is  misleading.  Fraud  has  the 
same  meaning  when  used  in  Courts  of  law  as  in  ordinary 
parlance,  and  always  implies  moral  turpitude. 

It  is  generally  said  that  the  misrepresentation   to   be 
proved  must  be  one  of  fact  (r) ;  and  this  is  so  far  correct 

(w)  Per  Chambi-e,  J.,  Tappy.  Lee,  review  of  the  previous  authorities. 

SB.  t  P.  871.  (p)  S.  C,  14  App.  Cas.  869,  pei- 

(n)  See  jter  Ld.  Halsbury,  Aaron*8  LA.  Herschell. 

lUefv.  Ttcus,  [1896]  A.C.  273,  281  :  (q)  Angus  v.  Clifford,  [1891]  2  Ch. 

65  L.  J.  P.  C.  54.  449  :  60  L.  J.  Ch.  443. 

(o)  Per  Ld.  HerscheU,  in  Derry  v.  (r)    See,     for    instance,    ;«rr    Ld. 

Peek,  14  App.    Cas.    337,  374  :    58  Cairns,  L.  R.  6  H.  L.  409. 
L  J.  Ch.   864,  after  an  exhaustive 
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that  the  expression  of  mere  general  hopes  or  expectatioDB 
as  to  the  benefits  which  may  follow  from  making  the 
contract  is  insufficient  («).  The  maxim  simplex  commendatio 
non  nocet,  to  which  we  have  already  referred  (t),  is  then 
applicable.  But  expressions  of  opinion,  whether  as  to  the 
past  or  the  future,  may,  and  often  do,  involve  statements 
of  existing  facts,  for  which  a  person  will  be  held  respon- 
sible (tt) ;  and  so  may  expressions  of  opinion  upon  matters 
which,  in  one  aspect,  are  matters  of  law  (x). 

The  intention  with  which  a  fraudulent  misrepresentation 
is  made  is  generally  a  matter  of  inference.  The  law, 
however,  as  a  rule,  imputes  to  a  man  an  intention  to 
produce  those  consequences  which  are  the  natural  result 
of  his  acts,  and  if  a  man  knowingly  uses  language  which 
in  its  natural  sense  conveys  a  wrong  impression,  he  can 
scarcely  be  heard  to  say  that  he  did  not  intend  to  deceive  Ctf)* 
To  prove,  in  an  action  of  deceit,  that  he  intended  to  deceive 
the  plaintiff,  it  is  not  necessary  to  show  that  his  misrepre- 
sentation was  made  to  the  plaintiff  direct;  it  is  enough 
that  it  was  made  to  a  third  person  with  the  direct  intent 
that  it  should  be  communicated  to  the  plaintiff,  or  to  a 
class  of  persons  of  which  the  plaintiff  was  one,  and  should 
be  acted  upon  by  the  plaintiff  in  the  manner  in  which  he 
in  fact  acted  upon  it(x:).  Fraud,  it  has  been  said,  is 
infinite  in  variety ;  but  it  is  the  fraud,  and  not  the  manner 
of  it,  which  calls  for  the  intervention  of  the  Courts  (a). 

It  is  not  sufficient  for  a  buyer  to  prove  that  the  seller 


(«)  Bellairs  v.  Tucker,  13  Q.  B.  D. 
662,  676. 

(t)  Ante,  p.  601. 

(u)  Edgingtoti  v.  FUzmaurice,  29 
Ch.  D.  469 :  66  L.  J.  Ch.  660 ;  see 
per  Bowen,  L.J.,  Smith  v.  Land 
Corporation,  28  Ch.  D.  7,  16;  per 
Lindley,  L.J.,  Karberg's  ease,  [1892] 
3  Ch.  1,  11 :  61  L.  J.  Ch.  741. 

(x)  West  London  Batik  v.  Kitaon, 
13  Q.  B.  D.  860 :  63  L.  J.  Q.  B.  346. 


(y)  9  App.  Gas.  190 :  41  Ch.  D. 
372.  A  document  must  be  read,  as 
a^nst  its  author,  in  the  sense  it  was 
intended  to  convey;  [1900]  A-  C  250. 

(«)  See  Swift  v.  JFiiUerMli^i^^ 
L.  R.  8  Q.  B.  244,  258  {S.  C,  9  li 
301) ;  Peek  v.  Gurney,  L.  R.  6  H.  L- 
377 ;  Andrews  v.  Modfvrd^  [1S9«] 
1  Q.  B.  372 :  66  L.  J.  Q.  B.  302. 

(a)  Per  Ld.  Macnaghtcn,  [18^5] 
A.  C.  221. 
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intended  to  defraud  him;  he  must  also  prove  that  the 
fraud  "  was  an  inducing  cause  to  the  contract ;  for  which 
purpose  it  must  be  material,  and  it  must  have  produced 
in  his  mind  an  erroneous  belief,  influencing  his  conduct ''  (b). 
Accordingly  where  an  action  of  deceit  was  brought  upon 
a  statement  in  a  prospectus,  and  that  statement  was 
ambiguous,  being  true  or  false  according  as  one  or  other  of 
two  possible  meanings  was  attached  to  it,  it  was  held  that  it 
was  essential  to  the  plaintiff's  case  that  he  should  prove  that 
he  had  interpreted  the  statement  in  the  sense  in  which  it 
was  false,  and  had  in  fact  been  deceived  by  it(c). 

It  may  be  observed  that,  when  an  action  is  brought  upon 
a  fraudulent  prospectus,  it  is  an  old  expedient,  and  seldom 
successful,  to  cross-examine  the  plaintiff,  and  ask  him  as  to 
each  particular  statement  in  the  prospectus  what  influence 
it  had  upon  his  mind,  and  how  far  it  determined  him  to 
enter  into  the  contract.  This  is  quite  fallacious.  A  person 
reading  a  prospectus  generally  looks  at  it  as  a  whole,  and 
on  the  whole  forms  his  conclusion.  You  cannot  weigh 
the  elements  by  ounces  (d). 

The    second    question    which  we   proposed    shortly   to  Seller's 

consider  relates  to  the  risks  run  by  a  buyer  of  goods  with  JJ^to  ntle!**^ 

•regard  to  the  title  thereto.     Before  the  Sale  of  Goods  Act, 

1898  (e),  it  was,  at  any  rate  at  one  time,  a  great  question 

under  what  circumstances  could  any  undertaking  by  the 

seller  as  to  his  title  to  sell  be  implied.     But  the  discussion 

of  this  question  has  been  much  limited  by  the  rule  laid 

down  in  that  Act.     The  rule  which  now  obtains  is  that,  in 

a  contract  of  sale  of  goods,  unless  the  circumstances  of  the 

contract  are  such  as  to  show  a  different  intention,  there  is 

an  impUed  condition  on  the  seller's  part  that,  in  the  case 

of  a  sale,  he  has  a  right  to  sell,  and  that,  in  the  case  of  an 

(&)    P«r  lid.  Selborne,  9  App.  Cas.  (d)  Per  Ld.  Halabuiy,  Amison  v. 

190.  Smith,   41    Ch.    D.    848,    869:    58 

(<;)   Smith  Y.  Chadwick,  9  App.  Cas.  L.  J.  Ch.  335. 

187  :  61  L.  J.  Ch.  597.  (e)  56  k  57  Vict,  c  71. 
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lo  sell,  he  will  have  that  right  at  the  time  when 
ihe  prc^pw-iy  is  to  pass  ^,0-  Moreover,  in  the  absence  of 
cirtamslaiie«s  showing  a  eontrary  intention,  there  is  an 
implied  wATTantv  that  the  bayer  shall  enjoy  quiet  possession 
of  the  gwds  *  :J  s  and  that  the  goods  shall  be  free  from  any 
encumbrance  in  iavoor  of  a  third  party,  not  declared  or 
known  lo  the  bayer  before  or  at  the  time  when  the  coniaraet 
is  made  •^V 

This  role  limits  discussion  mainly  to  the  point  whether 
in  a  particular  case  an  intention  was  shown  that  the  bnyer 
shv^ald  take  risks  as  to  title ;  and  its  effect  is  that  a  person 
who  buys  goods  in  the  ordinary  way  across  the  comiter  in 
a  sh>p  usually  has  a  remedy  against  the  seller,  if  the  goods 
be  sukstequently  claimed  of  right  by  some  other  person. 
It  must  be  remembered,  however,  that  the  above  impUed 
conditions  and  warranties  may  be  negatived  01:  varied  br 
express  agreement  or  by  the  course  of  dealing  between  the 
f^mies^  or  by  usage  binding  upon  both  (1). 

If  goods  be  sold  by  a  person  who  is  not  the  owner,  and 
the  owner  be  found  and  be  paid  for  the  goods,  then,  as  a 
general  rule,  the  person  who  sold  them  under  pretended 
authority  has  no  right  to  call  upon  the  buyer  to  pay  him 
also  v^^-  For  example,  though  an  auctioneer,  inasmuch  as 
he  has  a  hen  on  the  purchase-money,  may  bring  an  action 
in  his  own  name  against  the  buyer  for  the  price  of  goods 
sold,  and  the  defendant  has  no  right  to  plead  payment  to 
the  auctioneer's  employer,  yet  if  the  employer  was  not  the 
true  owner  of  the  goods,  the  defendant  may  plead  payment 
to  or  a  claim  by  the  true  owner  (/). 

,/■)  Id.  s.  12  vD  :  which  states  the  (0  56  &  57  Vict  c  71,  s.  55c 

law  in  acv-orvlance  with  the  ofttniou  of  {k)  Allen  y.  Hktptins,  13  U.  t  W. 

Mr.  B^nj;kiim),  foimdtnl  on  the  decisioii  102.     See  Watkrr  t.  Mdlor,  11 Q-  B- 

in   Eichholz  v.  Bannisitr,  17   C.  B.  478 

X.  S.  70S  :  S4  L.  J.  C,  P.  105 ;  see  (/)  Rubinmm  t.  RuUer,  4  E.  *  B. 

Benj.  on  Sale,  4th  ed.  634.  954  ;  Dietenwn,  r.  Kaui,  4  R  A  Ai 

vy^  56  k  57  Vict.  c.  71,  s.  12  {2)  638  ;  see  also  ©rice  t.  KewiA^  L  F- 

^h\  Id-  8.  12  v3^.  5  Q.  R  340  :  39  L.  J.  Q.  a  175. 
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Although  the  buyer  of  goods  bought  from  &  seller  who  General  rule 
had  no  title  to  sell  them  may  have  remedies  aga,inst  the  of  title, 
seller,  yet,  as  a  rule,  the  sale  gives  him  no  title  to  the  goods 
as  against  the  owner,  and,  as  between  the  buyer  and  the 
owner,  the  maxim  caveat  emptor  applies.  For  the  general 
principle  is  that  where  goods  are  sold  by  a  person  who  is 
not  the  owner,  and  who  does  not  sell  under  the  authority  or 
with  the  consent  of  the  owner,  the  buyer  acquires  no  better 
title  to  the  goods  than  the  seller  had  (m) :  nemo  dat  quod  non 
habet  (k)  :  nemo  plna  juri3  ad  alium  trans/erre potest  qiitim  ipse 
kabet(o).  To  this  well-established  principle,  which  applies 
to  choses  in  action  as  well  as  to  goods,  there  are,  nevertheless, 
certain  exceptions  which,  or  some  of  which,  will  be  briefly 
mentioned. 

1.  The  first  exception  occurs  in  cases  where  the  owner  of  Erceptioaa, 
the  goods  is  by  his  conduct  precluded  or  estopped  from  'Title  by 
denying  the  seller's  authority  to  sell  {p ).  Mere  carelessness 
where  there  is  no  duty  to  he  careful  creates  no  estoppel; 
for  instance,  a  person  who  does  not  lock  up  his  goods, 
which  are  consequently  stolen,  may  be  sa.id  to  be  negligent 
towards  himself,  but,  since  he  neglects  no  duty  which  the 
law  casts  upon  him,  he  is  not  estopped  from  denying  the 
title  of  persons  who  may  have,  however  innocently,  bought 
the  goods  from  the  thief  (q).  But  the  case  is  otherwise, 
where  the  owner  by  his  words  or  conduct  caused  the  buyer 
to  believe  that  the  seller  was  the  owner  of  the  goods  or  had 
the  owner's  authority  to  sell  them,  and  induced  him  to  buy 
them  in  that  belief,  for  then  he  cannot  afterwards  set  up 
the  seller's  want  of  title  or  authority  to  sell  (r). 

(m)  &tkS7  Vict,  c  71.  b.  21  (1).  (j)  Per   Blackburn,   J.,  Svxia  v, 

(»)  Per  Littledale,  J.,  5  B.  &  Ad.  JV.  BrU.  Jtislraltan  Co.,  2  H.  &  C. 

339 ;  per  WilUa,  J.,  14  C.  B.  N.  3.  175,    181  ;    cf.    per  Ld.    Halsbury. 

267.  Sehotfittd  v.   LmKUtborough,   [1896] 

(o)  D.  50,   17,  54  ;  Wing.   Max.,  A.  C.  514,  622  :  65  L.  J.  Q.  B.  S83. 

p.  66  ;  2  Pothier,  Oblig.  263  ;   see  (r)    See    the    geaerol    rule   as   to 

perParkt,  B.,  6  Exch.  872.  Mtoppelabyconduct  laid  down  by  LJ. 

(p)  56*57  Vict.  0.  71,  «.  21(1).  Deammbi  fUkard  v.  Sears,  6  A.  kZ. 
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1.  Tisk  ndrr      2.  A  secoiid  exception  arises  in  cases  which  are  governed 
Wwtun  Act     j^y  ^^  Factors  Act,  1889  (s),  or  any  enactment  enabling 

the  apparent  owner  of  goods  to  dispose  of  them  as  if  he 
were  the  tme  owner  (f).  Under  the  Factors  Act,  where  a 
mercantile  agent  is,  with  the  owner's  consent,  in  possession 
of  goods  or  the  docaments  of  title  to  goods,  a  sale  of  the 
goods,  made  by  him  when  acting  in  the  ordinary  course  of 
bosiness  of  a  mercantile  agent,  is  as  valid  as  if  he  were 
expressly  aathorised  by  the  owner  to  make  it,  provided 
that  the  buyer  acts  in  good  faith  and  has  not  at  the  time  of 
the  sale  notice  that  the  agent  has  not  authority  to  make 
it(N).  The  owner's  consent  to  the  possession  must  be 
presomed  in  the  absence  of  evidence  to  the  contrary  (x); 
and  if  it  has  been  given,  it  cannot  be  determined  as  against 
a  bayer  baying  without  notice  of  the  determination  (^). 
SalebjseUer  Moreover,  mider  the  provisions  of  this  Act  (2),  where  a 
p.i69e9siQo        person,  having  sold  goods,  continues  in  possession  of  Uie 

goods,  or  the  docaments  of  title  thereto,  his  delivery  of  the 
goods,  or  docaments,  under  a  sale  or  agreement  for  sale,  to 
a  person  receiving  them  in  good  faith  and  without  notice  of 
the  previous  sale,  has  the  same  effect  as  if  the  delivery 
were  expressly  aathorised  by  the  owner  (a).  And,  again, 
where  a  person,  having  bought  or  agreed  to  buy  goods, 
obtains  with  the  seller's  consent  possession  of  the  goods  or 
the  documents  of  title  thereto,  his  delivery  of  the  same 
under  a  sale  or  agreement  for  sale  to  a  person  receiving 
them  in  good  faith,  and  without  notice  of  any  right  of  the 
original  seller  in  respect  of  the  goods,  has  the  same  effect  as 

469,  474,  and  expounded  by  Parke,  money  on  their  aecority :  Id.  &  1  (I) ; 

B.,  in  Fremtan  v.  Cooie,  2  Ezch.  654.  see   Hastings  v.    PearsoMj  [1893]  1 

(<)  52  &  58  Vict  c  45.  Q.  B.  62 :  62  L.  J.  Q.  B.  76. 

(0  66  k  57  Vict  c  71,  s.  2  (a).  (x)  52  &  53  Vict,  c  45,  s.  2  (4). 

(I*)  52  ft  53  Vict.  c.  45,  8.  2  (1).  (y)  Id.  8.  2  (2). 

*' Mercantile  agent*'  means  a  mer-  (s)  Sr.  8  and  9  ;   see  also  56  ft  57 

can  tile  agent  having  in  the  customary  Vict  c  71,  s.  25. 
courae  of  his  business  as  such  agent  (a)  See  Nicholson  r.  Hatftr^  [1895] 

authority  to  sell  goods,  or  consign  2  Ch.  415:  64  L.  J.  Ch.  672. 
them  for  sale,  or  buy  them,  or  raise 


after  sale^ 
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if  the  delivery  were  made  by  a  mercantile  agent  in  possession 
of  the  goods  or  documents  with  the  owner's  consent  (b). 
8.  A  third  exception  comprises  cases  in  which  a  sale  is  s.  Sale  under 

J  J  •  1  1  J.  i.   i.  *      1       special  power. 

made  under  a  special  common  law  or  statutory  power  of  sale,    ^       *^ 
or  under  the  order  of  a  Court  of  competent  jurisdiction  (c). 
Sales  by  pawnees  (d),  sheriffs  (e),  masters  of  ships  in  case  of 
necessity  (/),  landlords  distraining  for  rent  (</), or  innkeepers 
realising  their  lien  (/«),  are  examples  of  this  exception. 

4.  A  fourth  exception  relates  to  sales  in  market  overt ;  4.  Sale  in 
for  where  goods  are  sold  in  market  overt  according  to  the 
usage  of  the  market,  the  buyer  acquires  a  good  title  thereto, 
if  he  buy  in  good  faith  and  without  notice  of  any  defect  or 
want  of  title  on  the  part  of  the  seller  (t).  This  exception 
does  not  affect  an  unauthorised  sale  of  goods  belonging  to 
the  Crown  (A:) ;  and  it  protects  only  the  buyer,  and  not  the 
seller,  however  innocent  (I).  It  applies  only  to  sales  in  an 
open,  public  and  legally  constituted  market  or  fair  (m) ; 
though  it  seems  that  a  sale  in  a  modern  statutory  market 
is  as  much  protected  as  a  sale  in  an  ancient  market  held 
by  charter  or  prescription  (n).     The  buyer  is  not  protected, 


(b)  See  ante,  p.  853.  As  to  hira- 
parchase  agreements,  see  Lee  y. 
BvUer,  [1893]  2  Q.  B.  318  ;  Helby  v. 
Matihew8,  [1895]  A.  C.  471 ;  Payne 
r.  Wils(m,  [1895]  1  Q.  B.  653  :  2  Id. 
587  ;  as  to  auctioneers,  ShenaUme  v. 
HiWm^  [1894]  2  Q.  B.  452. 

(c)  56  &  57  Vict.  c.  71,  s.  21  (2)  (b). 
As  to  sales  by  order  of  Court,  see 
K.  S.  C.  1888,  O.  L.,  r.  2  :  C.  C.  B. 
1889,  0.  XII.,  r.  2.  See  also  44  &  45 
Vict.  c.  41,  s.  70. 

(d)  See  Polhanier  v.  Datonm,  Holt, 
885 :  17  R.  R.  647  ;  Tucker  v.  JFU- 
mm,  1  P.  Wms.  261  ;  Lockwood  v. 
Ewer,  9  Mod.  278  ;  Martin  v.  Bead, 
11  C.  B.  N.  S.  730 ;  Johrulon  v.  SUar, 
15  Id.  830  ;  Pigot  v.  Cubley,  Id.  701 ; 
HaUiday  v.  Holgate,  L.  R.  3  Ex.  299. 
As  to  pawnbrokers,  see  35  k  36  Vict 
c93. 


(«)  Dyer,  363  a ;  Doe  v.  Donston, 
1  B.  &  Aid.  280  ;  19  R.  R.  300. 

(/)  KaUenbach  v.  Mackenzie,  3 
C.  P.  D.  467,  473. 

(^)  2  W.  &  M.,  seas.  1,  c.  6,  s.  2 ; 
51  k  52  Vict.  c.  21. 

(A)  41  &  42  Vict.  c.  38. 

(0  56  k  57  Vict.  c.  71,  s.  22, 
which  agrees  with  the  common  law  : 
see  2  Blac.  Com.  449  ;  Pease  on  Mar- 
kets, 120.  The  sale  of  horses  is  still 
regulated  by  the  common  law,  as 
amended  by  2  &  3  Ph.  &  M.  c.  7,  and 
81  £liz.  c.  12. 

{k)  2  Inst.  718. 

(I)  Peer  v.  Humphrey,  2  A.  &  E.  495. 

(m)  Lee  v.  Bayes,  18  C.  B.  599. 

(n)  Oanly  v.  Ledvndge,  10  Ir.  Rep. 
C.  L.  33  ;  but  see  Moyee  v.  NeioingUm, 
4  Q.  B.  D.  32. 
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unless  the  sale  was  according  to  the  usage  of  the  market. 
Hence,  he  is  not  protected,  unless  the  whole  transaction 
took  place  in  the  market  (o)  ;  and  a  sale  by  sample  in  the 
market  of  goods  lying  outside  the  market-place  affords  him 
no  protection  (p).  It  seems  that  the  onus  of  showing  that 
the  usages  of  the  market,  as  to  payment  of  toll  or  otherwise, 
were  complied  with  lies  upon  the  buyer  (q). 

By  the  custom  of  the  city  of  London,  every  shop  in  the 
city  which  is  open  to  the  public  is  market  overt,  between 
sunrise  and  sunset  on  all  days,  save  Sundays  and  holidays; 
but  only  so  for  such  goods  as  the  shopkeeper  professes 
to  trade  in ;  and  the  custom  does  not  apply  where  the 
shopkeeper  is  buyer,  and  not  seller  (r). 

In  the  case  of  stolen  goods,  the  title  acquired  by  baying 
in  market  overt  is  liable  to  be  defeated.  Where  goods  have 
been  stolen,  and  the  offender  is  prosecuted  to  conviction, 
the  property  in  the  goods  revests  in  the  owner,  notwith- 
standing any  intermediate  dealing  with  them,  whether  by  sale 
in  market  overt  or  otherwise  {s).  None  but  stolen  goods, 
however,  now  so  revest.  Goods  obtained  by  fraud  or  other 
wrongful  means  not  amounting  to  larceny,  do  not  revest  by 
reason  only  of  the  conviction  of  the  offender  (f). 

Although  the  conviction  of  the  thief  revests  the  property 
in  stolen  goods,  yet  until  such  conviction  a  title  gained  by 
purchase  in  market  overt  continues  good.  Hence  the  owner 
cannot  maintain  trover  against  the  buyer  if  he  disposed  of 
the  goods  before  the  conviction,  and  it  is  immaterial  that 

(o)  2     Inst.     713  ;     RoU.     Abr.  5  Rep.  83  b  ;  Gro.  Eliz.  454  ;  Moore, 

"Market,"  E  ;  Dyer,  99  b.  360  ;  Cro.  Jac.  68  ;  12  Mod.  521; 

(p)  Hill  V.  Smith,  4  Taunt.  520,  2  Camp.  836. 

532 :  13  R.  R.  670  ;  Cram  v.  Londofi  (5)  56  k  57  Vict  c.  71,  s.  24  (1). 

Dock  Co.f  5  B.  &  S.  313.  This  section  applies  to  horses,  as  wdi 

(q)  Moran  v.  PiUf  42  L.  J.  Q.  B.  as  other  goods. 

47  ;  see  Comyna  v.  Bayer,  Cro.  Eliz.  {i)  Id.  s.  24  (2),  amending  2ikii 

485.  Vict.  c.  96,  s.  100,  as  constraed  in 

(r)  Hargreave    v.    Syinky    [1892]  BerUley  t.   FilnunU,  12  App.    Gas. 

1  Q.  B.  25 :  61    L.  J.  Q.  B.  318 ;  471. 
Ly<ms  y.  De  Pass,  11  A.  &  E.  326  ;  see 
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the  buyer  disposed  of  them  with  notice  of  the  theft  {u).  The 
buyer,  on  the  other  hand,  cannot  recover  from  the  owner 
the  cost  of  keeping  the  goods  before  they  revested  {x). 

5.  The  fifth  and  last  exception  which  we  shall  mention  5.  Transfer 
to  the  general  rule,  that  a  good  title  to  personal  property  j^ngtrument^ 
cannot  be  acquired  from  a  person  who  has  none,  relates  to 
money,  bank-notes  and  negotiable  instruments.    In  a  leading 
case  on  this  subject,  it  was  decided  that  the  property  in 
a  bank-note,  like  that  in  cash,  passes  by  delivery,  and  that 
a  party  taking  it  in  good  faith  and  for  value,  as  money,  is 
entitled  to  retain  it  as  against  a  former  owner  from  whom 
it  was  stolen  (y).     And  it  is  well-established  law  that  a 
person  who  takes  a  negotiable  instrument  in  good  faith  and 
for  value,  obtains  a  valid  title,  although  he  takes  from  one 
who  had  none  (z).    It  must  be  noticed,  however,  that  if  the 
signature  of  any  person  is  necessary  to  render  any  instru- 
ment negotiable,  it  does  not  become  negotiable  by  the  forgery 
of  his  signature ;  and  the  general  rule  is  that  no  title  can 
be  obtained  through  a  forgery  (a).     Moreover,  if  a  person 
is  induced  by  fraud  to  sign  a  negotiable  instrument  under 
the  belief  that  he  is  signing  an  entirely  different  instrument, 
his  signature  is  a  nullity,  provided  that  in  so  signing  he 
acted  without  negligence  (b). 

A  negotiable  instrument  is  taken  in  good  faith  when  it  Meaning  of 
is  taken  honestly,  whether  it  be  taken  negligently  or  not  (c). 
A  person  who  takes  such  an  instrument  for  value,  honestly 


good  faith. 


(tt)  Marwood  v.  Smith,  2  T.  R.  750 : 
1  B.  R.  613. 

{x)  WdUcer  v.  Mattheira,  8  Q.  B.  D. 
109  :  51  L.  J.  Q.  B.  243. 

(y)  yfiller  v.  Hace,  1  Burr.  452. 
The  reader  is  referred,  for  some 
further  information  on  the  subject  of 
negotiable  instniments,  to  the  note 
apjiended  to  this  case,  1  Sm.  L.  C, 
10th  ed.  447. 

(2)  Owgier  v.  MievilUy  8  B.  &  C. 
45:    27   K.   R.  290;  Londmi  Joint 


Stock  Bank  v.  Simnwiis,  [1892]  A.  C. 
101  :   62  L.  J.  Ch.  427.     As  to  bills 
of  exchange,  promissory  notes,  and 
cheques,   see  45  &   46  Vict.  c.    61 
ss.  29,  38. 

(rt)  Johnson  v.  WiruUe,  3  Biug. 
N.  C.  225,  229 ;  45  &  46  Vict.  c.  61, 
s.  24. 

{b)  Foster  v.  Mackinnon,  L.  R.  4 
C.  P.  704 ;  Leicis  v.  Clay,  67  L.  J. 
Q.  B.  224. 

(c)  See  45  k  46  Vict,  c  61,  s.  90. 
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believing  that  the  person  from  whom  he  takes  it  has  a 
right  to  dispose  of  it,  acquires  a  good  title  to  it ;  and  hifi 
knowledge  that  the  person  disposing  of  it  is  only  an  agent  does 
not  compel  him  to  inquire  into  the  extent  of  such  agent's 
aathority  (d).  Bat,  although  carelessness  or  foolishness  in 
not  suspecting  that  there  is  something  wrong  in  the  trans- 
action is  not  dishonesty,  yet  it  is  dishonesty,  and  not  good 
faith,  to  take  a  negotiable  instrument,  suspecting  that  there 
is  something  wrong,  and  carefully  refraining  from  further 
inquiry,  lest  such  suspicion  of  mala  fides  may  be  converted 
into  knowledge  {e). 

Holder  for  Value  is  given  for  a  negotiable  instrument  if  it  is  accepted 

in  accord  and  satisfaction  of  a  liability.  The  manager  of 
a  bank  stole  therefrom  certain  negotiable  bonds,  and  the 
plaintiffs  became  the  holders  for  value  without  notice  of 
any  fraud.  Afterwards  the  bank  manager,  by  a  fraud  upon 
the  plaintiffs,  obtained  from  them  some  of  the  bonds,  and 
also  others  similar  to,  though  not  the  same  as,  the  remainder 
of  the  stolen  bonds.  All  the  bonds,  so  obtained  by  him, 
were  placed  in  the  possession  of  the  bankers,  were  shown 
to  the  bank's  auditors,  and  treated  as  the  bank's  securities, 
before  the  theft  had  been  discovered.  In  an  action  brought 
by  the  plaintiffs  against  the  bankers  to  recover  the  bonds, 
it  was  held  that,  in  the  absence  of  evidence  to  the  contrary, 
the  presumption  was  that  the  bankers  had  accepted  the 
bonds  in  discharge  of  their  manager's  civil  obligation  to 
make  restitution  in  respect  of  his  theft,  and  that  they  were 
entitled  to  retain  the  bonds,  as  bond  fid^  holders  for 
value  (/). 

Money.  With  regard  to  money  we  may  here  notice  the  following 

(d)  LwulonJ,  S,  liaiik  v.  Sivinimis,  faftd,  17C.  B.  161  ;  Jones  v.  G(frd0K,t 
ifupra.  As  to  acceptances  ami  in-  A  pp.  Cas.  616  ;  see  r^tein  v.  J7ai^, 
dorsenients  per  pro,  see  BryaiU  v.  23  Q,  B.  D.  346  :  68  L.  J.  Q.  B.  482- 
Banque  du  Peuple,  [1893]  A.  C.  170  :  (/)  London  <(•  County  Bank  x. 
62  L.  J.  P.  C.  68  ;  45  &  46  Vict.  London  d-  Jl  P,  Bank,  21  Q.  B.  D. 
c.  61,  s.  25.  535  :  57  L.  J.  Q.  B.  601.    See  XaA 

(e)  Id.  ;  Raphael  v.  Bank  of  Eng-       v.  De  FrevilU,  [1900]  2  Q.  B.  72. 
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case  (g).  A  thief  stole  a  five-pound  gold  piece  which  was 
current  coin  of  the  realm,  and  in  exchange  for  it  a  dealer  in 
curiosities  gave  him  five  sovereigns ;  upon  the  subsequent 
conviction  of  the  thief,  the  convicting  justices  made  an 
order,  under  the  Larceny  Act,  1861  (ft),  for  the  restitution 
of  the  coin  by  the  dealer  to  the  original  owner ;  and  this 
order  was  upheld  by  a  Divisional  Court.  The  Court  was  of 
opinion  that  the  coin  would  not  have  revested  upon  the 
conviction,  if  it  had  passed,  as  current  money,  to  a  person 
innocently  taking  it  in  discharge  of  a  debt,  but  that  the 
order  was  good  in  the  particular  case  on  the  ground  that 
the  coin  was  passed  to  the  dealer,  not  in  its  character  as 
coin  of  currency,  but  as  the  subject  of  a  sale  as  an  article  of 
virtu.  With  deference,  this  ground  of  decision  (i)  does  not 
seem  wholly  satisfactory  ;  it  is,  at  any  rate,  not  easy  to  see 
how  the  nature  of  the  transaction  can  be  made  to  depend 
upon  what  the  person  who  takes  the  coin  intends  to  do  with 
it  when  the  transaction  has  been  completed. 

Another  rather  peculiar  case  may  here  be  mentioned, 
which  is  not  only  illustrative  of  the  general  legal  doctrines 
regulating  the  rights  of  buyers,  but  likewise  of  another 
principle  {k),  which  we  have  already  considered  in  con- 
nection with  criminal  law ;  viz.,  where  a  man  buys  a  chattel 
which,  unknown  to  himself  and  to  the  seller,  contains 
valuable  property  (Z).  A  person  bought,  at  a  public  auction, 
a  bureau,  in  a  secret  drawer  of  which  he  afterwards 
discovered  money,  which  he  appropriated  to  his  own  use. 


{g)  Moss  V.  Hancock,  [1899]  2  Q.  B. 
Ill :  68  L.  J.  Q.  B.  657.  Cf.  Clarke 
V.  Shce,  1  Cowp.  197. 

(A)  24  k  25  Vict.  c.  96,  a  100. 

(t)  Channell,  J.,  drew  the  inference 
that  the  coin  was  not  taken  hondjide. 
The  onus  of  proving  that  it  was  so 
taken  probably  lay  on  the  dealer  ; 
see  the  rule  as  to  bills  of  exchange, 
per  Parke,  B.,  Bailetj  v.  Bidiodl,  13 
M.  &  W.  76 ;  Taiam  v.  Haalar,  23 


Q.  B.  D.  345.  It  was  stated  that 
the  coin  in  question  "  had  never  been 
in  circulation  ;  "  but  the  meaning  of 
this  phrase  does  not  seem  to  have 
been  adequately  discussed. 

{k)  Actus  nonfacU  reum  nisi  tnens 
sit  rea  ;  see  aTile,  p.  249. 

(l)  Cf.  Ehves  v.  Brigg  Gas  Co,,  33 
Ch.  D.  563,  where,  after  land  had 
been  demised,  a  prehistoric  boat  was 
found  buried  in  the  land. 
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At  the  time  of  the  sale,  no  person  knew  that  the  bnreaa 
eontained  anything  whaterer.  The  Court  held(»i)  that, 
although  there  was  a  deliveiT  of  the  bureau,  and  a  lawful 
propertT  in  it  thereby  Tested  in  the  buyer,  yet  that  there 
was  no  deliTBry  so  as  to  giire  him  a  lawful  possession  of  the 
money,  for  the  seUer  had  no  intention  to  deliver  it,  nor 
the  boyer  to  reeeiTe  it ;  both  were  ignorant  of  its  existence; 
and  when  the  boyer  discovered  that  there  was  a  secret 
drawer  containing  the  money,  it  was  a  simple  ease  of 
finding,  to  which  the  law  applicable  to  all  cases  of  finding 
applied.  It  was  further  observed,  that  the  old  role  (n),  that 
^'  if  one  lose  his  goods  and  another  find  them,  though  he 
convert  them,  animo  /urandi,  to  his  own  use,  it  is  no 
larceny,*'  has  undergone,  in  more  recent  times,  some  limita- 
tions (o).  One  is,  that,  if  the  finder  knows  who  the  owner 
of  the  lost  chattel  is,  or  if,  from  any  mark  upon  it,  or  the 
circumstances  under  which  it  is  found,  the  owner  could  be 
reasonably  ascertained,  then  the  taking  of  the  chattel,  with 
a  guilty  intent,  and  the  subsequent  fraudulent  conversion  to 
the  taker *s  own  use,  constitutes  a  larceny.  To  this  class  of 
decisions  the  case  under  consideration  was  held  to  belong, 
HnU9$  the  buyer  had  reason  to  believe  that  he  bought  the 
contents  of  the  bureau,  if  any,  and  consequently  had  a 
colouraUe  right  to  the  money. 

In  the  preceding  remarks  upon  the  maxim  caveat  emptor^ 
we  have  confined  our  attention  to  those  classes  of  cases  to 
which  alone  it  appears  to  be  strictly  applicable,  and  in 
connection  with  which  reference  to  it  is,  in  practice,  most 
frequently  made.  To  consider  all  the  applications  of  the 
maxim  which  is  invoked  so  frequently  in  discussions 
relating  to  the  rights  and  duties  of  a  purchaser  would  not 
have  been  possible  within  the  limit  of  this  treatise. 

(m)  Iferryy.Green,7hi.k\y,62^.       sion,   p.    180;  Retf.   r.  Fhvers,  16 
(n)  8  Inst  108.  Q.  B.  D.  643. 

(o)  See  Pollock  k  Wright,  Posses- 
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QuiCQUID     80LVITUR,    SOLVITUR    SECUHnUM    MODUM    SOLVBNTIS 
— QUtCQUID      RBCIPITUB,      RBCIPITtlR      SECUNDUM      MODUM 

Heoipientis.  {Ualk.  M.,  p.  149.) — Money  paid  is  to  he 
applied  mxordiufi  to  the  intention  of  the  party  paying  it ; 
and  money  reeeiced,  according  to  that  of  the  recipient. 

The  question  upon  what  termB  was  money  paid  and 
received  often  resolves  itself  into  one  merely  of  fact,  or  of 
inference  to  be  drawn  by  a  jury  from  the  facts.  For 
instance,  where  the  dispute  is  whether  money  offered  in 
satisfaction  of  a  claim  was  so  taken,  it  is  a  question  of  fact 
whether  the  payee  agreed  to  take  it  in  satisfaction  or  took 
it  merely  on  account  of  his  claim,  and  an  inference  may  be 
drawn  in  his  favour  from  what  he  said  when  he  took  the 
money  (p),  or  against  him  from  his  taking  it  in  silence  and 
without  objection  (17).  Again,  where  money  is  both  paid 
imd  received  as  rent  under  a  lease,  a  mere  protest  that  it  is 
accepted  conditionally  and  without  prejudice  to  the  right  to 
insist  upon  a  prior  forfeiture  cannot  countervail  the  fact  of 
such  receipt  (r),  but  still  it  is  a  question  of  fact  whether  the 
money  was  received  as  rent  (s). 

With  these  observations,  we  pass  to  consider  briefly  the  Appropriation 
maxim  before  us,  which  is  frequently  cited  in  cases  where,  "  1*^™*" 
a  debtor  having  made  a  payment  on  account  to  a  creditor 
to  whom  he  owes  several  distinct  debts,  the  question  arises, 
from  which  one  or  more  of  the  debts  does  the  payment 
operate  as  a  total  or  partial  discharge  {t). 

The  general  rule  of  our  law  upon  this  subject  is  that  Geueralrnle. 
"the  debtor  may,  in  the  first  instance,  appropriate  the 
payment:  solvitiir  in  viodiim  solvciitis ;  if  he  omit  to  do  so, 

ip)  Day  V.  itcLca,  22  Q.  B,  D.  610  :  (3)  See  per  Ld.  WenslejJale,  Croft 

58  L  J.  y.  B.  2S3.  y.  Liimtey.  6  H.  I..  Can.  872,  744 ; 

{q)  Eitckin  V.  Eawldiit,   L.  K.  2  S.  C,  R  K.  Jt  B.  648,  BS2. 

C.  P.  22  ;  we  tl^M  r.  Wttaherl/y,  1  (0  For   Turther  inroniiatiuii   upoo 

Bing.  N.  C.  505.  the  maxim,  eee  the  k'arried  article  by 

(r]   Danmpvrt    T.    The   <iuecn,    3  Lil.    Liudlrj   in   tlie   Law   Mag.   {m 

App,  Caa.  lis,  1S2 :  47  L.  J.  C.  P.  8.  Aug.  1S56,  p.  21. 
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the  creditor  may  make  the  appropriation:  recipitur  in 
tfUMiHin  rfcipifutis ;  bat  if  neither  make  any  appropriation, 
the  law  appropriates  the  payment  to  the  earlier  debt "  (u). 

ApwopnatioD       The  debtor  may  appropriate  the  payment,  in  the  first 

instance,  that  is,  at  the  time  when  he  makes  the  paymenti 
bat  not  afterwards  (x).  It  was  long  ago  estabhshed  that  a 
debtor  who  owes  distinct  debts  to  one  creditor  may,  as  a 
role,  discharge  first  whichever  he  prefers  (^).  A  tender  of 
part  of  one  entire  debt  is  bad  (z) :  the  creditor  may  stand 
on  his  rights  and  refuse  it ;  but  if  he  accept  the  money  as 
offered,  the  debt  is  discharged  to  the  extent  of  the  payment 
An  appropriation  by  the  debtor  at  the  time  of  payment 
need  not  be  express :  it  may  be  inferred  from  the  circom- 
stances  of  the  transaction  (a).  For  instance,  where  a 
security  for  a  particular  debt  is  sold  and  the  proceeds  paid 
to  the  creditor,  they  are,  primA  facie ^  applied  in  discharge 
of  that  debt  (//).  There  is  a  presumption,  until  the  contrary 
appear,  that  a  man  pays  his  own  money  on  account  of  what 
he  alone,  and  not  another,  owes,  and  that  he  pays  on 
account  of  what  he  owes  to  the  payee  alone,  and  not  of 
what  he  owes  to  the  payee  and  others  (c). 

Api*oDn»tion       If  the  debtor  does  not  make  any  appropriation  at  the 

time  when  he  makes  the  payment,  the  right  of  application 
devolves  on  the  creditor  (rf),  and  this  right  then  contmnes 
**  up  to  the  very  last  moment :  "  that  is,  until  he  communi- 
cates an  appropriation  to  the  debtor,  for  his  election,  whilst 
not  so  communicated,  remains  incomplete  {e) :  or  until  be 
brings  an  action  (,/'),  or  the  case  comes  before  a  jury  (^)- 

UO    Per  Tiudal,    C.J.,    mils    v.  (b)  Brett  v.  Marsh,  1  Vem.  468. 

FoH-krs,  5  Ring.  X.  C.  461.  (c)  Xottidgt  v.  Prickard,  2  CI.  * 

{x\  The  Mecca,  [1897]  A.  C\  286,  F.  893:   32  R.  R.  187;   Burlasdy- 

293  :  66  L.  J.  P.  86.  Xash,  2  F.  *  F.  687. 

(y)  Ahoh.,  Cro.  Kliz.  68.  {d)  The:  Mecca,  [1897]  A.C.  286. 

{z\  DUxm  T.  Clark,  5  C.  B.  365.  (e)  Sinison  v.  Inghum,  2  B.  *  C 

(a)  Peters  v.  Amierson,  5  Taunt  65,  74:  26  R.  R.  273. 
596  :   15  R.  R.  592;   Xevtrntrch  v.  (./ )  l^i fe*  v.  ^otr i-w,  5  Ring.  N.  C 

Chtf,   14    East,  244  ;    Thcmpttm  v.       462. 

Hudson,  L.  R  7  Oh.  320.  [g)  Pa-  Taunton,  J.,  PhUpoti  v. 
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"He  IB  not  bound  to  declare  his  election  in  express  terms  ; 
be  may  declare  it  by  bringing  an  action,  or  in  any  other  way 
that  makes  hia  meaning  and  intention  plain,  '^'here  the 
election  is  with  the  creditor,  it  is  always  his  intention 
expressed,  implied,  or  presumed,  and  not  any  rigid  rule  of 
law,  that  governs  the  application  of  the  money  "  [k). 

A  creditor,  having  the  right  to  appropriate,  may  elect 
between  an  earlier  and  a  later  debt(t),  between  a  specialty 
and  a  simple  contract  debt  (i),  between  a  debt  which  is 
guaranteed  and  one  which  is  not  {k),  between  a  debt  which 
bears  interest  and  one  which  hears  none  (0,  between  a 
purely  equitable  and  a  legal  debt  (m),  between  a  debt 
incorred  through  marriage  and  a  debt  personally  con- 
tracted (n).  He  may  appropriate  the  payment  to  a  debt 
barred  by  the  Statute  of  Limitations,  but  his  appropriation 
to  part  of  a  debt  so  barred  does  not  revive  the  debt  so  as  to 
entitle  him  to  sue  for  the  balance;  the  debt,  if  revived,  ia 
revived,  not  by  the  creditor's  appropriation,  but  by  the 
payment  being  made  under  circumstances  evidencing  a 
promise  by  the  debtor  to  pay  the  whole  of  that  debt  (o). 

A  creditor,  however,  has  no  right  to  appropriate  a  payment 
to  a  debt  which  arises  after,  or  the  amount  of  which  is  not 
ascertained  until  after,  the  time  of  the  payment  (p) ;  and  it 
has  been  laid  down  generally  that  "there  must  be  two  debts: 
the  doctrine  never  has  been  held  to  authorise  a  creditor, 
receiving  money  on  account,  to  apply  it  towards  satisfaction 

Jona,  2  A.  t  E.  -11,  44  :  see  (1897]  UaantTig  v.   IVeslrme,  2  Veni.  606, 

2  Ch.  437.  (m)  Botaagtitt  v.  fVrag,  d  Taunt. 

(h)  Per    Ld.    Mocnaglilen,   [1807]  567:  IG  R.  R.  677. 

A.  C.  294.  (b)  OaddaH  v.  Cox,  2  Str.  1194  ; 

(t)  Peten  v.    Jiuieraon,   fi    Tsunt.  see  45  &  4S  Viet.  C.  75,  S.  14. 

SB« :  15  K.  R.  5B2.  (o)  See  Friaid  v.    Young,   [1897] 

{t)  Kirby.  D.Uic  of  MarU>OTO«gh,  2  Cli.  421:  66  L.  S.   Ch.  737,  and 

2    M.   ^    S.    18:    14    R.    It.   573;  ceases  there  collcc led. 

Waiiawji  V.  Rairiint(ni,  3  Bing.  71  :  (?)  HamuiertltyT.  tCnoioIyi,  2  Esp. 

S8  R.  E.  fiS4  ;  ifc  AAcrry.  25  Cb.  D.  666  :    5    R.    R.    764  ;    Qoddard   v. 

704.  Hodges,   1   Cr.   Ji    It[.   3»  ;    see    ii< 

(I)  Chast    T.    Cox,    Freetn.    261  ;  Harruon,  33  Cli.  D.  52,  67. 
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of  what  does  not,  nor  ever  did,  constitute  any  legal  or 
equitable  demand  against  the  party  making  the  pay- 
ments '*  (q).  The  law  will  not  appropriate  a  payment  to  a 
demand  which  it  prohibits  as  illegal  (r).  Moreover,  the 
creditor's  right  of  appropriation  does  not  extend  to  all 
moneys  of  the  debtor  which  come  to  the  creditor's  hands : 
if  he  receive  money  to  his  debtor's  use  without  the  debtor's 
knowledge,  he  cannot  at  once  appropriate  it  to  a  statute- 
barred  debt ;  the  debtor  must  be  given  an  opportunity  of 
electing  how  the  money  should  be  applied  (s). 
Bntire  The  rule  which  we  have  been  considering  is  '*  that  where 

there  are  distinct  accounts  and  a  general  payment,  and  no 
appropriation  made,  at  the  time  of  such  payment,  by  the 
debtor,  the  creditor  may  apply  such  payment  to  which 
account  he  pleases.  But  where  the  accounts  are  treated  as 
one   entire   account   by  all    parties,   that   rule   does    not 

apply  "(0. 
damn's  our.       For  instance,  in  the  case  of  a  current  account  between 

banker  and  customer,  as  a  rule,  all  the  sums  pt^id  in  form 
one  blended  fund,  the  parts  of  which  have  no  longer  any 
distinct  existence;  the  customer  draws  upon  the  entire  fand. 
In  this  case  there  is  generally  "no  room  for  any  other 
appropriation  than  that  which  arises  from  the  order  in  which 
the  receipts  and  payments  take  place  and  are  carried  to  the 
account.  Presumably ^  it  is  the  sum  first  paid  in  that  is  first 
drawn  out;  it  is  the  first  item  on  the  debit  side  of  the  account 
that  is  discharged  or  reduced  by  the  first  item  of  the  credit 
side ;  the  appropriation  is  made  by  the  very  act  of  setting 
the  two  items  against  each  other  "  (v). 

This  doctrine,  with  regard  to  current  accounts,  which  is 
known  as  the  rule  in  Clayton's  case,  has  been  often  applied 
in  cases  where  a  current  account  to  which  a  partnership 

(  q)  Lawpreil  v.  Billrricay  UnioUy  Gr.  70. 

3  Exch.  307.  (0  Per  Baylev,   J.,  BodtHham  t. 

(r)  Wright   v.   Laing,  3  B.   ft  C.  PiircAo*,  2  B.  &  Aid.  45  :  20  R.  B.  S4i 

165,  171 :  27  K.  R.  318.  (u)    Per   Grant,    M.R,  CtojrfWf 

(*)   Waller    v.   Lacy,   1    Man.    ft  case,  1  Mer.  672,  60S :  15  B.  B.  1«1- 
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firm  is  party,  is  continued  without  break,  after  a  change 
in  the  constitution  of  the  firm.  If  such  a  change  is  effected 
by  a  partner's  death  at  a  time  when  the  firm  is  indebted 
on  such  an  account,  and  the  account  is  continued  as  an 
unbroken  account  between  the  new  firm  and  the  creditor, 
payments  by  the  new  firm,  when  brought  into  the  account, 
usually  discharge  or  reduce  the  liability  of  the  deceased 
partner's  estate  (x).  But  an  incoming  partner  is  not  liable 
for  the  debts  of  the  old  firm  in  the  absence  of  an  express  or 
implied  agreement  by  him  to  answer  for  them  0/)- 

The  above  doctrine,  however,  ought  not  to  be  applied 
to  defeat  a  creditor's  right  of  appropriation,  as  already 
explained,  in  cases  where  there  is  no  current  account  between 
the  parties  (z).  Even  in  cases  prbrui  facie  falling  within 
that  doctrine,  an  account  between  the  parties,  however 
kept  and  rendered,  is  not  conclusive  on  the  question  of 
appropriation;  accounts  rendered  are  evidence  of  the 
appropriation  of  payments  to  earlier  items,  but  that 
evidence  may  be  rebutted  by  other  evidence  to  the  con- 
trary: each  case  must  be  decided  according  to  its  own 
circumstances  (a). 

A  person  holding  money  as  trustee  mixes  it  with  his  own  FoUo^-ing 

,  .......         ..  .  i-ji     trust  money, 

money  by  paymg  it  mto  his  private  current  account  with 
his  bankers ;  he  afterwards  from  time  to  time  draws  upon 
the  account,  and  makes  payments  into  it,  in  the  ordinary 
manner.  In  favour  of  the  cestui  qtie  Unist  seeking  to  follow 
the  trust  money,  the  law  presumes  that,  so  far  as  the 
trustee  had  money  of  his  own  to  draw  upon,  he  drew  upon 
that,  and  not  upon  the  trust  money  {b). 

(jr)  ClayUm*8  case,  supra;  Hooper  (a)  Id.,  per  Ld.  Macnaghten ;  see 

V.  Keay,  1  Q.  B.  D.  178.     For  further  City  Discount  Co,  v.  McLean^  L.  R. 

illustrations,  see  Lindley  on  Partner-  9  C.  P.  692 ;  Henniker  v.    JFigg,  4 

ship.  Q.  B.  792. 

(y)  See  53  k  54  Vict.  c.  39,  s.  17  ;  (h)  Jte  HaZUU,  13  Ch.  D.  696 ;  see 

Bolfe  T.  FUnver,  L.  R.  1  P.  G.  27.  Hancock  v.  Smith,  41  Ch.  D.  456 ; 

{z)  The  Mecca,  [1897]  A.  C.  286  :  Re  Hallett,  [1894]  2  Q.  B.  237,  245  : 

^Q  L.  J.  P.  86.  63  L.  J.  Q.  B.  578. 
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IntflNBt.  Where  both  principal  and  interest  are  dae,  smns  paid 

on  account  are,  as  a  role,  applicable  first  to  interest ;  but 
this  rule  does  not  extend  to  interest  which,  by  express  or 
implied  agreement,  has  been  added  to  and  become  part 
of  the  principal  debt  (e). 

PftTment  by         Where  a  bill  of  exchange  or  promissory  note  has  been 

given  by  a  debtor  to  his  creditor,  the  question  sometimes 
arises,  whether  the  giving  of  such  instroment  should  be 
considered  as  payment,  and  as  operating  to  extinguish  the 
original  debt :  or  merely  as  security  for  its  payment,  and  as 
postponing  the  period  of  payment  until  the  bill  or  note 
becomes  due.     Upon  this  subject  the  general  rule  was  thus 
laid  down  by  Lord  Langdale : — '*  The  debt  may  be  considered 
as  actually  paid  if  the  creditor,  at  the  time  of  receiving  the 
note,  has  agreed  to  take  it  in  payment  of  the  debt,  and  to 
take  upon  himself  the  risk  of  the  note  being  paid ;  or  if, 
from  the  conduct  of  the  creditor,  or  the  special  circum- 
stances of  the  case,  such  a  payment  is  legally  to  be  implied. 
But  in  the  absence  of  any  special  circumstances  throwing 
the  risk  of  the  note  upon  the  creditor,  his  receiving  the  note 
in  lieu  of  present  payment  of  the  debt  is  no  more  than 
giving  extended  credit,  postponing  the  demand  for  immediate 
payment,  or  giving  time  for  payment  on  a  future  day,  in 
consideration  of  receiving  this  species  of  security.     "Whilst 
the  time  runs,  payment  cannot  legally  be  enforced,  but  the   m 
debt  continues  till  payment  is  actually  made ;  and  if  pay- 
ment be  not  made  when  the  time  has  run  out,  payment  of 
the  debt  may  be  enforced  as  if  the  note  had  not  been  given. 
If  payment  be  made  at  or  before  the  expiration  of  the 
extended  time  allowed,  it  is  then  for  the  first  time  that  the 
debt  is  paid"  (d), 

(c)  Parr's  Bank  v.  YaUs,  [1898]  2  Purssel,  14  C.  B.  N.  S.  728  ;  Davis 
Q.  B.  460 :  67  L.  J.  Q.  B.  851.  v;  BeUlyy  [1898]  1  a  B.  1  :  66  L.  J. 

(d)  Sayerv.Wagstaff,  6  Be&Y.A15;  Q.    B.   844;    Bence    v.    Sh^aiMm, 
Be  Bamer,  [1893]  2  Q.  B.  286  :  62  [1898]  2  Ch.  582  :  67  L.  J.  Ch.  61S. 
L.   J.    Q.    B.    610;    see  Peacock  v. 
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Qui  per  alium  facit  per  sbipsxjm  facbre  vidbtur.  (Co. 
Litt.  258  a.) — He  who  does  an  a,ct  throiuffjinother  is 
deemed  in  law  to  do  it  himself. 

This  maxim  enmiciates  the  general  doctrme  on  which  General  rule. 
the  law  relative  to  the  rights  and  liabilities  of  principal  and 
agent  depends.    It  can,  however,  in  this  volume  be  bat 
briefly  considered. 

Where  a  contract  is  entered  into  with  A.  as  agent  for  B., 
it  is  deemed,  in  contemplation  of  law,  to  be  entered  into 
with  B.,  and  the  principal  is,  in  most  cases,  the  proper 
party  to  sue  {e)  or  be  sued  for  a  breach  of  such  contract — 
the  agent  being  viewed  simply  as  the  medium  through 
which  it  was  eflfected  (/} :  Qui  facit  per  alium  facit  per  se. 

The  following  instances,  which  are  of  ordinary  occurrence,  Examples  of 
illustrate  the  rule,  which,  for  certain  purposes,  identifies      ®' 
the  agent  with  the  principal : — Payment  to  an  authorised  Payment  to 
agent  (9),  as  an  auctioneer,  in  the  regular  course  of  his 
employment  (A),  is  payment  to  his  principal  (i),  and  generally 


agent. 


(e)  To  entitle  a  person  to  sue  upon 
a  contract  it  must  be  shown  that  he 
liimself  made  it,  or  that  the  contract 
was  made  on  his  behalf  by  an  agent 
athoiised  to  act  for  him  at  the  time, 
or  whose  act  has  been  subsequently 
ratified  and  adopted  by  him  :  Watson 
.  Stoann^  11  C.  B.  N.  S.  756. 

(/*)  Thus,  in  Deppemian  v.  Hub- 
hersty,  17  Q.  B.  766,  Coleridge,  J., 
observed  :  "  Here  an  avowed  agent  of 
a  principal  sues  another  avowed  agent 
of  the  same  principal ;  and  the  action 
most  fail  for  want  of  privity  of  con- 
tract between  tlie  two  parties  to  the 
suit."  See  Lee  v.  Everest,  2  H.  &  N. 
285,  291 ;  Cwmhs  v.  Bristol  tk  Exeter 
R.  Cfc>.,  8  H.  &  N.  1. 

{g)  Bottoek  v.  Sums,  8  Scott,  N. 
R.  590. 

(A)  See  Mews  v.  Carr,  1  H.  &  N. 
484  ;  Bell  v.  BalU,  [1897]  1  Ch.  663  : 
66  L.  J.  Ch.  897. 


(»)  Sykes  V.  Giles,  5  M.  &  W. 
645  ;  approved  in  Williams  v.  Evans, 
L.  B.  1  Q.  B.  352  (which  shows  that 
an  auctioneer  has  no  authority  to 
receive  payment  by  a  bill  of 
exchange). 

"The  general  rule  of  law  is,  that 
where  a  creditor's  agent  is  bound  to 
pay  the  whole  amount  over  to  the 
principal,  he  must  receive  it  in  cash 
from  the  debtor  ;  and  that  a  person 
who  pays  such  agent,  and  who  wishes 
to  be  safe,  must  see  that  the  mode  of 
payment  does  enable  the  agent  to 
perform  this  his  duty  ; "  per  Bovill, 
C.J.,  Bridges  v.  Oarrett,  L.  R.  4 
C.  P.  687 — 588,  and  cases  there  cited. 
See  Catterall  v.  Hindle,  L.  B.  2  C.  P. 
368  ;  Stephens  v.  Badcock,  3  B.  &  Ad. 
354:  37  £.  B.  448;  cited,  Arg., 
WhijU  V.  Rose,  8  Q.  B.  498  ;  Parrott 
V.  Anderson,  7  Exch.  93. 
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payment  to  an  agent,  if  made  in  the  ordinary  coarse  of 
basiness,  operates  as  payment  to  the  principal  (A-),  bat  such 
payment,  in  the  absence  of  a  custom  of  trade  to  the  contrary, 
mast  be  made  in  cash  (Z) ;  if  made  by  a  bill,  cheque,  or 
note,  it  may  be  a  good  payment  if  such  bill  is  subsequently 
honoured,  or  the  cheque  or  note  paid  (w)- 

In  connection  with  the  subject  of  payment  it  may  here  be 
noticed  that,  where  an  agent  has  bought  goods  on  credit 
for  his  principal,  a  subsequent  payment  by  the  principal  to 
his  own  agent  does  not,  as  a  rule,  discharge  the  principal 
from  his  liability  to  the  seller  for  the  price  of  the  goods. 
It  is  clear  that  if  the  seller  knew,  when  the  contract  was 
made,  that  the  agent  was  acting  for  a  principal,  whether 
disclosed  or  undisclosed,  the  subsequent  payment  by  Ae 
principal  to  his  agent  does  not  affect  the  seller,  unle^, 
indeed,  the  payment  was  made  in  the  belief  that  the  seller's 
claim  had  been  already  satisfied,  and  it  was  the  seller's  own 
conduct  that  misled  the  principal  into  that  belief  (n).  It 
has  been  held  that,  where  the  seller  has  given  credit  to  the 
agent  as  a  principal  in  ignorance  of  the  fact  that  there  was 
a  principal  behind  him,  a  payment  by  the  principal  to  the 
agent  may  discharge  the  principal  as  against  the  seller  (o) ; 
but  the  correctness  of  this  decision  has  been  doubted  (n). 
Tender.  The  receipt  of  money  by  an  authorised  agent  will  charge 

the  principal  (j>),  and  in  like  manner,  a  tender  made  to  an 
authorised  agent  will  in  law  be  regarded  as  made  to  the 
principal.  Thus,  where  the  plaintiff  directed  his  clerk, 
who  was  in  the  habit  of  receiving  money  for  him,  not  to 

(k)  Williams   v.   Ikacany   4    Ex.  P.  456 ;  per  Blackburn,  J.,  WHliamt 

897  ;  Undencoodv,  Nidiolls,  17  C.  B.  v.  Evans,  L.  R.  1  Q.  B.  852,  854. 
289.  (n)  Irvine  v.  JValsoti,  5  Q.  B.  D. 

{1}  Barker  v.  Greejiwood,  2  Y.  &  414 :  49  L.  J.   Q.  B.  581 ;  Dawisim 

C.  (Ex.   R.)  414,  419 ;  Sweeting  v.  v.  Ihnaldson,  9  Q.  B.  D.  628. 
Pearce,  9  C.  B.  N.  S.  684  :  30  L.  J.  (o)  Armstrong  r.  Stokes,  L.  B.  7 

C.  P.  109.    See  Papi  v.   IVestacott,  Q.  B.  598 :  41  L.  J.  Q.  B.  258. 
[1894]  1  Q.  B.  272  :  68  L.  J.  Q.  B.  ( p)  See    Thompson   v.    BcU,    10 

222.  Exch.  10. 

(m)  Bridges  v.  Ghirrett,  L.  R.  5  C. 
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receive  certain  money  from  his  debtor  if  it  should  be  ofifered 
to  bim,  and  the  clerk,  in  pursuance  of  these  directions, 
refused  to  receive  the  money  when  offered :  upon  the  prin- 
ciple qui  fcu'it  'per  alinm  facit  per  se,  the  tender  to  the 
servant  was  held  to  be  a  good  tender  to  the  master  (r/).  Pay- 
ment also  by  an  agent  as  such  is  equivalent  to  payment  by  Paj'ment  b}' 

Bgent. 

the  principal.  Where,  for  example,  a  covenant  was  **  to  pay 
or  cause  to  be  paid,"  it  was  held  that  the  breach  was  suffi- 
ciently assigned  by  stating  that  the  defendant  had  not  paid, 
without  saying,  "  or  caused  to  be  paid ; "  for  had  the 
defendant  caused  to  be  paid,  he  had  paid,  and,  in  such  a 
case,  the  payment  might  be  pleaded  in  discharge  (;).  So 
payment  to  an  agent,  if  made  in  the  ordinary  course  of 
business,  will  operate  as  payment  to  the  principal  («). 

On  the  same  principle,  the  delivery  of  goods  to  a  carrier's  Delivery  of 
servant  is  a  delivery  of  them  to  the  carrier  (0,  and  the  ^^^*^* 
delivery  of  a  cheque  to  the  agent  of  A.  is  a  delivery  to  A.  (u). 
Railway  companies,  moreover,  are  not  to  be  placed  in  a 
different  condition  from  all  other  carriers.  They  will  be 
bound  in  the  course  of  their  business  as  carriers  by  the 
contract  of  the  agent  whom  they  put  forward  as  having 
the  management  of  that  branch  of  their  business.  So  that, 
where  it  appeared  from  the  evidence,  that  certain  goods 
were  undoubtedly  received  by  a  railway  company,  for 
transmission  on  some  contract  or  other,  and  that  the  only 
person  spoken  to  respecting  such  transmission  was  the 
party  stationed  to  receive  and  weigh  the  goods ;   it  was 


( q)  Jfoffdl  V.  Parsons,  5  Taunt. 807  : 
15  R.  R.  506. 

(r)  Gffse  7.  JSllis,  1  Stra.  228. 

(j)  See  Williams  v.  Deacan,  4 
Excb.  S97 ;  Kaye  v.  Brett,  5  Excli. 
269;  ParroU  v.  Andersmi,  7  Exch. 
93  ;  and  cases  cited  atiUj  p.  628. 

(<)  Dawes  v.  Peck,  8  T.  R.  830 : 
4  R.  R.  675  ;  Brown  v.  Hodgson,  2 
Gamp.  86 ;  per  Ld.  Ellenborough, 
Grifin  y.  Langfield,  8  Camp.  254 ; 

L.M. 


Fragaiio  v.  Long,  4  B.  &  C.  219  : 
23  R.  R.  226 ;  G.  Jr.  B,  Co,  v. 
Good^nan,  12  C.  B.  818.  Moreover, 
a  delivery  to  the  carrier  may  be  in 
law  a  delivery  to  the  consignee ;  see 
the  above  cases,  and  Ihinlop  v.  Lam- 
bert, 6  CI.  k  F.  600.  But  an  accept- 
ance by  the  carrier  is  not  an  acceptance 
by  the  consignee;  j)er  Parke,  B., 
Johnson  v.  Dodgson,  2  M.  ft  W.  656. 
(«)  Samml  v.  Gi-eeih  10  Q.  B.  262. 

40 
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held  that  this  party  must  have  an  implied  authority  to 
contract  for  sending  the  goods,  and  that  the  company  were 
consequently  bomid  by  that  contract  (x).  It  has  been  held, 
that  the  stationmaster  of  a  railway  company  has  not, 
though  the  general  manager  of  the  company  has  (//),  implied 
aathority  to  bind  the  company  by  a  conti'act  for  surgical 
attendance  on  an  injured  passenger  (z). 

VThen  an  agent  for  the  sale  of  goods  contracts  in  his 
own  name,  and  as  a  principal,  the  general  rule  is,  that 
an  action  may  be  maintained,  either  in  the  name  of  the 
party  by  whom  the  contract  was  made,  and  privy  to  it,  or 
of  the  party  on  whose  behalf  and  for  whose  benefit  it  was 
made  uiK  Even  when  the  agent  is  a  factor,  receiving  a 
.?. /  Cifihir  commission,  the  principal  may,  at  any  period 
after  the  contract  of  sale,  demand  payment  to  himself  of 
the  sum  agreed  on,  unless  such  payment  has  previously 
been  made  to  the  factor,  in  due  course,  and  according  to  the 
terms  of  the  contract  {h).  The  following  rules,  respecting 
the  liability  of  i)arties  on  a  contract  to  buy  goods,  are 
likewise  illustrative  of  the  doctrine  under  consideration, 
and  are  here  briefly  stated  on  account  of  their  general 
importance: — 1st,  an  agent,  contracting  as  principal,  is 
liable  in  that  character;  and  if  the  real  principal  was  known 
to  the  seller  at  the  time  when  the  contract  was  entered 


ix^  i*»<ri;'"«>nf  v.  Onuid  J»Hctioa 
J:.  C  ..  12  M.  &  W.  766  ;  ffcaM  v. 
Ctir.M,  11  C,  R  977. 

.*-'  iroilrrr.  '?.  IF,  U.  Co.,  L.R. 

3  Kxeh.  26S.  See  Walker  t.  G.  IF, 
Ji.  Co.,  L.  R.  2  Ex.  228  ;  Pk>vHoH  v. 
L.  A^  S.  ir.  JL  Co.,  I*  R,  2  Q.  B.  534. 
/O  /Vr  Bay  ley,  J.,  Sargent  v. 
J/t.n-w,  3  B.  &  Aid.  280 :  22  R.  R. 
3S2 ;  SiiM  V.  Bond,  5  B.  k  Ad.  398  : 
39  R.  R,  511  ;  Dukt  of  Xoffolk  v. 
Wortht/,  1  Camp.  337  :  10  R.  R.  749  ; 
Cufhaif  V.  FenneN,  10  B.  k  C.  672  : 


34  R.  R.  541  ;  BadaUe  ▼.  Poole, 
1  Cr.  M.  &  K  413  ;  per  InL  Abiogcr, 
5  M.  &  W.  650 ;  Gnnrit  v.  ffandlq^, 
4  B.  k  C.  656  :  27  R.  R.  405  ;  dbtin- 
guished  in  Agacio  r.  Forbes,  14  Moo. 
P.  C.  C.  160,  170,  171 ;  s€e7tairt«»tt»" 
V.  Boicring,  7  C.  B.  N.  S.  S51; 
Ferrand  v.  BiscJioffacheim,  i  IJ.  HO : 
Higgitis  v.  Setiior,  8  M.  &  W.  844- 

(6)  Hornby  v.  Laey,  6  M.  *  S. 
172  :  18 R.  R.  345 ;  Sforrisy.  Clea^t 
4  M.  k  S.  566,  574 :  16  R.  B.  544; 
Sadlery.Lcigh,iC9m\i.\9h-,6ft'Vir, 

Dubois,lT.R,  112;16R.R.Wn-J 
Scrimshire  v.  Alderton,  2  Stn.  W^ 
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into  by  the  agent,  dealing  in  his  own  name,  and  credit  is 
afterwards  given  to  such  agent,  the  latter  only  can  be  sued  on 
the  contract  (c) ;  2ndly,  if  the  principal  be  unknown  at  the 
time  of  contracting,  whether  the  agent  represent  himself  as 
such  or  not,  the  seller  may,  within  a  reasonable  time  after 
discovering  the  principal,  debit  either  at  his  election  (rf). 
But,  Srdly,  if  a  person  act  as  agent  without  authority,  no 
one  but  he  himself  can  be  liable;  and  if  he  exceed  his 
authority,  the  principal  is  not  bound  by  acts  done  beyond 
the  scope  of  his  legitimate  authority  (e).  If  A.  employ  B. 
to  work  for  C,  without  warrant  from  C,  A.  alone  can  be 
liable  to  pay  for  the  work  done  (/),  and  C.  is  not  liable 
merely  because  B.  believed  A.  to  be  in  truth  the  agent  of 
C. ;  for,  in  order  to  charge  C,  there  must  be  proof  of  a 
contract  with  him,  either  express  or  implied,  and  with  him 
in  the  character  of  a  principal,  directly,  or  through  the 
intervention  of  an  agent  {g). 

The  question  what  is  the  liability  of   a   person  who  Liability  for 
professes  to  contract  as  an  agent,  when  he  has  in  fact  withmir*^*^" 

authority. 

(c)    Pateraan   v.    Gandasequij    15  Harrison^  3  T.  R.  757 ;   Polhill  v. 

East,  62  :  13  R.  R.  368  ;  Adduton  v.  Walter,  3  B.  &  Ad.  114  :   37  B.  R. 

Ornulascqtii,  4  Tauut.  574:13KK  344;  pcrJA,  Abinger,  C.B.,  Acey  v. 

689  ;   Fraiiklyn  v.  Lamoiui,  4  C.  B.  FerniCf  7  M.   &  W.  164  ;  Davidson 

637.   See^wii^v.  ^/wy;,  12  M.  &  \V.  v.    tStanley,    3    Scott,    N.    R.    49 ; 

685,  588.  HarjKr  v.   Williams,   4  Q.  B.  219. 

(rf)   Thomsmi  v.  Davenport,  9  B.  &  See  Downtaan  v.  WUHains,  7  Q.  B. 

C.  78  :  32  R.  R.  578  ;  cited /J€r  Mar-  103  (where  the  question  wjis  as  to 

tiu,  B.,  Barber  v.  PoU,  4  H.  &  N.  the  coustructiou  of  a  written  under- 

767  ;  Shuihurst  v.  Mitchell,  1  E.  &  E.  taking) ;  Cooke  v.    jnison,   1  C.  B. 

622,  631  ;   Heald  v.  Kemcorthy,    10  N.  S.  153  ;  OUlcU  v.  Offor,  18  C.  B. 

Kxch.  734  ;  Risbourg  v.  Briickna',  3  905  ;    Orccii    v.    Kopkc,     Id.    549 ; 

C.    B.  N.  S.    812;   per    Park,    J.,  Parker  v.  TFi)ilow,  7  E.  k  B.  942, 

liobinson  v.  Qleadmc,  2  Biug.   N.  C.  949  ;   Wake  v.  Harrop,  1    I{.  &   C. 

161,   W2  ;  Patcrson  v.   Gandascqui,  202 ;  S.  C,  6  H.  &  N.  768  ;  Oglesby  v. 

vupni  ;  Wilson  v.  Hart,  7  Taunt.  295  ;  Yylesias,  E.  B.  k  E.  930  ;    William' 

Jliggins  v.  Senior,  8  M.  k  W.  834  ;  s(yn  v.  Barton,  7  H.  &  N.  899. 

Uumfrty  v.  Dah,  7  E.  &  B.  266;  (/)  Per  lA.  Holt,  C.J.,  Askton  v. 

S.  C,  E.  B.  &  E.  1004.  Shennan,  Holt,  309  ;  cited  2  M.  &  W 

(«)  Woodin  v.  Burford,  2  Cr.  &  M.  218. 

391  :  39  R  K.  802  ;   Wilson  v.  Bar.  {<j)  TJvomas  v.  Mxoards,  2   M.  k 

ihrop,  2  M.  k   W.  863  ;    Femi  v.  AV.  215. 

40—2  ^ 
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DO  aathority  to  make  the  contract,  has  been  freqaentlj 
diseossed,  and  the  result  of  the  discnssion  appears  to  be  as 
follows : — 

L  He  is  not  liable,  as  a  role,  upon  the  contract  itself  as 
a  party  to  it,  for  he  professes  to  bind  not  himself,  but 
another  v^^-  To  this  rale,  however,  there  appears  to  be  an 
exception  in  certain  cases  where  a  person  contracts  as  agent 
for  a  non-existent  principal.  For  where  goods  were  ordered 
on  behalf  of  a  company  which  had  not  been  formed  at  the 
date  of  the  order,  and  were  supplied  pursuant  to  the  order, 
and  subsequently  consumed  in  the  company's  business,  it 
was  held  that  the  person  who  gave  the  order  as  agent  was 
personally  liable  upon  the  contract  for  the  price  of  the 
goods  {,h.  There  was  no  stipulation  that  he  should  not  be 
personally  liable,  and  in  order  that  the  contract  might  not 
be  wholly  inoperative,  it  was  construed  as  imposing  such 
liability.  On  the  other  hand,  it  seems  that  if  a  principal 
dies,  his  agent  does  not  become  personally  liable,  because 
he  continues  to  order  goods  as  his  agent  in  ignorance  of  his 
death  (A) :  {ictns  Dei  uemhii  tacit  injuriam  (/). 

2.  Although  he  be  not  personally  liable  on  the  contract, 
yet  a  person  who  professes  to  contract  as  agent  when  he  in 
fact  has  no  authority,  usually  incurs  a  liability.  If  he 
knows  that  he  has  no  authority,  but  induces  a  person  to 
contract  on  the  faith  of  his  representation  that  he  has 
authority,  he  is  liable  for  the  damage  resulting  from  his 
fraud,  in  an  action  of  deceit  (?»).  And  even  if  he  represent 
himself  as  an  agent  innocently,  in  the  mistaken  belief  that 
he  is  such,  he  is  generally  liable,  in  damages,  for  the  breach 
of  his  warranty  of  authority.    By  professing  to  contract  as 

(A)  Jenkins    v.     UtUchiHson,     13  See  44  ft  45  Vict  c  41,  s.  47.  » 

Q.  B.  744;  LffkcisY,  Kieholsonyl^liX.  to   agents  actiug  under  povers  rf 

503.  attorney. 

(0  KeUer  x.  Baxter,  L.  R.  2  C.  P.  {I)  See  anU,  ik  185. 

174,  where  the  maxim,  Mt  res  rnagis  (w)  Polhill  v.  JFalUr,  3  B.  &  A«L 

valrat  quam  pereat,  was  applied.  114  :  87  B.  R.  344. 

(it)  SinoMt  V.  Ilbery,  10  M.  &  W.  1 
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agent,  a  person  usually  warrants  his  authority,  either 
expressly  or  impliedly,  and  it  is  a  good  consideration  for 
the  warranty  that  the  contract  is  entered  into  on  the  faith 
of  it  (li).  The  measure  of  damages  is,  as  a  rule,  the  actual 
loss  sustained  by  the  plaintiff  in  consequence  of  his  not 
having  the  benefit  of  the  contract  warranted  (o) ;  but  costs 
reasonabli/  incurred  in  attempting  to  enforce  the  contract 
against  the  supposed  principal  are  recoverable  (j>). 

It  is  open,  however,  to  a  person  who  professes  to  contract 
as  agent  to  stipulate  expressly  that  he  does  not  warrant 
his  authority,  and  such  a  stipulation  may  be  inferred  by 
necessary  implication  (7),  or  from  usage  of  trade  (r).  It 
seems  that  no  warranty  of  authority  will  be  imjylied  in 
cases  where  a  public  servant  purports  to  contract  on  behalf 
of  the  Crown  («). 

On  the  maxim,  qtd  facit  per  aliuni  facit  per  se,  depends  Liability  of 
also  the  liability  of  persons  in  partnership  for  the  acts  of  a  ^ 
member  of  the  fii*m.  The  law  of  partnership,  as  it  stood  at 
common  law,  was  frequently  stated  to  be  a  branch  of  the 
law  of  principal  and  agent  (t) ;  and  that  doctrine  is  expressly 
recognised  by  the  Partnership  Act,  1890  («),  which  declared 
and  amended  the  law  of  partnership.  Every  partner  is  an 
agent  of  the  firm,  and  his  other  partners,  for  the  purpose 
of  the  business  of  the  partnership,  and  the  acts  of  every 
partner,  who  does  any  act  for  carrying  on  in  the  usual  way 
business  of  the  kind  carried  on  by  the  firm,  bind  the  firm 
and  his  partners,  unless  the  partner  has  in  fact  no  authority 

(it)  Colleti  V.    Wright,  8   E.  &   IJ.  (q)  SimxU  v.  Ilbcnj,  10  M.  &  W. 

647,  658  ;  Chei-ry  v.  Colmial  Bank  1,  12. 

of  Australasia,  L.  E.  3   P.  C.    24  ;  (?)  Lilly  v.  Smales,  [1892]  1  Q.  B. 

IVest  Londmi  Coniinercial  Bank  v.  456. 

Kits(m,  13  Q.  B.  D.  360.  (s)  Dunn    v.    Macdonald,    [1897] 

(o)  Simons  v.   Patchett,  7  E.  &  B.  1  Q.  B.  401,  555  :  66  L.  J.  Q.  B.  420- 

668 ;  Meek  v.    Wcndt,  21   Q.  B.  D.  {t)  See  ;>«•  Abbott,  C.  J.,  2  B.  k 

126  :  W.  N.  1889,  4.  AM.    678 ;  per  U.  Wensleydiile.  6 

(p)  ColUn     V.      Wright,     siqn^a ;  H.  L.  Cos.  417,  418:  8  Id.  304,  312. 

Riehnnlson  v.  Dunn,  8  C.  B.  N.  S.  (m)  53  &  54  Vict.  c.  39. 
655. 


i:|t: 


i^Y  :»T  c:'yTi.flCT?w 


nuiiiikii  ai>  to 
agency. 


•.  i.r:  j.^  ujt 


ner^  and  iLe  person 
^  ^-LiKjr  kzir'v?  iIa*  be  iiAS  no  aathoritv, 
IT  ubliertr  r.TTT.  V-  l*  ft  partner  xj-K  And 
▼jjriT*--  ":7  k:ij  ▼T-irzril  *ii  c»j  -Mxiis&3C*D  erf  any  partn^ 
a>:i:'£  ZL  ^.Ij*  :c:^.-wt  f»:<:ir=*e  :«f  ilie  badness  of  the  finn,  or 
WTLi  ii^r  k-^:»rirr  :c  Lir  M-pfcrm-ers.  3':»ss  or  injunris  caused 
;o  j-TTkT  ^r^,  lijc  rm.  is^  i^'r-ie  iLeref  c»r  to  the  same  extent  as 


jA-nz/rr  jf  .  \zkr^-  ibe  £rm  is  lialie  to  make  good  the 
ii-r^-w^-rrv:  icit  jikTEjcT.  fcd^iiii: TTiihin  lie  scope  of  hisapparent 
aiil  i-rhj.  p=i:tciTe*  zziioej  :c  p •r:-ptrtj  c4  a  third  person  and 
ni=A-  :  Jfi^  h  :  :c  -^L-t^  iLe  ^rm  in  the  c»:»nr3e  of  its  business 
nto-ir-r*  5:z-rl  ULCoej  •:<•  f'r:j«Errr  aiid  it  is  misapplied  h\  a 
p^m^er  '•lilff:  i;  i-  in  iLe  £rm"s  easvitdv  tr». 

TL-ibe  rzles  aze  '•rll  illiistraieii  1»t  the  decision  in  Manh 

m 

T.  A'f 'i*  .  'J  .  TLerit  a  panner  in  a  firm  of  bankers  caused 
a  c-r^oiz^er's  ^i^x-k  in  the  trm's  cu5t<:«dv  to  be  sold  under  a 
forgt^i  pi'Wtr  of  a;;.:meT;  the  proceeds,  having  l)een  paid 
ii^io  the  nrm's  a^ec'unt  viih  their  agent,  were  drawn  out  by 
the  (i^rcner  by  means  of  a  cheque  signed  in  the  firm's 
naiLe  '  •,  and  were  then  appropriated  by  him  for  his  own 
private  parpztees.  The  other  partners  were  ignorant  of 
these  trau:^actions.  but  it  was  held  that  the  customer  was 
entitled  to  adopt  the  sale,  and  sue  the  firm  for  the  proceeds, 
as  money  had  and  received. 

Without  entering  at  length  upon  the  subject  of  partner- 
bhip  liabilities  incurred  through  the  act  of  a  member  of  the 
firm,  we  may  observe,  that  wherever  a  contract  is  alleged 
to  have  been  made  through  the  medium  of  a  third  penjon, 
whether  a  co-partner  or  not,  the  real  and  substantial 
question  is,  with  whom  was  the  contract  made?  and,  to 
answer  this  question,  the  jury  usually  have  to  consider 
whether  the  party  through  whose  instrumentality  the 
contract  is  alleged  io  have  been  made,  had  in  fact  authority 


{x)  S.  5. 
(?/)  S.  10. 
(z)  S.  11. 


(rt)  2  CI.  k  F.  250 
(b)  See  s.  6. 
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to  make  it.  "  It  would,"  however,  "  be  very  dangerons  to 
hold,"  as  matter  of  law,  "  that  a  person  who  allows  an 
agent  to  act  as  a  principal  in  carrying  on  a  business,  and 
invests  him  with  an  apparent  authority  to  enter  into 
contracts  incidental  to  it,  could  limit  that  authority  by  a 
secret  reservation"  (c). 

An  action  for  work  and  labour  done  in  writing  literary 
articles  was  brought  agtiinst  the  defendants,  whose  names 
appeared  as  proprietors  of  a  newspaper  in  the  declaration 
filed  under  6  A  7  Will.  4,  c.  76  {tt) ;  they  had  in  fact  ceased 
to  be  such  before  the  contract  was  made,  and  L.  had 
become  the  sole  proprietor;  the  jury  found  that  the 
contract  was  made  by  L.  on  his  own  behalf,  without 
authority  from  the  defendants,  and  that  the  plaintiff,  when 
he  supplied  the  articles,  looked  to  L.  alone  for  his  remu- 
neration; it  was  held,  that,  although  the  declaration  was, 
under  s.  8  of  the  Act,  conclusive  evidence  of  the  fact  that 
the  defendants  were  proprietors,  yet  the  real  question  was 
with  ^vhom  had  the  contract  been  made,  and  therefore  the 
defendants  were  not  hable(e). 

In  like  manner,  where  an  action  is  brought  by  a  creditor  Amplication 
against  a  member  of  the  managing  or  provisional  committee  committw-" 
of  a  railway  company,  the  question  of  liability  ordinarily  '"^loftail- 
reaolves  itself  into  the  consideration,  whether  the  defendant  puiiM. 
did  or  did  not  authorise  the  particular  contract  upon  which 
he   is   sued.      In   Baniett   v.    Lambert (f)    the    defendant  Bnmtuv. 
consented,   by   his   letter   to   the   secretary   of   a   railway       '" 
company,  that  his  name  should  be  placed  on   the  list  of 
its    provisional    committee.      His  name  was  accordingly 
published  as  a  provisional  committee-man,  and  on  one 

(c)  Fe>-    Mellor,  J.,   Edmunda   v.  (c)  ilulcroft  v.  HuyyiM,   2   0.  It. 

Budidl,  L.  K.  1  C.  P.  97,  100.     S«e  488. 

fi'iiUratt  V.  Fmaick,  (18fi3J  1  Q.  11.  </)  15  M.  t  W.  489,  whtre  Twrfrfj 

3\\Ho%rard  v.   Skc,ra,-d,  L.   K.   2  \:  Evihj.Hl.  i.\\'.5li5;  Flemgny 

C.  r.  148  ;  Bitiiict  \:  Ev:i,ig,  L.  R.  1  Htclor,  2  M.  k  \\.  172  ;  and  Tredtvi 

E».  320.  V.    louno:,  B   M.  k   \\.   481,   «t 

(rfj  RepenleJ  by  33  k  34  ViL't.  c.  es.  eitnl. 
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occasion  he  attended  and  acted  as  chairmaji  at  a  meeting 
of  the  committee.  It  was  held  that  he  was  liable  for  the 
price  of  stationery  supplied  on  the  secretary's  order  and 
used  by  the  committee,  after  the  date  of  bis  letter — the 
qoestion  for  decision  being  one  of  fact,  and  matter  of 
inference  for  the  jury,  to  be  drawn  from  the  defendant's 
conduct,  as  showing  that  he  had  constituted  the  secretary 
his  agent  to  pledge  his  credit  **  for  all  such  things  as  were 
necessary  for  the  working  of  the  committee,  and  to  enable 
it  to  go  on/'  **  WTiere,"  observed  Alderson,  B.,  "  a  sub- 
scription has  been  made,  and  there  is  a  fund,  it  is  not 
so :  because  if  you  give  money  to  a  persoii  to  buy  certain 
thuigs  with,  the  natural  inference  is  that  you  do  not  mean 
him  to  pledge  your  credit  for  them  "0/). 
j:  : H.::  v.  In  Ur^nrll  V.  I^fris  and  Wylde  v.  Hopkins  (/<),  decided 

shortly  after  liaruett  v.  Lambert,  the  Court  of  Exchequer 
laid  down  the  principles  applicable  to  such  cases;  and 
it  may  probably  be  better  to  give  the  substance  of  this 
judgment  at  some  length,  as  it  affords  important  practical 
illustrations  of  that  maxim,  "which,"  in  the  words  of 
Tindal,  C.J.  (i),  "is  of  almost  universal  application:"  qui 
jacit  jHT  alinm  farit  jwr  st. 
Wiihvliom  **The  question,"  obser\'ed  the  Court,  "in  all  cases  in 

nude.       "^       which  the  plaintiff  seeks  to  fix  the  defendant  with  liability 

upon  a  contract,  express  or  implied,  is,  whether  sach 
contract  was  made  by  the  defendant,  by  himself  or  his 
agent,  with  the  plaintiff  or  his  agent,  and  this  is  a  question 
of  fact  for  the  decision  of  the  jury  upon  the  evidence  before 
them.  The  plaintiff,  on  whom  the  burthen  of  proof  lies 
in  all  these  cases,  must,  in  order  to  recover  against  the 
defendant,  show  that  the  defendant  contracted  cjcprady 
or   impUi'dly ;   expressly,  by  making  a   contract   with  the 

{(j)  HiijyiHs  V.  Hojilins,  3   Exch.  Cnss  v.   IFifliamit,  7  H.  &  N.  675 ; 

163  ;  BunisuU  v.  DayrcU,  III.  224.  Barltr  v.  Stead,  16  L.  J.  C,  P.  I«0. 

(h)  15  M.  &  W.  517  ;  Coflittgicowi  (»)  8  Scott,  X.  R.  830. 
V.   Berlclnj,  15  C.   B.   N.   S.    145; 
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plaintifif ;  iiiiplietUi/,  by  giving  an  order  to  liiiii  under  such 
Circumstances  as  show  that  it  was  not  to  be  gratnitoualy 
€xecDted :  and,  if  the  contract  was  not  made  by  the 
defendant  personally,  it  must  be  proved  that  it  was  made 
by  an  agent  of  the  defendant  properly  authorised  {k),  and 
that  it  was  made  aa  his  contract.  In  these  cases  of  actions 
against  provisional  committee-men  of  railways,  it  often 
happens  that  the  contract  is  made  by  a  third  i^erson,  and 
the  point  to  be  decided  is,  whether  that  third  person  was 
an  agent  for  the  defendant  for  the  purpose  of  making  it, 
and  made  the  contract  as  such(0.  The  agency  may  be  Ageucy,  how 
constituted  by  an  express  limited  authority  to  make  such  ''*"'* '  "  * 
a  contract,  or  a  larger  authority  to  make  all  falling  within 
the  class  or  description  to  which  it  belongs,  or  a  general 
authority  to  make  any ;  or  it  may  lie  proved  by  showing 
that  such  a  relation  existed  between  the  parties  as  by  law 
would  create  the  authority,  as,  for  instance,  that  of  partnera, 
by  which  relation,  when  complete,  one  becomes  by  law  the 
agent  of  the  other  for  all  purposes  necessary  for  can-ying 
on  their  particular  partnership,  whether  general  or  special, 
or  usually  belonging  to  it;  or  the  relation  of  husband  and 
wife,  in  which  the  laWj  under  certain  circumstances,  con- 
siders the  husband  to  make  his  wife  an  agent.  In  all 
these  cases,  if  the  agent  in  making  the  contract  acts  on 
that  authority,  the  principal  is  bound  by  the  contract,  and 
the  agent's  contract  is  his  contract,  but  not  otherwise. 
This  agency  may  be  created  by  the  immediate  act  of  the 
party,  that  is,  by  really  giving  the  authority  to  the  agent, 
or  representing  to  him  that  he  is  to  have  it,  or  by  consti- 
tuting that  relation  to  which  the  law  attaches  agency ;  or 
it  may  1  e  created  by  the  representation  of  the  defendant 
to  the  plaintiff  that  the  party  making  the  contract  is  tb« 
agent  of  the  defendant,  or  that  such  i-elation  exists  fia  t 

(t)  See  Cooke  v.  Tmiliti,  9  Q.   It.       2  C.  P.  .'.39  ;  Miuldick  v.  At.tnhnI 
83*.  17   C.    B.  N.   S.   829  ;  J/iiibiil;^   ■ 

(0  See  liiley  v.  Pacling'wt,  L.  R.       Jrorris,  3  H.  &  C.  66 
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i:>nvui::  .el  "iiii  2*irxi  :c  ULt  ffciVTtiiiirT:  »  r^i:^s€E^A;D?G,  the 
■i»t&rr*iiiiz.u  j»  '^.iniit — att  ^  •»;«>. r^«r*i  rnm  i::?^i^ifr.g  the 
u-nrj.  ;c  Iz  -villi  r»i:?i3^:c  i:  "fmz  -^iiLir^^tzz  kr^i  i2i*  rvpre- 
-jftcCATxiia   ;f  An.  .k4irlii:rir7  iii.  f***-*yi  t*  **.  T!:»Haa*r^7  ibe  same 

Aj^n*:-     T[i-»  r»^rr»;??ti:ii"-irit.ii  niit"   le  :iiii#i»i   iIt^^iIt  l^>  the 

hATii    :Hsi.:l>^i    Liai:    .iz-ii   hh^t    r.^   —  =4,L»   It    wo  Is   and 

•J  ill  tl.«=^?«i  'iirmtioc:*  ■ier«icjii  ii'rQ  iLe  TT  TT*^  an IkatioQ 

of  thitstt  rriiiTLTies  ;•>  zLk  fAet?  of  each  ^i^kse.  and  the  iurr 

i^re  tt'j  :i2I  '7  ^^"^^  ^^^  wi:c.  d::^  ii&:-iAnTt  friLi  the  judge/' 

la  tfA^  ojirTe  of  the  jn-ljni^en*  fcr'-oi  which  we  hare  made 

*o  I'jT^j:  an  exiract,  the  C^jort  fcunher  ol'-served,  that  an 

a^^t^n^ei.t    to  \pe  a  p'r:'"*"L?i  jr..\I  ctjiiiELiitte-iiiiiJi  is  merely 

an   a^T*r»r!iieat    for    tArryuiz   uiio   e5ect    the   preliminary 

arr>iri/*riiient3   for   petiti'jiiin;^  Parliament    for  a  bill,  and 

thus  proiii^jiini^  the  scheme,  I 'at  e»>nstitTites  no  agreement 

to  siiare  in  pn^fit  or  loss?,  which  is  the  eharacterirjtic  of  a 

{rartnership,  although   if   the   proirisional   committee-man 

bub^<|ueiitly  acts  he  will  be  resp^^nsible  for  his  acts.    They 

likewi:^  reiuarked,  that  where  the  list  of  the  provisional 

couiniittee   has  api)eared  in  a  prospectus,  published  with 

the  defendant's  consent,  knowledge,  or  sanction,  the  context 

of  such  pro»i>ectus  must  be  examined,  to  see  whether  or 

not  it  eontauis  any  statement  affecting  his  liability,  as.  for 

instance,  the  names  of  a  managing  conunittee,  in  which 

case  it  will  be  a  question  whether  the  meaning  be  that  the 

acting  committee  shall  take  the  whole  management  of  the 

concern,  to  the  exclusion  of   the  provisional   committee, 

or  that  the  provisional  committee-men  have  appointed  the 

acting  committee,  or  the  majority  of  it,  as  their  agents  (m). 

(/«)  Sec  Juilgm.,  15  M.  k  W.  530,        Id.    532 ;     WUliams    v.    P»>^,    a 
531  ;    WiUon    v.    P'incuunt    Curzut},       Kxcb.  201. 
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In  this  latter  case,  moreover,  it  must  further  be  considered 
whether  the  managing  and  delegated  body  is  authorised 
to  pledge  the  credit  of  the  provisional  committee,  or  is 
merely  empowered  to  apply  the  funds  subscribed  to  the 
liquidation  of  expenses  incurred  in  the  formation  and 
carrying  out  of  the  concern  (;<). 

The  authority  of  the  master  of  a  ship  is  very  large.  Master  of 
Under  the  general  authority  which  he  has,  **  he  may  make 
contracts  and  do  all  things  necessary  for  the  due  and 
proper  prosecution  of  the  voyage  in  which  the  ship  is 
engaged.  But  this  authority  does  not  usually  extend  to 
cases  where  the  owner  can  himself  personally  interfere,  as 
in  the  home  port,  or  in  a  port  in  which  he  has  beforehand 
appointed  an  agent  who  can  personally  interfere  to  do  the 
thing  required"  (o).  He  may  make  contracts  to  carry 
goods  on  freight,  but  cannot  bind  his  owners  by  a  contract 
to  carry  freight  free.  With  regard  also  to  goods  put  on 
board  the  ship,  the  master  may  sign  a  bill  of  ladmg,  and 
acknowledge  thereby  the  nature,  quaUty,  and  condition 
of  the  goods;  his  authority,  however,  to  give  bills  of 
lading  being  limited  to  such  goods  as  have  been  put  on 
board  (p), 

A    wife,   from    the    mere    fact  of  marriage,    has    no  A^oncyof 
authority  to  pledge  her  husband's  credit,  except  in   the 


()i)  Daicson  v.  AforriwHy  16  L.  J. 
C.  P.  240;  Hemiie  v.  Clarke,  5 
Exch.  292.  See,  also,  as  to  the 
liability  of  a  provisional  committee- 
man, Patrick  v.  Jlcytwlds,  1  C.  B. 
N.  S.  727  ;  or  member  of  a  com- 
mittee of  visitors,  Moffntt  v.  Dickswi, 
13  C.  B.  543 ;  Kendall  v.  King,  17 
1(1.  483,  508.  As  to  the  authonty  of 
a  resident  agent,  or  the  directors  of  a 
mining  company,  to  borrow  money 
on  tlie  credit  of  tlie  company,  see 
JRickyUts  V.  BemieU,  4  C.  B.  686,  and 
cases  there  cited;  Burmcslcr  v. 
liorris,  6  Exch.  796. 


(o)  Arthur  v.  BarUm,  6  M.  &  W. 
188  ;  Gunn  v.  Roberts,  L,  R.  9  C.  P. 
331  :  4.S  L.  J.  C.  P.  233. 

(l))  Grant  v.  Noricay,  10  C.  B. 
665,  687  ;  I£ubberi,fy  v.  Jrard,  8 
Exch.  330  ;  Jesscl  v.  Bat/i,  L.  R.  2 
Ex.  267  ;  Valicri  v.  lioyland,  L.  R. 
1  C.  P.  382  ;  Barkei'  v.  HiglUny,  15 
C.  B.  N.  S.  27.  See,  further,  as  to 
the  authonty  of  the  master,  or  ship's 
husband,  to  pledge  tlie  owner's  credit, 
Tlic  Great  Easter, i,  L.  R.  2  A.  &  E. 
88;  The  Karnak;  L.  R.  2  P.  C. 
505. 


^^:<  THE   LAW  OF   OOXTRACT8. 

rikri^zlir  «.-se  of  D««ssitT ;  this  necessity  arises  when  the 
-■"If^  15  livizj:  j^pirt  from  the  hnsband,  through  his  fault, 
ini  is  n::  rr-.perfv  provided  for,  bnt  not,  as  a  role,  when 

"H:^  .j::t>::.-n  whtiher  a  wife  has  authority  to  pledge 
b-er  h:isc*M:i"s  er«i;,  while  they  live  together,  is  a  question 
:•:  f:ici«  V  l«e  d«>:emiined  upon  all  the  circumstances  of  the 
riiniv^.ir  case.  The  ordinarv  state  of  cohabitation  between 
L:::^l«^i:  i  :ii:  i  wife  ^ves  rise  to  a  presumption  of  an  authority 
in  the  wife  to  do  things  which,  in  the  ordinary  circum- 
stj^^es  cf  ci>:bjkl*::aiion.  it  is  usual  in  a  wife  to  do.  This 
jr^c^Tim^u.n  can  he  rebutted;  but,  since  the  management 
cf  e>rr:Ain  demnments  of  the  household  expenditure  is 
z>-Aly  r:i:m<:ed  to  the  wife,  it  may  be  presiuned,  imtil  the 
^  n:r:iry  l«e  shown,  that  she  has  authority  to  pledge  her 
h:i>l«9Lr.d'$  cnedit  in  r&frpect  of  necessaries,  falling  within 
tl:.>5«r  Jc:dlr:nlent:^,  and  suitable  to  his  station  in  life  and 
si^Ie  of  livin^:  ?'. 
s^it-.*  To  the  inriienil  principle  under  consideration  may  also  be 

nefemed  tlie  decisions  which  establish  that  the  sheriff  is 
lijLlIe  f.r  an  illegal  €»*  fraudulent  act  committed  by  his 
KiilifT,  evt-n  if  he  were  not  personally  cognisant  of  the 
tmusiouou  I  r  :  and  surh  decisions  are  peculiarly  illustrative 
of  lliis  pri:^eiple.  because  there  is  a  distinction  to  be  noticed 
l^;w6^n  the  ordinary  cases  and  those  in  which  the  il)^^ 
act   is  done  under  such  circumstances  as  constitute  the 
wror.g-<li^r  the  special  bailiff  of  the  party  at  whose  suit 
process  is  executed;   for,  where  the  plaintiff's  attorney 
re*i;;ested  of  the  sheriff  a  particular  officer,  delivered  the 

•:^  /^^'^-ir-4   T.  J/^;:.4,    6   Aj.^.  565;  Sttinuffx.  SkiitM^U  East,  25  ; 

C.:«.  i4  :  50  L.  J.  Q.  R  1.75  :  JA»  .*y  Pricf  t.  P^^t,  1  Mng.  X.  C.  380  ; 

V.   Sv.-,   1    Si.ierf.    l'*?:   2   Smith,  Cn't^itr  r.    Ltnkg,  8  R  *  C  W2 : 

'-  ^'-  SMflrt  T.  ffmf/oH,  S  A.  Jc  E.  56S,  ■- 

1.-^  /Vr  A-hliUrst,  a.,  ir.<i.i>i/^  V.  See  Pr^tfii  x.  LtttMon^  2  T.  B.  712 ; 

A*  .'.'  i'  ,;;,  5 T.  R.  14S,  154  :  I  K.  K.  TkoMo*  v.  /Vnnr/5  Price.  57S :  Jmt- 

449  :  <;  r:K.y  v.  CVVr.//,   5  E.  &  R  tAainr,  H<K»}^r,  7  Scott,  K.  R.  ««; 

571  :  PojAtifi  T.  Oa^f  nn^.  <  A.  *  E.  JHoi-ris  t.  .StilUrg^  22  Q.  R  D.  614. 
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wan'ant  to  that  officer,  took  him  in  his  carriage  to  the 
Bcene  of  action,  and  there  encouraged  an  illegal  arrest,  it 
was  held  that  the  sheriff  was  not  liable  for  a  8ubse(]uent 
escape  (a).  Nor  will  the  sheriff  be  liable  if  the  wrong 
complained  of  be  neither  expressly  sanctioned  by  him,  nor 
impliedly  committed  by  his  authority ;  as,  where  the  bailiff 
derived  his  authority,  not  from  the  sheriff,  but  from  the 
plaintiff,  at  whose  instigation  he  acted  (0  ;  and  it  is  not 
competent  to  one  whose  act  produces  the  misconduct  of  the 
bailiff,  to  say,  that  the  act  of  the  officer  done  in  breach  of 
his  duty  to  the  sheriff,  and  which  he  has  himself  induced, 
is  the  act  of  the  sheriff  (rO> 

But,  notwithstanding  the  almost  miiversal  applicability  Exceptions 
o(  the  maxim  under  consideration,  cases  may  occur  in 
which,  by  reason  of  express  provisions  of  a  statute,  it  will 
not  apply.  Thus  it  was  held  that,  under  the  9  Geo.  4, 
c.  14,  B.  1,  an  acknowledgment  signed  by  the  debtor's  agent 
did  not  revive  a  debt  barred  by  the  21  Jac.  1,  c.  16  (x). 
But  the  law  upon  this  point  was  altered  by  the  19  &  20 
Yict.  c.  97,  B.  13. 

Before  terminating  our  remarks  as  to  the  legal  con-  Delegated 
sequences  which  flow  from  the  relation  of  principal  and 
agent  in  transactions  founded  upon  contract,  we  may  briefly 
refer  to  a  kindred  principle  which  limits  the  operation  of 
the  maxim  qui  facil  per  aliniit  faat  per  sc.  This  principle 
is,  that  a  delegated  authority  cannot  be  re-delegated : 
tii'lcgata    poteaUis    non   potest    delef/aii  (y) ;    or,   as    it    is 

t»)  Dot   V.    Trye,  5    Bing.  N.  C.  Siiart  v,  iVhiUakm;  R.  k  M.  310 ; 

S73  ;  Ford  i.  Lfche,  6  A.  &  E.  699  ;  Hingituv.  ^t•A•la„i,  3  Y.  i  J.  I. 

Ifright  X.  Child,  L.  R.  1  Ex.  358  ;  (w)  I'er  Bayley,  3.,  S  S.  k  C.  603, 

AUenm  v.  Davmporl,  13  M.  (i  W.  604. 

42  ;  per  Bailer,  J.,  De  JUoranda  v.  {x)  HyiU  v.  Jo/tnson,  2  BLdk-  N.  C. 

Oimtin,   *   T.    R.    121  ;    SotUn  v.  (TM.     See,  also,  Tmna  v.  Cimiiig,  8 

Tomliatm,  16  L.  J.  C.  P.  138.  ScoH,  N.  B.  910;  Giiming  v.  Toma, 

(()  Cook  V.  Palaur,  6  B.  4  C.  39  ;  Id.  827  ;  Ditvia  v.  Hopk-i.is,  3  C.  B. 

CrmaUr  v.   Lmiy,  8   B.  *  C.   698  ;  N.  S.  376. 

Tamjitituim  v.  Jttinel/,  9  Price,  287  ;  (;/)  2   liiat.  507  ;  Arg„   Falvr  v. 

BoKdm  T.  WaUhman,  5  Moore,  183  ;  Beacon,  5  Biiig.  N.  U.  310. 
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-~  "-j-vl^  -rXTrv-s?**!.  .-«>•! r<»?<  noil  ha^pet  ricarium  (z) — one 
K^T-.i  I'L-  ry.z  li-rfrillT appoint  another  to  perform  the  duties 
:•:  l/f  !.^TZ*y  .  This  rule  applies  wherever  the  authority 
i:  T  T^-f  A  ir^:-:  r  iis^retion  in  the  agent  for  the  exercise  of 
^:-.]i  lit  i^  ^^I-'.'TtJ  :  but  does  not  apply  where  it  involves 
n-  :LA:t^r  -.f  ii^er^iion,  and  it  is  immaterial  whether  the 
i::  ''tr  •  r.^  ?y  one  p^rrson  or  another,  and  the  original 
L-:r: :  r^:_.i:r.s  rtsj^nsiMe  to  the  principal  (//).  Thus,  a 
:  rlv..>Lv!  triii^!  vs  a  In^ker  from  the  opinion  which  he  has 
\:  r.i5  T>:r>  :.  J  >kili  and  integrity;  and  the  broker  has  no 
r^-,:.  'Ti'.h  3:  nciice,  to  turn  his  principal  over  to  another; 
in  !.  :I.r:^f  :r^.  a  tnz'ker  cannot,  without  authority  from  his 
vrinci:^,  transfer  consimiments  made  to  him,  in  his 
vV-ATijier  of  t  r^-fcr.  to  another  broker  for  sale  (r).  On  the 
>vin:-r  f  rincii  I«r.  whtrre  an  Act  for  building  a  bridge  required 
tr.ji:  any  n-  ::.*^  to  l<e  given  by  the  trustees  appointed  under 
thr  Ac:  <h:nli  be  signed  bv  three  of  the  trustees,  it  was 
hrM.  :r.;i:  a  n-^:ioe,  signed  with  the  names  of  the  clerks  to 
;!.e  :ms:c^s,  but  signed,  in  fact,  not  by  such  clerks,  but  by 
a  cltrrk  emi  '-••ved  bv  them,  was  insufficient,  as  bein<3:  an 
a::en:r:  :o  sui  striute  for  a  deputy  his  deputy  (d).  Bui 
XI here  the  act  is  purely  ministerial,  as  for  example,  the 
si^nlnj  of  a  name,  the  discretionary  part  of  the  agency 
tavii:g  l^^n  exerei:?etl  by  the  proper  party  to  whom  it  was 
entrustttl.  it  may  m  general  be  delegated  to  and  performed 


:»  Unin.b,  Max..  5th  eJ.  3S0. 

••  S<^  yr  LaI.  iKniuan,  Coob  v. 
/<  iv,  ^  \».  K  «•:>•> :  L\'.  '.••>  cti^,  9 
R.p.  75:  '.;  -rr^m  T.  r»*".<  [1S95] 
'2  i*.  R  S4.  S^  7>f.  T.  .V<!Oi»*friv/ 
/:.  (.0.,  15  Q.  B.  70*2  ;  7.V.7.  t.  D*'Uirh 
C  .V.j^,  17  Q.  R  600,  615,  where 
Ld.  Camptkll  inciJentaUy  ohsen-es 
that  "the  Crown  cannot  enable  a 
man  to  ap]H.iint  magistrates.*' 

(h)  See  Leake  on  Contracts,  pp. 
4S2 — 4S3.  and  J/rmniittg  t.  Halr^  7 
C.  B.  X.  S.  498;  see  as  slightly 
beaiing  on  the  «|Uestion,  Johnson  v. 


Lnf/ft.jA,  7  Q.  B.  D.  438  :  50  L  J. 
Q.  B.  753. 

c)  Cvd-i-a^t  V.  Irlauiy  2  M.  *S.  301, 
n.  n) :  15  R.  R.  257  ;  Suihj  v.  A'M- 
U'nf,  2  M.  k  S.  298 ;  Catlitt  v.  B^'l, 
4  Camp.  183 ;  SckmaliHg  v.  Tko-**- 
/I'/iA/M,  6  Taunt.  147  ;  Cola  r.  Trt- 
ciAhUk',  9  Ves.  251 :  7  R  B.  167 : 
Henderson.  ▼.  Bamically  1  Ya  ft  J. 
387  :  30  R  R  799. 

(rO  Milrs  V.  BottgKy  3  Q.  B.  S45 ; 
cited,  Ai^.,  Allan  v.  Waterhonff,  < 
Scott,  X.  R  68,  76. 
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by  the  hand  of  another  (<■) ;  and  an  agent  can  employ 
another  in  respect  of  Buch  acts  as  are  usually,  and  in  the 
ordinary  course  of  the  business  for  which  the  agent  is 
employed,  done  by  otherB  (/),  or  which  the  agent  muBt 
necessarily  do  through  the  agency  of  other  persons  ('/). 

It  may,  likewise,  be  well  to  observe,  that  delegated  juris- 
diction, as  distinguished  from  proper  jurisdiction,  is  that 
which  is  communicated  by  a  judge  to  some  other  person, 
who  acts  in  his  name,  and  is  called  a  deputy ;  and  this 
jurisdiction  is,  in  law,  held  to  be  that  of  the  judge  who 
appoints  the  deputy,  and  not  of  the  deputy ;  and  in  this 
■case  the  maxim  holds,  ih-kfjaUis  mm  puteai  iMraare :  the 
person  towhomany  oflBceor  duty  is  delegated — for  example, 
an  arbitrator — cannot  lawfully  devolve  the  duty  on  another, 
unless  he  be  expressly  authorised  so  to  do  (/')•  Nor  can  an 
individual,  clothed  with  judicial  functions,  delegate  the 
■discharge  of  those  functions  to  another,  unless,  as  in  the 
■case  of  a  County  Court  judge,  he  be  expressly  empowered 
to  do  sounder  si}ecified  circumstances  (i).  For  the  ordinary 
rule  is  that  although  a  minhti-riul  ofBcer  may  appoint  a 
deputy,  a  jiiiiinal  officer  cannot  (Ic). 

A  magistrate,  as  observed  by  Lord  Camden,  can  have  no 
assistant  nor  deputy  to  execute  any  part  of  his  employment. 
*'  The  right  is  personal  to  himself,  and  a  trust  that  he  can 

(e)  Leake  on  Coiitmcts,    p.   483;  Arg.,  6  Bing.  N.  C.  310;   JfliUe  v. 

JohitMm  V.  Otrnloii,  L  K.  4  Ex.  107  :  Slutrjif,  12  It.  It  W.  712  ;  liuiler  v. 

.38  L.  J.  Ex.  78.  Ckaiinnii,  8   M.  it  W.  1.     See  Tin: 

(/)LeakeonCoiitraeU,483;£r;i.  rase  c/  Ike  Makers'  Cleii-M,  1  Itiill. 

Siillon,  2Coi,  E(|.  Cna.  84.  650.     Sen  a\ao  lUg.r.  Ptrkiii,  711-  B. 

(g)  Ronittr  V.  Trnfiilgar  Life  Am.  'Ha  ;  Sntaton    v.   Collier,    I    Exth. 

AiaocialioK,  27  Benv.  377.  457 ;  SAarp  v.  A'ouxU,  8  C.  B.  253. 

(A)  See   Bell,   Dkt.   aud   Di^.   nf  (i)  51  k  52  Vict.   c.   43,  sit.  18— 

Scotch   Law,  280,  281,  292;  IFhU-  21. 

mart  v.  SmiA,  7  H.  ft  N.  50B ;  cit«d  {k\  Seo  ;nt   Tarke,   B.,    WnlsK  y. 

ill  Thortum  v.  Banut,  L  B.  2  C.  P.  SvultiKOi-th,  6  Exch.  150, 166  ;  whitli 

384,  404  ;  LiUU  v.  A'cidort,  2  Scott,  illiiBtrateH  tlie  fomier  i<att  of  tlie  nile 

N.  R.  509 ;  Iby.  T.  Jonea,  10  A.  &  E.  Ptnteil  inpra.     Seo  Bnier  v.  Cnnt,  1 

i76  ;  Bugha  v.  Jona,  1  B.  &  Aci.  388  ;  H.  &  N.  674. 
Wa»m  r.  Tkorpe,  6  M,4  W.  721  ; 
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DO  more  dele<^te  to  aiuther,  than  a  justice  of  the  peace 
ciii  transfer  his  conimission  to  his  clerk  "  (1). 

Although,  however,  a  deputy  cannot,  according  to  the 
aiove  role,  transfer  his  entire  powers  to  another,  yet  a 
deputy  possessing  general  powers  may,  in  many  eases, 
constitute  another  person  his  servant  or  bailiff,  for  the 
purpose  of  doing  some  particular  act ;  provided,  of  coarse, 
that  such  act  be  within  the  scope  of  his  own  legitimate 
authority.  For  instance,  the  steward  of  a  manor,  ¥rith 
power  to  make  a  deputy,  made  B.  his  deputy,  and  B.,  by 
writing  under  his  hand  and  seal,  made  G.  his  depufy,  to 
the  intent  that  he  might  take  a  surrender  of  6.,  of  copy- 
bold  lands.  It  was  held,  that  the  surrender  taken  by  C. 
was  a  good  surrender  {w),  and  Lord  Holt,  insisting  upon 
the  distinction  above  pointed  out,  compared  the  case  before 

m 

him  to  that  of  an  under-sheriff,  who  has  power  to  make 
bailiffs  and  to  send  process  all  over  the  kingdom^  and  that 
only  by  virtue  of  his  deputation  (n). 

The  rule  as  to  delegated  functions  must,  moreover,  be 
understood  with  this  necessary  qualification,  that,  in  the 
})articular  case,  no  power  to  re-delegate  such  functions  has 
been  given  (#»).  Such  an  authority  to  employ  a  deputy 
may  be  either  express  or  implied  by  the  recognised  usage 
of  trade ;  as  in  the  case  of  an  architect  or  builder,  who 
employs  a  surveyor  to  make  out  the  quantities  of  the 
building  proposed  to  be  erected  ;  in  which  case  the  maiim 
of  the  civil  law  applies,  in  coufrarti^  tacite  itismit  quasMttt 
wori^  ct  cofisHetHdinis  (p) — terms  which  are  in  accordance 
with  and  warranted  by  custom  and  usage  may,  in  some 
cases,  be  tacitly  imported  into  contracts  (q). 


(I)  EnfidLv. Cnrriugfou,  19 Howell,  IfowU,  Cro.  Eliz.  5S8. 
St.  Trials,  1068.  (o)  See  2  Prest  Abs.  Tit  276. 

(m)  Parlrr  v.  lCet4,  1  Ixl.  Raym.  ( p)  3  Ring.  N.  C.  814,  818. 

658,  citetl  in  Bridges  \.  Oarrrtt,  L.  R.  {q)  De  Buncht  y.  AU,  8  Ch-  D. 

4  C.  P.  591.  286,  310. 

(n)  1    lid.   Rft}Tii.   659 ;  Leak    r. 
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Bbspokdsat   Supbbiob.     (4  InsU  114.) — Let  the  principal 

be  held  responsible. 

The  doctrine  enunciated  in  this  maxim  has  been  carried  Respective 

liability  of 

in  English  law  very  far,  and  in  the  opinion  of  a  learned  master  and 
judge,  quite  as  far  as  it  should  be  (r).  It  is  more  usually  ®®^*°^' 
and  appropriately  applied  to  actions  ex  delicto,  than  to  such 
as  are  founded  in  contract.  Where,  for  instance,  an  agent 
conmiits  a  tortious  act,  under  the  direction  or  with  the 
assent  of  his  principal,  each  is  liable  at  suit  of  the  party 
injured :  the  agent  is  liable,  because  the  authority  of  the 
principal  cannot  justify  his  wrongful  act ;  and  the  person 
who  directs  the  act  to  be  done  is  likewise  liable,  according 
to  the  maxim,  respondeat  superior' (s).  ''If  the  servant 
commit  a  trespass  by  the  command  or  encouragement  of 
his  master,  the  master  shall  be  guilty  of  it,  though  the 
servant  is  not  thereby  excused,  for  he  is  only  to  obey  his 
master  in  matters  that  are  honest  and  lawful  "  (t) ;  and 
''all  persons  directly  concerned  in  the  commission  of  a 
fraud  are  to  be  treated  as  principals  "  {u). 

It  is  well  estabUshed  that  a  person  who  has  employed  Employment 

"^         to  do  unlawful 

another  to  do  an  act  is  responsible  for  the  act  if  it  be  in  act. 
itself  unlawful,  and  it  is  immaterial  that  he  employed,  not 
a    servant,  but   an  independent  contractor.    A  company 
which  apparently  had  no  right  to  break  up  a  street  employed 


(r)  Per  Jeesel,  M.R.,  Smith  y. 
Keal,  9  Q.  B.  D.  340,  851  :  61  L.  J. 
Q.  B.  487. 

(s)  4  Inst.  114  ;  Sands  r.  Child, 
3  Lev.  352 ;  Joiies  v.  Hart,  1  Ld. 
Baym.  738  ;  Brittan  v.  Cole,  1  Salk. 
408  ;  OaunileU  v.  Kijig,  3  G.  B.  N.  S. 
59  ;  per  Littledale,  J.,  Laugher  y. 
Pointer,  5  B.  &  0.  559  :  29  R.  R. 
319  ;  PerHns  v.  Smith,  1  Wila.  828  ; 
cited,  1  Bing.  N.  C.  418 ;  Stephens  v. 
ElwcOl,  4  M.  &  S.  259:  16  R.  R. 
458  ;  Com.  Dig.,  "  Treapaee"  (C.  1). 
See  CoUeU  v.  Foster,  2  H.  &  N.  356  ; 

L.M. 


BenneU  v.  Baycs,  5  H.  &  N.  391. 

A  person  who  deals  with  the  goods 
of  a  testator,  as  agent  of  the  executor, 
caDnot  be  treated  as  executor  de  son 
tort,  whether  the  will  ha8  been  proved 
or  not ;  Sykes  v.  Sykes,  L.  R.  5  C.  P. 
113. 

(0  1  Blac.  Com.  429  ;  per  Piatt,  B., 
Stevens  v.  Midland  Counties  R.  Co., 
10  Exch.  356  ;  Eastern  CvwiUies  R. 
Co,  y.  Broom,  6  Exch.  314. 

(w)  Per  Ld.  Westbury,  Cullen  v. 
Thcms(yrCsTru8tees,i  Macq. 432— 433. 
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a  contractor  to  break  it  up,  lay  pipes  in  it,  and  re-instate 
its  surface ;  the  contractor's  servants  did  not  re-instate  the 
surface  properly,  but  left  a  heap  of  stones  in  the  street:  it 
was  held  that  the  company  were  liable  for  damage  caused 
by  the  nuisance  (x).  Again,  ^'  if  I  agree  with  a  builder  to 
build  me  a  house  according  to  a  certain  plan,  he  would  be 
an  independent  contractor,  and  I  should  not  be  liable  to 
strangers  for  any  wrongful  act  unnecessarily  done  by  him 
in  the  performance  of  his  work  (y) ;  but  clearly  I  should  be 
jointly  liable  with  him  for  a  tresi>ass  on  the  land,  if  it 
turned  out  that  I  had  no  right  to  build  upon  it "  (2).  It 
would  be  immaterial  that  I  did  not  enter  the  land  myself ; 
for  if  I  merely  give  a  man  leave  to  go  on  land  over  whieh 
I  have  no  right,  and  he  goes,  that  will  not  make  me  a 
trespasser,  but  if  I  request  him  to  go,  then  he  goes  by 
my  authority,  and  I  am  liable  (a). 

On  the  other  hand,  the  general  rule  is  that  a  person  who 
employs,  not  his  own  servant,  but  an  independent  contractor 
to  do  a  lawful  act  is  not  answerable  for  wrongful  or  negligent 
acts  unnecessarily  committed  by  the  contractor,  or  his 
servants,  in  the  performance  of  the  contract.  In  other  words, 
''  ever  since  Quarman  v.  Burnett  (6),  it  has  been  considered 
settled  law  that  one  employing  another  is  not  liable  for  his 
collateral  negligence,  unless  the  relation  of  master  and 
servant  existed  between  them  "  (c).  For  instance,  a  butcher 
who  employs  a  drover,  exercising  an  independent  calling,  to 
drive  a  bullock  through  the  streets  is  not  liable  for  the 
negligent  driving  of  the  drover's  boy  (d). 

It,  therefore,  often  becomes  necessary  to  determine 
whether  the  relation  between  a  defendant  and  a  person 


(x)  EllU  T.  ShtifieU  Oas  Co,,  2 
E.  &  B.  767. 

iy)  JB,g,,  if  his  carter,  in  bringing 
the  materials  to  the  land,  drove  over 
a  stranger  in  the  street. 

(2)  Per  Willes,  J.,  Upton  v.  Toum- 
endy  17  C.  B.  71. 


(a)  Per  Alderson,  B.,  £obin$on  v. 
Vau^hton,  8  C.  &  P.  255. 

{b)  6  M.  &  W.  499. 

(c)  Per  Ld.  Blackbuni,  DaiUm  r. 
Angus,  6  App.  Cas.  740,  829. 

{d)  MiUigan  v.  Wedge,  12  A.  &  & 
737;  we  post,  p.  644. 
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actually  engaged  upon  work  was  that  of  master  and  servant,  Helation  of 

or  whether  such  person  was  an  independent  contractor  or  servant :  how 

the   servant  of  such;  and   the  general  rule  is  that  the  ^^^''^i^te^- 

relation  of  master  and  servant  exists  if  the  defendant  has 

the  right  at  the  moment  to  determine  or  control  the  mannei* 

in  which  the  work  shall  be  done  (e) ;  whereas  a  person  who 

undertakes  to  produce  a  given  result  in  such  manner  as  he 

may  think  fit  is  an  independent  contractor,  and  the  workmen 

whom  he  employs  to  produce  the  result  are  his  servants, 

and  not  the  defendant's.     Nor  are  they  the  defendant's 

servants  merely  because  he   stipulated  for  the  right  to 

require  the  removal  of  incompetent  workmen  (/),  or  for  the 

employment  of  particular  workmen  (g),  or  agreed  with  the 

contractor  to  pay  to  the  workmen  their  wages  (g).     The 

fact  that  he  stipulated  for  the  execution  of  the  work  under 

the  supervision  of  his  own  surveyor  does  not  of  itself  make 

him  the  workmen's  master,  but  he  may  be  responsible  for 

the  consequences  of  the  workmen  obeying  a  particular  order 

given  by  the  surveyor  (h). 

In  conformity  with  this  rule,  where  the  owner  of  a 
carriage  jobs  a  horse  to  draw  it  and  the  job-master  provides 
the  driver,  the  driver  is  generally  the  servant  of  the  job- 
master, and  the  owner  of  the  carriage  is  not  responsible  for 
the  driver's  negligent  management  of  the  horse,  so  long 
as  he  merely  directs  where  the  driver  is  to  take  him  and 
does  not  make  himself  dominus  pro  tempore  by  directing 
how  the  horse  is  to  be  driven  (i).  But  where  a  job- 
master supplies  merely  the  driver  to  the  owner  of  a  horse 
and  carriage,  it  may  be  proper  to  infer  that  the  driver 

(e)  Sadler  v.  HeiOoek,  4  E.  &  B.  2  0.  P.  D.  205. 

570,  678 ;  Donovan  v.  Laing,  [1893]  {h)  Steel  v.  S.  E,  R,  Co,^  16  C.  B. 

1  Q.  B.  629,  684  :  63  L.  J.  Q.  B.  25,  550  ;    HardaJcer    v.    Idle     District 

and  cases  there  collected.  Council,  [1896]  1  Q.  B.   343,  344  : 

(/)  Hetdie  v.  L,  Jc  N,  W.  JL  Co.,  65  L.  J.  Q.  B.  363. 

4  Ex.  244.  (i)  Quannan  t.  Burnett,  6  M.  & 

ig)  Quarman  v.  Burnett,  6  M.  &  W.  499 ;  Jones  t.  Liverpool  Corpora" 

W.  499  ;  Bourke  ▼.  fFhiU  Moss  Co,,  tion,  14  Q.  B.  D.  890. 
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t-  '?^^-  ^ii*  r-r-H-i^iir-i   rnccitiDr   of  *   c&b  in  Lrj^Am  is 
k:::s"»«rrk.:  j*^  5.r  li^r   rrhr-£r  viij*  tOtiilc  fee-  hire,  as  if  the 


viT^Ticii-  ^tlaS  m  j^fr5»:-    i^   rric   L^rLe   ii'i'  the   c-ollaienl 
r^rdl^eoie  •:£   ah   iz.  i^z«cc-irzi»    ^:IlIn^;f^8r  wh^in   he  his 


1  -r.n  ▼  r'C 


eu'ljjei  '^zos  Ikvhil  wici.  i2>cre  is  aa  Ei:p>r4ant  clis 
o^  eases  in  wriih  a  p^rsixi  siat  zn-rar  liAtlliij  throagh  his 
c»xi:r»e^:'r'5  i>edi^«»fc-  Wbert  a  person,  having  a  right 
vLich  he  is  e.o«  ezuiilKd  xo  exert^ise  ex£^f4  cpan  the  terms 
cf  hi*  perf»>rrr.:r,^  a  dsxj,  dele^xes  to  a  contractor  the 
eienriae  of  the  right  and  perf-DmiAnee  of  the  datr,  he  is 
anaverable  if  the  right  be  exercised,  Lat  throng  the 
contractor's  negligence  the  datr  is  not  performed.  **A 
person  caasing  s«jniediing  to  be  done,  the  doing  of  iriiich 
easts  on  him  a  dntr,  cannot  escape  from  the  responsibility 
attaching  on  him  of  seeing  that  datr  performed  by  del^ating 
it  to  a  contractor"  »wi;. 

Thus,  where  a  statute  authorised  a  company  to  make 
a  s^iing-bridge  across  a  river,  bat  required  them  to  open 
the  bridge  for  the  porpose  of  letting  vessels  pass,  it  was 
held  that  the  company  were  liable  by  reason  of  the 
negligence   of  their  contractor  who  made  the  bridge  so 


a-y    Jw>«    y.   Sc^dlrtrd,   [189S]  2  {m)  Per  Ld.  Blackbam,  JMiitL'n  t. 

Q.  B.  5»>5  :  67  L.  J.  «^.  B.  895.  An*/u»^  6  App.  C«&.  740, 829 :  B'^ri- 

(h  Kinrj  T.   Lmifhm  Cah  Co.,   23  ak^r  r.  IdU  Dutnet  CouRcil,  [1596] 

Q.  B.  D.  281  ;  Ke4^H  ▼.  ffnuy,  [1894]  1  Q.  R  335,  342 :  65  L  J.  Q-  B. 

1  C^.  B.  292  :  63  L.  J.  Q.  B.  211.  363,  and  cases  there  collected. 
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tbat  it  would  not  open  properly  (n).  And,  similarly,  where 
a  statute  aathoiised  a  company  to  cut  a  trench  across  a 
road,  bnt  required  them  to  re-instate  the  road  when  their 
drain-pipes  had  been  inserted,  it  was  held  that  the  company 
were  liable  on  account  of  their  contractor's  negligence  in 
not  re-instating  the  road  properly  (o). 

Nor  is  the  rule  confined  to  cases  where  both  the  right 
and  dnty  are  statutory.  For  instance,  the  common  law 
requires  a  district  council,  when  it  causes  a  street  to  be 
sewered  under  statutory  powers,  to  take  some  care  tbat, 
in  the  execution  of  that  work,  gas-pipes  known  to  be  lying 
under  the  street  be  not  broken,  and  if  such  pipes  get 
broken  through  the  ne^^ence  of  the  contractor  employed 
upon  the  work,  and  an  explosion  follows,  the  council  are 
liable  for  the  ensuing  damage  (p).  Again,  the  law  allo<ffa 
a  man  to  make  an  artificial  reservoir  on  his  land,  bat 
unposes  on  him  the  duty,  if  he  make  the  reservoir,  of 
keeping  the  water  in.  He  may  employ  a  contractor  to 
make  the  reservoir,  but  he  remains  liable,  if,  through 
the  contractor's  negligence,  the  walls  of  the  reservoir 
are  made  too  weak,  and  the  water  escapes  and  damage 
results  (q). 

The  above  cases  show  that  where  a  contractor  is  employed  Empiojoi 
to  do  work  lawful  in  itself,  but  of  a  dangerous  character,  the  fo*b?^*of 
employer's  duty  is  to  lake  proper  care  that  the  danger  is  ^  •""•  •'"T 
avoided  (r).    The  employer,  however,  is  not  Sable  for  casual 
or  collateral  acts  of  negligence  on  the  part  of  the  con- 
tractor or  his  servants,  which  do  not  involve  a  breach  of  the 
employer's  dnty.    In  truth,  in  the  cases  referred  to,  the 

(h)  HoU  v.   SUlmgimtme  R.  Co.,  10  C.  B.  N.  3.  170  ;  Bower  v.  Peate, 

tn.kS.  *»».  1  Q.  B.  D.  S2I  ;  Pereital  v.  Hvgha, 

(o)  Gray  V.  Patkn,  6  B.  A  S.  970.  8  App.  Caa.  *43  ;  Peanyy.  WitiMtd^i 

[p)  Haniaker     *.     IdU    District  U.  C,  [180S]  2  Q.  B.  72  :  68  L  J. 

Ci-vmai,  [1896]  1  Q.  B.  835.  Q.   B.   704  ;  Ualliday  v.  Not.   TeU- 

(g)  FUUhtr  1.  Eylantlt,  L.  B.  1  phone   Co.,  [1899]  2  Q.  B.  392  :  68 

b.  2e£  :  3  H.  L.  330.  L.  J.  Q.  B.  1016  ;  The  Stiark,  [1900] 

(r)  See    also    Piekard   r.   SmilA,  P.  lOS. 


646  THE   LAW   OF   CONTRACTS. 

basis  of  the  employer's  liability  is,  not  the  contractor's 
negligence,  but  his  own,  whether  brought  about  by  the 
contractor's  negligence  or  not.  A  company,  having  statu- 
tory powers  to  build  a  bridge  across  a  road,  employed  a 
contractor  to  build  it.  In  the  course  of  the  delivery  of 
material  for  the  work,  a  workman  of  the  contractor  negli- 
gently let  a  stone  fall  upon  a  person  in  the  road,  and  it 
was  held  that  the  company  were  not  liable  (h).  This  was 
considered  to  be  a  mere  collateral  act  of  negligence. 
Master's  Where  the  relation  of  master  and  servant  exists,  "  the 

sOTTan^s  acts,  principle  upon  which  the  master  is  in  general  liable  to 

answer  for  accidents  resulting  from  the  negligence  or 
unskilfulness  of  the  servant  is  that  the  act  of  the  servant 
is  in  truth  his  own  act.  If  the  master  is  himself  driving 
his  carriage,  and  from  want  of  skill  causes  injury  to  a 
passer-by,  he  is  of  course  responsible  for  that  want  of  skill 
If,  instead  of  driving  the  carriage  with  his  own  hands,  he 
employs  his  servant  to  drive  it,  the  servant  is  but  an  instru- 
ment set  in  motion  by  the  master,  and  whatever  the  servant 
does  in  order  to  give  effect  to  the  master's  wish  may  be 
treated  as  the  act  of  the  master :  qui  facit  per  almm  faeit 
per  se''  {t).  And  the  general  rules  are  that  "a  master  is 
responsible  for  all  acts  done  by  his  servant  in  the  course  of 
his  employment,  though  without  particular  directions"  (m): 
that  "  where  a  servant  is  acting  within  the  scope  of  his 
employment  and  in  so  acting  does  something  negligent  or 
wrongful,  the  master  is  liable,  even  though  the  act  done 
may  be  the  very  reverse  of  that  which  the  servant  was 
actually  directed  to  do  "  {x) ;  for  ''the  law  casts  upon  the 
master  a  liability  for  the  act  of  the  servant  in  the  course  of 
his  employment ;  and  the  law  is  not  so  futile  as  to  allow 


(«)  EeedU  v.  L.  <fc  N,  W,  R  Co.,  Stamp,  1  LcL  Raym.  266. 

4Exch.  244.  {x)   Per  KeUy,   C.B.,    ^&y  ▼• 

(0  Hutchinson,  v.  York,  dx.,  R.  Co,,  Manclieater,  dx,,  R.  Co.,  L.  B.  8  C.  P. 

5  Exch.  343,  350.  148,  152. 

(tt)  Per  Ld.    Holt,    Tuberville    v. 
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a  maater,  by  giving  secret  instructions  to  his  servant,  to 
discharge  himself  from  liability  "  (y). 

On  the  other  hand,  the  rule  is  that  "  the  master  is  only 
responsible  so  long  as  the  servant  can  be  said  to  be  doing 
the  act,  in  the  doing  of  which  he  is  guilty  of  negligence,  in 
the  course  of  his  employment  as  servant  "  (z) ;  for  "  where 
the  servant,  instead  of  doing  that  which  he  is  employed  to 
do,  does  something  which  he  is  not  employed  to  do  at  all, 
the  master  cannot  be  said  to  do  it  by  his  servant,  and  there- 
fore is  not  responsible  for  the  negligence  of  the  servant  in 
doing  it "  (a).  It  is  often  difficult  to  decide  whether  or  not 
a  servant,  in  doing  a  particular  act  in  which  he  was  gailty 
of  a  wrong  or  of  negligence,  was  acting  within  the  scope 
of  his  employment.  The  question  must  be  determined 
according  to  the  facts  of  the  particular  case ;  it  is  usually 
a  question  of  fact,  to  be  left,  where  the  trial  is  by  jury,  to 
the  jury.'s  determination  (b). 

It  is  not  only  for  the  negligence  of  his  servant  while  Servant's 
acting  within  the  scope  of  his  employment  that  a  master 
is  liable;  for  the  role  is  that  "the  master  is  answerable 
for  every  such  wrong  of  the  servant  or  agent  as  is  committed 
in  the  course  of  the  service  and  for  the  master's  benefit, 
though  no  express  command  or  privity  of  the  master  be 
proved,"  and  no  distinction  can  be  drawn  between  fraud 
and  any  other  intentional  wrong  {c) ;  nor  does  the  master 
escape  civil  liability  because  the  wrong  is  a  criminal  &ct(d). 
A  master,  however,  is  not  answerable  for  his  servant's 

(jrl  F«r  Willes,  J.,  Limpatv.  L.G.  L.  J.  Q.   B.  238,  where  it  wu  held 

Omntiiu  Co.,  1  H.  &  C.  526,  &Se.  that  there  was  no  evidence  to  go  to 

(;)  Per  Cockburu,  C.J.,  Slorei/  v.  the  jury. 
jlihlm,  L.  R.  4  Q.  B.  476,  179.  (c)  Barwick  v.  En^liah  J.  S.  Bant, 

(a)  Per  iiaaie,  J.,  MittJullr.  Crass-  L   R.  2  Ex.  259;  Mackay  v.  Cinn. 

vhuUr,    13    C.    B.   237,   247  ;   ue  mtrcial  Bank,   L.  E.  5  P.   C.  894 : 

£ojmCT  V.  MiUhell,  2  C.  P.  D.  867  ;  Smn  v.  JVaiiris,  3  App.  Cbs.  109  ; 

SfccoMv.  WoxiiooTrf,  6Q.  B.  D.  318.  HoaldsworCh    v.   Olasgow   Bani,    t 

{b)  See  Bank  of  N.   S.  Walu  v.  App.  Cas.  317,  326. 
Ontlm,  4  App.  Cbs.  270  ;  Abrahams  {d)    Dyer    v.    Jfumioy,    [18S5]   1 

I.  I»««bi»,  [1891]  1  Q.  B.  616  :   flO  Q.  B.  742 :  64  L.  J.  Q.  B.  448. 
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CoTpontions. 


fraud,  if  committed,  not  with  a  view  to  benefit  the  master, 
bot  for  the  servant's  own  private  ends  {e) ;  and  it  seems 
that  this  limitation  upon  a  master's  liability  obtains, 
whatever  be  the  nature  of  the  wrong  conmiitted  by  the 
servant (/).  For  instance,  ''if  a  servant,  driving  a 
carriage,  in  order  to  effect  some  purpose  of  his  own, 
wantonly  strike  the  horse  of  another  person,  and  produce 
an  accident,  the  master  will  not  be  liable'* (9).  But  to 
render  the  master  liable  for  the  servant's  wilful  act  of 
wrong,  it  is  sufficient  that  the  servant  did  it  in  the  pro- 
secution of  his  master's  business,  intending  to  benefit  his 
master,  and  acting  within  the  scope  of  his  employ- 
ment (A). 

The  general  principles  which  render  a  private  individual 
liable  for  his  servants'  acts  apply  to  render  a  corporation, 
which  can  only  act  through  agents,  liable  for  its  agents' 
acts(t).  It  is  the  duty  of  a  railway  company,  being  a 
trading  corporation,  to  keep  on  the  spot  an  agent  having 
authority  to  act  on  their  behalf  in  all  emergencies  likely  to 
arise  there  in  the  course  of  their  business  (k) ;  and  the  fact 
that  there  is  a  person  on  the  spot  who  acts  as  if  he  had 
such  authority  is  evidence  that  he  has  it(Z).  If  the  00m- 
pany  have  statutory  powers  to  arrest  for  a  particular  offence, 
and  such  agent  makes  an  arrest  in  the  mistaken  belief  that 
the  offence  has  been  committed,  the  company  are  liable (m). 
If,  however,  such  agent  makes  an  arrest  for  an  imagined 
offence  for  the  actual  commission  of  which  the  company 


{e^  British  Mutual  Bank  v.  Cham- 
wood  Foreat  IL  Co.,  18  Q.  B.  D.  714  : 
see  Thonie  v.  Heard,  [1895]  A.  C. 
495,  502  :  64  L.  J.  Ch.  652. 

(/)  Richards  v.  West  Middlesex 
W.  Co,,  15  Q.  B.  D.  664. 

ig)  Croft  V.  Aliacm,  4  B.  &  Aid. 
590,  592 :  23  R.  R.  407. 

(A)  Limpus  V  L,  G,  Ommbus  Co., 
1  H.  &  C.  526 ;  Seymour  v.  Oreen- 
wood,  7  H.  Jt  N.  855. 


(t)  See  Cornford  v.  CarUan  Bank, 
[1899]  1  Q.  B.  892 :  [1900]  1  Q.  B. 
22. 

(it)  Giles  V.  Taf  Vale  JL  Co.,  2 
£.  &  B.  822 ;  see  The  ApoOo,  [1S91] 
A.  C.  499,  507. 

{I)  Goffy,  G.  N,  J2.  Ca>.,  3  E.  &  K. 
672  :  80  L.  J.  Q.  B.  148. 

(m)  Id.  ;  Moort  v.  Metr,  K  Co,, 
L.  R.  8  Q.  a  36. 
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have  no  statutory  power  to  arrest,  an  authority  from  the 
company  to  make  the  arrest  cannot  be  implied  (n) . 

An  important  limitation  to  the  maxim  respondeat  sitpeiior  Doctrine  of 
is  imposed,  at  common  law,  by  the  principle  generally  known  employment, 
as  the  doctrine  of  common  employment.  A  series  of 
decisions,  following  in  the  train  of  Priestley  v.  Fowler  {o), 
established  the  principle  that,  at  the  common  law,  a  servant, 
when  he  engages  to  serve  a  master,  undertakes,  as  between 
himself  and  the  master,  to  run  all  the  ordinary  risks  of  the 
service,  including  the  risk  of  injury,  not  only  from  his  own 
negligence,  but  also  from  the  negligence  of  a  fellow-servant, 
whilst  the  servant  is  acting  in  discharge  of  his  duty  as 
servant  to  him  who  is  the  common  master  of  both  (/>). 
Apart  from  statute,  therefore,  a  master  is  not,  as  a  rule, 
answerable  to  his  servant  for  the  negligence  of  a  fellow- 
servant,  provided  that  the  master  has  taken  due  care  to 
associate  the  servant  only  with  persons  of  ordinary  compe- 
tence (q ) ;  for  it  is  usually  the  duty  of  the  master  to  be 
reasonably  careful  that  the  servant  is  not  exposed  to  unneces- 
sary risks,  whether  from  incompetent  fellow-servants  (g),  or 
from  defective  machinery,  or  from  improper  methods  of 
using  sound  machinery  (r).  And  the  doctrine  of  common 
employment  cannot  be  applied  unless  there  be  both  a 
common  master  and  a  common  employment  (s).  For 
instance,  if  a  person  carry  on  the  business  of  a  banker  in 
one  place  and  also  the  business  of  a  brewer  in  another,  a 
clerk  employed  at  the  bank  and  a  drayman  employed  at  the 
brewery  are  not  in  a  common  employment,  and  the  doctrine 
would  not  protect  the  common  master  from  liability  to  the 
clerk  when  run  over  by  the  drayman's  negligence,  though 

(»)  PouUon  V.  L.  d:  5.  IV,  R.  Co,,  Id,  354. 

L.  R.  2  Q.  B.  584.  (r)  Smith  v.  Baker,  [18911  A.  C. 

(o)  3  M.  &  W.  1.  825,  353  :  60  L.  J.  Q.  B.  688  ;  see 

{p)  Johnson    V.    Lindmyy    [1891]  also    Groves    v.    WimJbome,    [1898] 

A.  C.  871,  877  :  61  L.  J.  Q.  B.  90,  2  Q.  B.  402  :  67  L.  J.  Q.  B.  862. 

and  cases  there  cited.  (»)  Stoaiiison  v.   N.  E.  R,  Co,,   3 

( q)  ffutehifwmy,  York,  dx  ,  IL  Co,,  Ex.  D.  348. 

Excb.  343,  853 ;  Wi^more  v.  Jay, 


.V  TEC  Ll^r  <3W 


"•-;•: 


:k'-^  ▼*!»  «i^k:v«i  &i  ihe  tizne  on  their  master's  service  (0- 
Serriz.:^  lukj.  r.vtVcr.  i:*  engaged  in  a  eommon  employ- 
TTt^ri  iJi<:«T^Ji  ibe  i::i^  ih«-T  hape  to  p^orm  are  diflEerent. 
Amr:  ^.r"7.  il*  irirer  and  the  guard  of  a  coach,  or  the 
?;^rtrrs^  ;fcr  AZii  ibe  r.-vHErs  of  a  boat*  are  generally  engaged 
ir  a  *:cizi»:c  r^nTlrvriieiit  ^  :  and  serrants  do  not  cease  to 
.«t  f-Ilr-v^-s^crrLzii^  c<caase  they  are  not  all  eqnal  in  point  of 
i-ii«:«rnx-  Tji-s.  h  w^as  held  that  the  manager  of  a  mining 
tli  vi^  &  f-c -r-^-vrvimaii  engrigvd  in  a  common  employment 


r.-«irr.-4r::c* 


rzJir  ^i  ^czinon  lav  may  accordingly  be  sommed  up 
▼  :rl?  :f  D:^i  Caims  ix-,  who  said  that  the  master  is 
r>:c.  ^n>i  caiLi::^  l«r.  liable  to  his  servant  unless  there  be 
re^lij?rz.N^r  :c  ih^  pin  of  the  mast^-  in  that  which  he,  the 
Tiij^wr,  Li^  c^. niracUEd  or  undertaken  with  his  servant  to 
S:^  The  misj^r  has  n-.^t  contracted  or  undertaken  to  execate 
in  *^-r^:c  the  w?rk  connected  with  his  business.  But  the 
I:lic^:^^  in  the  ev\rnt  of  his  not  personally  superintending 
a:ii  dL:>r*:;ir.g  the  w\>rk.  is  to  select  proper  and  competent 
Tvr^s?n>  to  do  s.?.  and  to  furnish  them  with  adequate 
ma:rrlA!>  and  nBs>>urces  for  the  work. 
«T  The  liAlilirr^  however,  of  employers  to  their  workmen 

in  resi^ct  of  personal  injuries  received  in  the  course  of 
:hrir  eniDlv^vment  has  been  considerablv  extended  by  the 
Eiupl  .-overs'  liability  Act,  IS-SOO/),  and  the  Workmen's 
Comper.SAtion  Act,  181^7  \r).  Here  we  can  do  no  more  than 
notice  very  briefly  some  of  the  main  provisions  of  these  Acts, 
omitting  all  reference  to  numerous  cases  in  which  the  effect 
of  the  Acts  has  been  discussed  or  determined. 
43  a  44  Til-:.        The  earlier  of  these  two  Acts  gives  a  workman  the  same 

C-  42-  .  .1 

right  of    compensation  against  his  employer,  as  if  the 
workman  had  not  been  in  his  service,  whenever  the  injury 

i'    See  Thf  Pfitrl,  [1S93]  P.  320,  App.  Cm.  326. 

826  :  62  L.  J.  P.  9*2.  (ar)  L.  R.  1  Sc.  App.  Cm.  332. 

(K)  Bartonshill  Co(il  Co.  v.  J:eui,  [y^  43  &  44  Vict  c.  42. 

3  Macq.  266,  295.  {z)  60  k  61  Vict  c.  37. 

(r)   Wilwn  v.  Mernf,  L.  R.  1  Sc. 


THE   LAW   OF  CONTRACTS.  651 

arises  from  certain  specified  causes,  including  the  negligence 
of  any  person  in  the  employer's  service  who  has  any 
superintendence  entrusted  to  him,  or  to  whose  orders  the 
workman  at  the  time  of  the  injury  is  bound  to  conform  and 
conforms  (a).  The  Act  applies  to  railway  servants,  and, 
generally  speaking,  to  persons  engaged  in  manual  labour, 
except  domestic  or  menial  servants  (2;).  Actions  to  recover 
compensation  under  the  Act  must  be  brought  in  the  County 
Court  (c),  and  the  amount  of  compensation  recoverable  is 
limited  (d).  It  will  be  observed  that  where  this  Act  applies 
it  considerably  alters  the  common  law  doctrine  of  common 
employment ;  but  as  it  only  gives  the  workman  the  same 
right  of  compensation  as  if  he  had  not  been  in  his  employer's 
service,  the  employer  can  rely  upon  the  workman's  contribu- 
tory negligence  as  a  defence  to  his  claim  under  the  Act  (e). 
There  is,  moreover,  nothing  which  prevents  a  workman 
from  contracting  himself  out  of  the  benefit  of  the  Act  (/). 

On  the  other  hand,  the  rights  given  to  workmen  by  the  60  k  61  Viot. 
Workmen's  Compensation  Act,  1897,  cannot  be  altered  °' 
by  contract,  except  where  a  scheme  of  compensation  has 
been  certified  by  the  Registrar  of  Friendly  Societies  (/7). 
This  Act  enables  a  workman  to  recover  certain  compensation 
from  his  employer  for  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  the  employment,  unless  the 
injury  is  attributable  to  the  serious  and  wilful  misconduct 
of  the  workman  {h).  The  Act,  therefore,  so  far  as  it 
applies,  goes  a  long  way  towards  making  an  employer  an 
insurer  of  his  workmen  against  injury.  It  is  not,  however, 
of  imiversal  application,  but  is  limited  to  certain  specified 
employments  (t).  A  person  may  be  a  workman  under  the 
Act  though  not  a  manual  labourer  (t) ;  and  it  is  important 

('«)  S.  1.  Q.  B.  D.  685 :  66  L.  J.  Q.  B.  340. 

{b)  S.  8  ;  see  88  k  39  Vict.  c.  90,  (/)  Clements \.  L.  dt-  K.  JK  R.Co,, 

».  10.  [1894]  2  Q.  B.  482. 

(c)  S.  6.  (gr)  S.  3. 

W  S.  3.  {h)  S.  1  (1),  (2). 

(e)    Thfmvas  v.    QuarUrmaine,   18  (i)  S.  7. 
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1?      KCm     ^At 


tlie  Act  imposes  liabilities  upon  the 
«f  a  eontraetor  to  compensate  the  contnctor^e 
as  if  ther  were  his  own  ( j).  Claims  to  oom- 
.  if  Bol  settled  by  agreement,  are  to  be  settled  by 


c  « 


rrspomdeat  tuperior  cannot  be  applied  to 
rffltofc  a  jftcdjord  answerable  for  a  nuisance  committed 

I  npoD  the  demised  premises  by  the  occopj- 

id.  -sritfss  it  be  shown  that  the  landlord  anthorised 

.    iniere  luremises  are  let  in  a  dangerous 


AHXiiun:!:;^  cc  fall  into  that  condition  during  the  term,  the 

ii::>i«:cL  if  xsder  no  oUigation  to  the  tenant  to  repair  the 

nsAsCQi^  3f  =c(  nespoBsible  for  injuries  caused  by  the  want 

•nt  r^wr   «>  die  tenant  or  a  stranger  whilst  using  the 

9r5^I:^«%^  n  «    But  it  is  otherwise  where  the  landlord  is 

ii^.  lis  V  r^fiur  the  d^ects,  for  then  he  is  answerable  for 

i:ii  .-*  ^:5^:;3M&e«s  of  his  neglect  to  perform  his  daty(R). 

^'ini*^  ircis^d  fcemises  adjoin  a  highway,  the  landlord 

i^  T>:c   lui&ibu^   to  a  passer-by  for  injuries  from  defects 

i:r  u«  TcveisiK^  such  as  an    insecure    chimney-pot   or 

iji:-^c^c:<  cTAXxr^.  which  arose  during  the  term,  and  which 

t^tf  ifcrclcri  «as  not  bound,  as  between  himself  and  the 

^cifcr:.  V  r«r«dT  .•;  ;  nor  is  he  liable,  if  the  defects  existed 

as  ^  "<j  ii:^^  of  ihe  demise,  but  the  duty  of  remedying  them 

^:j^  ^A".  ■:^tf:>lT  cast.  bT  the  terms  of  the  demise,  upon  the 

i^r.v:-:   t  .    He  is  liable,  however,  if  the  defects  existed 

Ai  4l>r  li:^^  of  the  demise  and  the  tenant  did  not  agree 

V   i^sc^v  themv^^«     An  occupier  of  premises  may  be 


;  s. :  ?. 

T<S  :  ><*  Harris  t.  Jttma,  45  L.  J. 

.*  Urn*  T.  Car^  n»7]  ^  Q-  ^ 

A\:-:  «;<  U  J.  Q.  R  193. 

v^  ifiViVr  T.   JIancock,   [1898]  2 

Q.  R  177. 

(o)  yflson   T.   Liverpool  Brewery 


Co,,  2  C.  P.  D.  311  :  46  L  J.  <J.  B. 
675. 

(j»)  Oicinnell  v.  Earner ,  L  R.  W 
C.  P.  658  ;  I*reay  v.  Biektaorr,  L  B. 
8  C.  P.  401. 

iq)  Payne  v.  Rogere,  2  H.  BL  S50 : 
SR.R.4I5;  Todd  y.  Itight,  9  C  ^ 
N.  S.  377 :  80  L.  J.  C,  P.  2l;Boicm 
V.  AtuUrwH,  [1894]  1  Q.  B.  164. 
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answerable    for    nuisances    conunitted    thereon    by    his 
licensees  (r). 

With  respect  to  public  functionaries,  having  authority,  P^^^^  ^^"^- 
such  as  judges  civil  or  ecclesiastical,  or  magistrates,  these 
parties  are,  in  general,  protected  from  the  consequences 
of  an  illegal  and  wrongful  act  done  by  an  officer  or  other 
person  employed  in  an  inferior  ministerial  capacity,  pro- 
vided that  the  principal  himself  acted  in  the  discharge  of 
his  duty,  and  within  the  scope  of  his  jurisdiction,  and  of 
the  authority  delegated  to  him.  The  principle,  however, 
on  which  a  private  person  or  a  company  is  liable  for 
damage  caused  by  the  neglect  of  servants  has  been  held 
applicable  to  a  corporation  which  has  been  entrusted  by  * 
statute  to  perform  certain  works,  and  to  receive  tolls  for 
the  use  of  such  works,  although  those  tolls,  unlike  the 
tolls  received  by  the  private  person  or  the  company,  are 
not  applied  to  the  use  of  the  corporation,  but  are  devoted 
to  the  maintenance  of  the  works  (s). 

"The  law  requires  that  the  execution  of  public  works 
by  a  public  body  shall  be  conducted  with  a  reasonable 
degree  of  care  and  skill;  and  if  they,  or  those  who  are 
employed  by  them,  are  guilty  of  negligence  in  the  perform- 
ance of  the  works  entrusted  to  them,  they  are  responsible 
to  the  party  injured  "(f). 

In  an  ordinary  case,  however,  where  public  commis- 
sioners in  execution  of  their  office  enter  into  a  contract 
for  the  performance  of  work,  it  seems  clear  that  the  person 
who  contracts  to  do  the  work  "  is  not  to  be  considered  as 

(r)    WhUe  V.  Jarneson,  L.   R.   18  (0  Clothier  v.   Webster,   12  C.  B. 

Eq.   303  ;  Jenkins    v.    Jack807i,   40  N.  S.  790,  796.     See  Browiilow  v. 

Ch.  D.  71 :  58  L.  J.  Ch.  124 ;   see  Mctr.   Board   of  JFoiks,   16   C.    B. 

A.  G.  V.  Tod  Heatley,  [1897]  1  Ch.  N.    S.    646;    Gibson    v.    Mai/or    of 

560.  Pi-eston,  L.  R.  5  Q.  B.  218  ;  Parsons 

(«)  Mersey  Docks  Trustees  v.  Gibbs,  v.  St.  MatheWy  Bcthnal  Green,  L.  R. 

L.  R.   1  H.  L.  93,  where  the  cases  3  C.  P.  56  ;  Uyavis  v.  Webster,  L.  R. 

are  reviewed.     See  R.  v.  Selby  Davi  4  Q.  B.  188. 
Commrs,,  [1892]  1  Q.  B.  348. 
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f^ble  to  ihe 
Civwn, 


a  senrmnt,  bot  as  a  person  canrmg  on  an  independent 
iMisiDesSs  sDch  as  the  commissioners  were  fully  justified 
in  emploTing  to  perform  works  which  they  could  not 
execute  for  themselves,  and  who  was  known  to  all  the 
world  as  performing  them*'(u).  And  the  person  thus 
employed  may  himself,  by  virtue  of  an  express  statutory 
clause^  be  protected  from  hability  whilst  acting  under  the 
din^ction  of  the  commissioners  (x) ;  provided  there  be  no 
personal  negligence  on  his  part  or  that  of  his  servants, 
since  a  negligent  execution  of  the  work  will  make  him 
liable  to  those  injured  thereby  (^).  And  a  shipowner  is 
not  responsible  at  common  law(z)  for  injuries  occasioned 
by  the  unskilful  navigation  of  his  vessel  whilst  under 
the  control  of  a  pilot  whom  the  owner  was  compelled 
to  take  on  board,  and  in  whose  selection  he  had  no 
voice  v<i^. 

It  is  clear,  also,  that  a  servant  of  the  Crown,  contracting 
in  his  official  capacity,  is  not  personally  liable  on  the 
contracts  so  entered  into.  In  such  cases,  therefore,  the  rule 
of  r€S}Hmd^at  sHj^rior  does  not  apply,  such  exceptions  to  it 
resulting  from  motives  of  public  policy;  for  no  prudent 
person  would  accept  a  pubUc  situation  at  the  hazard  of 
exposing  himself  to  a  multiplicity  of  suits  by  parties 
thinking  themselves  aggrieved  (b). 

Again,  the  maxim,  respimdeat  superior^  does  not  apply 
in  the  ease  of  the  sovereign ;  for,  as  we  have  before  seen, 
the  sovereign  is  not  liable  for  personal  negligence;  and, 
therefore,  the  principle,  ^U  fount  per  alium  faeit  per 


(i<)  Jutlgm.,  AUcH  T.  Eaywttnlf  7 
Q.  R  975.     See  anU,  p.  644. 

(:r)  IFard  t.  jL«r,  7  K  &  R  426 : 
:v*ricy<m  V.  EHU,  5  £.  &  B.  115. 

(y^i  Addison  on  Torts,  5th  ed.  671. 

(:)  See,  also,  57  &  58  A^ict.  c  60, 
8.  633 ;  Gm.  SUam  Xav.  Co.  y. 
British  d:  ColouicU  Steam  AVir.  Co.^ 
L.  K  4  Ex.  238 ;  ITii  LioHy  L.  R. 
2  P.  C.  525. 


(a)  The  ffaUey,  L.  K.  2  P.  C.  193, 
201,  202. 

See  The  TkeUa,  L.  R.  2  A.  &  £^ 
365. 

(6)  Per  Dallas,  C. J.,  GidUy  v.  Xrf. 
Paimerslon,  Z  B.  k  6.  286,  287 :  24 
R.  R.  668  ;  per  Ashhurst,  J.,  Mae- 
htxUh  y.  ffaldima$ui,  1  T.  B.  181, 
182  :  1  R.  R.  177  ;  /Ww«r  r. 
Eutckiiuon,  6  App.  Cas.  619. 
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which  is  applied  to  render  the  master  answerable  for  the 
negligence  of  his  servant,  because  this  has  arisen  from 
his  own  negligence  or  imprudence  in  selecting  or  retaining 
a  careless  servant — is  not  applicable  to  the  sovereign, 
in  whom  negligence  or  misconduct  cannot  be  implied,  and 
for  which,  if  it  occurs  in  fact,  the  law  affords  no  remedy. 
Accordingly,  in  a  case  already  alluded  to,  it  was  observed 
by  Lord  Lyndhurst,  that  instances  have  occurred  of  damage 
occasioned  by  the  negligent  management  of  ships  of  war, 
in  which  it  has  been  held,  that,  where  an  act  is  done  by 
one  of  the  crew  without  the  participation  of  the  commander, 
the  latter  is  not  responsible ;  but  that  if  the  principle 
contended  for  in  the  case  then  before  the  Court  were 
correct,  the  negligence  of  a  seaman  in  the  service  of  the 
Crown  would,  in  such  a  case,  render  the  Crown  liable  to 
make  good  the  damage;  a  proposition  which  certainly 
could  not  be  maintained  (c). 


(c)  Viscount  Canterbury  v.  A.-G,, 

1  PhiU.  806;  Feather  v.  Beff.,  6 
B.  &  S.  294  et  teq, ;  Tobin  v.  Beg., 
16  C.  B.  N.  S.  810 ;  Reg.  v.  Prince, 
L  R.  1  C.  C.  150.  See  ffodgkinson 
y,  Ftmie,  2  C.  B.  N.  S.  415. 

It  seems  almost  snperflaous  to  ob- 
serve, that  the  above  remarks  upon 
the  maxim  respondeat  superiory  are 
to  some  considerable  extent  appli- 
cable in  criminal  law.  On  the  one 
hand,  a  party  employing  an  innocent 
agent  is  liable  for  an  offence  com- 
mitted through  this  medium  ;  on  the 
other,  if  the  agent  had  a  guilty 
knowledge  he  will  be  responsible  as 
well  as  his  employer.  See  Bac.  Max. , 
reg.  16.  Though  "it  is  a  nile  of 
criminal  law  that  a  person  cannot  be 
criminally  liable  for  acting  as  the 
agent  of  another  without  any  know- 
ledge that  he  was  acting  wrongly  ;  " 
per  Crompton,  J.,  Hearne  v.  OarUm, 

2  E.  4  E.  76. 

In  Coleman  v.  Biches,  16  C.  B. 


118,  Jervis,  C.J.,  specifies  various 
cases  in  which  criminal  res|K)nsibility 
will  be  entailed  on  a  master  for  the 
acts  of  his  servants  in  the  ordinary 
course  of  their  employment. 

"There  are,"  moreover,  "many 
acts  of  a  servant  for  which,  though 
criminal,  the  master  is  civilly  respon* 
sible  by  action;"  ;>cr  Jervis,  C.J., 
Dunkley  v.  Farria,  2  C.  B.  458 ; 
Palmer  v.  Evans,  2  C.  B.  N.  S.  151  : 
Roberts  v.  Preston,  9  C.  B.  N.  S.  208. 

Upon  the  above  subject  Ltl.  Wens- 
leydale  thus  observes: — "I  take  it 
to  be  a  clear  proposition  of  law,  that 
if  a  man  employs  an  agent  for  a  per- 
fectly legal  pni'pose,  and  that  agent 
does  an  illegal  act,  that  act  does  not 
affect  the  principal  unless  a  great 
deal  more  is  shown :  unless  it  is 
shown  that  the  principal  directed  the 
agent  so  to  act,  or  really  meant  he 
should  so  act,  or  afterwards  ratified 
the  illegal  act,  or  that  he  appointed 
one  to  be  his  general  agent  to  do 
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A  subject  sustaining  a  legal  wrong  at  the  hands  of  a 
minister  of  the  Crown  is  not,  however,  without  a  remedy, 
for  "  as  the  sovereign  cannot  authorise  wrong  to  be  done 
the  authority  of  the  Crown  would  afford  no  defence  to  an 
action  brought  for  an  illegal  act  committed  by  an  officer  of 
the  Crown  "  (rf). 

Lastly,  assuming  that  an  act  which  would  prima  facie 
be  a  trespass,  is  done  by  lawful  order  of  the  government, 
the  party  who  commits  the  act  is  clearly  exempted  from 
liability ;  and  where  the  injury  "  is  an  act  of  state 
without  remedy,  except  by  appeal  to  the  justice  of  the 
state  which  inflicts  it,  or  by  application  of  the  individual 
sufferer  to  the  government  of  his  country  to  insist  upon 
compensation  from  the  government  of  this — in  either  view, 
the  wrong  is  no  longer  actionable  "  (e). 


General  nile. 


Omkis  Batihabitio  rbtrot&ahitub  bt  Mandato  priori 
iEQUiPABATUB.  (Co,  Litt,  207  A.) — A  suhscquent  ratiji- 
catitm  has  a  retrospective  effect^  and  is  equivalent  to  a 
prior  covimand. 

It  is  a  rule  of  very  wide  application,  and  one  repeatedly 
laid  down   in   the  Boman   law,  that   ratihabitio  mandato 


both  legal  and  illegal  acts ;  *'  Cooper 
V.  Slade,  6  H.  L.  Cas.  798 ;  and  see 
Parkea  v.  PrescoU,  L.  R.  4  Ex.  169. 

Also,  in  WUson  v.  i2anX*tn,  6  B.  & 
8.  216,  the  Court  thus  remark  :— **  It 
is  a  well-established  distinction,  that 
while  a  man  is  civilly  responsible  for 
the  acts  of  his  agent  when  acting 
within  the  established  limits  of  his 
authority,  he  will  not  be  criminally 
responsible    for    such    acts,    unless 
express  authority  be  shown,  or  the 
authority  is  necessarily  to  be  implied 
fiom  the  nature  of  the  employment, 
as  in  tJie  case  of  a  bookseller  held 
liable  for  the  sale  by  his  shopman 


of  a  libellous  publication.  Under 
ordinary  circumstances  the  authority 
of  the  agent  is  limited  to  that  which 
is  lawfuL  If  in  seeking  to  carry  oat 
the  purpose  of  his  employment  he 
oversteps  the  law,  he  outruns  his 
authority,  and  his  principal  will  not 
be  bound  by  what  he  does."  See, 
also,  Reg,  v.  Ste^uns,  L.  R.  1  Q.  B. 
702. 

(<Q  Judgm.,  Feather  v.  Big.,  6 
B.  &  S.  296  ;  see  ante,  p.  45. 

{e)  Vide  per  Parke,  B.,  Buron  v. 
Denman,  2  Exch.  189 :  explained  in 
Feather  v.  Reg.,  6  B.  &  S.  296. 
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comparatur  (/),  where  ratihMtio  means  "  the  act  of  assenting 
to  what  has  been  done  by  another  in  my  name  *'(<?).  "  No 
maxim,"  remarks  Mr.  Justice  Story,  **  is  better  settled  in 
reason  and  law  than  the  maxim,  omnis  ratihabitio  retrotra- 
hitur  et  jnandonto  priori  aquiparaUir,  at  all  events,  where  it 
does  not  prejudice  the  rights  of  strangers.  And  the  civil 
law  does  not,  it  is  believed,  differ  from  the  common  law  on 
this  subject"  (ft). 

It  is,  then,  true  as  a  general  rule,  that  a  subsequent 
ratification  and  adoption  by  a  person  of  what  has  been 
already  done  in  his  name  or  as  on  his  behalf,  but  without 
his  authority,  has  a  retrospective  effect,  and  is  equivalent 
to  his  previous  command.  For  instance,  if  a  stranger  pays 
a  debt  without  the  debtor's  authority,  but  acting  as  his 
agent  and  on  his  behalf,  and  the  debtor  subsequently 
ratifies  the  payment,  it  operates  as  a  good  payment  made 
by  the  debtor  on  the  date  when  it  was  actually  made  {i). 
And  if  an  action  is  brought  in  a  person's  name  and  for 
his  benefit,  but  without  his  knowledge,  his  subsequent 
ratification  of  the  proceedings  in  the  action  renders  them  as 
much  his  own  as  if  he  had  originally  authorised  them  (k). 

Without  multiplying  instances  of  the  doctrine,  it 
seems  sufBcient  to  state  the  general  proposition,  that  the 
subsequent  assent  by  the  principal  to  his  agent's  conduct 
not  only  exonerates  the  agent  from  the  consequences 
of  a  departure  from  his  orders,  but  likewise  renders  the 
principal  liable  on  contracts  made  in  violation  of  such 
orders,  or  even  where  there  has  been  no  previous  retainer 
or  employment ;   and  this  assent  may  be  inferred  from  the 

(/)  D.  46,  3,  12,  §  4  ;  D.  50,  17,  to  the  law  of  principal  and  agent,  is 

60 ;  D.  8,  6,  6,  §  9 ;  D.  48,  16,  1,  considered  at    length  in   Story  on 

§  14.  Agency. 

{g)  Briason.   ad  verb.      **  Ratiha-  (»)  Simimn  v.  Egginton,  10  Exch. 

bUio.''  845. 

(A)  FUcknerY,  United  StaUa  Barik,  (k)  Ancona  v.  Marks,  7  H.  &  K. 

8   Wheaton  (U.S.),   R.   868.      The  686. 
operation  of  the  maxim  with  reference 

ii.M.  42 
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Act  must  be 
done  on 
ratifier*8 
behalf. 


Contracts, 


conduct  of  the  principal  (Z).  The  sabseqoent  sanction  is 
considered  the  same  thing,  in  effect,  as  assent  at  the  time; 
the  difference  being,  that,  where  the  authority  is  given 
beforehand,  the  party  giving  it  must  trust  to  his  agent; 
if  it  be  given  subsequently  to  the  contract,  the  party  knows 
tbat  all  has  been  done  according  to  his  wishes  {m).  '*  That 
an  act  done  for  another  by  a  person  not  assuming  to  act  for 
himself,  but  for  such  other  person,  though  without  any 
precedent  authority  whatever,  becomes  the  act  of  the 
principal  if  subsequently  ratified  by  him,  is  the  known 
and  well-established  rule  of  law.  In  that  case,  the 
principal  is  bound  by  the  act,  whether  it  be  for  his 
detriment  or  advantage,  and  whether  it  be  founded  on  a 
tort  or  a  contract,  to  the  same  extent  as  by,  and  with  all 
the  consequences  which  follow  from,  the  same  act  done  by 
his  previous  authority  "  (n). 

The  principal  limitation  to  the  doctrine  that  a  person 
can,  by  ratifying  another's  act,  render  that  act  his  own  in 
law,  lies  in  the  rule  that  a  person  cannot  be  said  in  law 
to  ratily  another's  act,  unless  that  other,  in  doing  the  act, 
purported,  or  assumed,  or  intended  (o)  to  do  it  as  such 
person's  agent ;  and  this  rule  applies  equally  whether  the 
doctrine  of  ratification  is  invoked  to  enable  a  person  to  take 
the  benefit  of  an  act,  or  to  render  him  liable  therefor  as  a 
principal,  or  to  justify  an  act  as  done  by  lawful  authority. 

Thus,  with  regard  to  contracts,  it  is  a  well-established 
principle  that  '^  to  entitle  a  person  to  sue  upon  a  contract, 
it  must  be  clearly  shown  that  he  himself  made  it  or  that  it 
was  made  on  his  behalf  by  an  agent  authorised  to  act  for 
him  at  the  time,  or  whose  act  has  been  subsequently 
ratified  and  adopted  by  him  "  (p). 


{I)  Smith,  Merc.  Law,  9th  ed.  125, 
and  cases  there  cited. 

(w)  Per  Best,  C.J.,  Maciean  v. 
Dunn,  4  Bing.  727  ;  29  R.  R,  714. 

in)  Wilson  v.   Tumman,  6  M.  Ac 


Gr.  242. 

(o)  See  Durant  v.  BoberU,  [1900] 
1  Q.  B.  629 :  69  L.  J.  Q.  B.  381 

{p)  Wataon  v.  Swamif  11  C.  B. 
N.  S.  766,  771. 
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Again,  with  regard  to  torts,  it  is  laid  down  t^at,  by  the  Torte. 
common  law,  **  he  that  receive th  a  trespasser,  and  agreeth 
to  a  trespass  after  it  be  done  is  no  trespasser,  unless  the 
trespass  was  done  to  his  use  or  for  his  benefit,  and  then  his 
agreement  subsequent  amounteth  to  a  commandment "  {q)» 
The  question  of  liability  for  a  tort  by  ratification  accord- 
ingly depends  upon  whether  the  act  was  originally  intended 
to  be  done  to  the  use  or  for  the  benefit  of  the  party  who 
is  afterwards  said  to  have  ratified  it  (r).  Therefore,  if  A. 
wrongfully  seize  my  gun  to  his  own  use,  B.  does  not  become 
answerable  for  that  trespass,  because  he  afterwards  receives 
the  gun  from  B.  and  refuses  my  demand  for  its  return  («). 
And,  similarly,  if  the  sheriflf,  acting  under  a  valid  writ  by 
the  command  of  the  Court  and  as  the  servant  of  the  Court, 
seizes  the  wrong  person's  goods,  a  subsequent  declaration 
by  the  execution  creditor  of  his  approval  of  the  seizure  does 
not  make  the  seizure  a  wrongful  seizure  by  him :  to  render 
him  answerable  for  the  seizure,  it  is  necessary  to  show  that 
it  was  done  under  his  previous  direction  (f). 

It  has  long  been  settled  that  a  person  who  does  an  act  Jastification. 
on  his  own  behalf  cannot  afterwards  justify  it  as  done  on 
behalf  of  another  or  rely  on  that  other*s  subsequent  assent 
to  the  act.  On  this  point  it  is  sufficient  to  cite  the  words 
of  Anderson,  C.J.  (u) :  **  If  one  have  cause  to  distrain  my 
goods,  and  a  stranger,  of  his  own  wrong,  without  any 
warrant  or  authority  given  him  by  the  other,  take  my 
goods,  not  as  bailiff  or  servant  to  the  other,  and  I  bring  an 
action  of  trespass  against  him,  can  he  excuse  himself,  by 
saying  that  he  did  it  as  bailiff  or  servant?  Can  he  so 
father  his  misdemeanors  upon  another?    He  cannot;  for 

iq)  4  Inst.  817  ;  citedby  Parke,  J.,  (a)   WiUon  v.  Barker,  4  B.  &  Ad. 

4  B.  Jt  Ad.  616 ;  and  by  Willes,  J.,  614. 

Stacfy  V.  \VhUehur8t,  18  G.  B.  N.  S.  (0   Wilson  v.  Taiiwian,  (J  M.  &  Gr. 

■m.  236,    242;   Morris    v.   Salberg,    22 

(r)  jQdgm.,   Easteni  Cou^Uies  M.  Q.  B.  D.  614:  58  L.  J.  Q.  B.  275. 
f\   V.   Brooni,    6   Exch.    814,    327.  (m)  Godbolt,  109. 

citing  4  Inst.  317. 
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ccee  be  w;ii5  a  trespasser,  and  his  intent  was  manifest.  But 
if  on^  iisirain  as  bailiff,  although,  in  trath,  he  is  not  bailiff: 
if  aher  he  in  vhose  right  he  doth  it  doth  assent,  he  shall 
n.^  t^  ronished  as  a  trespasser,  for  that  assent  shall  have 
nrlaii.^n  onto  the  time  of  the  distress  t-aken." 
'■"r-ccri:  l\  m:ist  l«e  observed,  however,  that  there  is  one  class  of 

cases  in  which  a  person  mav,  perhaps,  be  said  to  adopt  or 
ratify  an  act  although  it  was  done  without  any  pretence  of 
doin^  it  on  his  behalf.  For  it  is  well  established  that  a  person 
wbc^e  px^ls  are  wrongfully  seized  and  sold  may  waive  the 
i.^rL  afimm  the  sale  as  a  «ale  by  his  authority,  and  recover 
the  prv^reeds  as  money  had  and  received  to  his  use  (x). 
C^T.:Ta:^'».       Whether  a  criminal  act  can  be  so  ratified  as  to  make  it  in 

law  the  criminal  act  of  the  person  ratifying  it  is  a  question 
on  which  there  seems  to  be  no  clear  decision.  In  Reg.  v. 
ir-^^tdTtinf  •j.'t  it  seems  that  the  opinion  of  some  of  the 
Judges  was  that  a  person  is  guilty  of  knowingly  receiving 
stolen  goods,  if,  with  knowledge  of  the  felony,  he  ratifies 
their  receipt  by  a  perscm  who  assumed  to  receive  them  on 
his  behalf,  the  acts  of  ratification  being  an  agreement  with 
the  thief  for  the  price  of  the  goods  and  payment  thereof. 
The  main  spnound,  however,  of  the  decision  in  this  ease 
appears  to  have  been  that  the  receipt  of  the  goods  was  not 
complete  until  the  price  was  agreed  and  paid. 
Forv:^7T.  It  seem$«  safe  to  say  that  a  person  whose  signature  is 

forged  cannot  ratify  the  act  so  as  to  protect  the  forger  from 
the  charge  of  forgery  (z) ;  and  it  has  been  held  that  where 
a  person's  signature  is  forged  to  a  promissory  note,  the 
doctrine  of  liabilitv  by  ratification  cannot  be  invoked  against 
him  in  an  action  on  the  note,  the  forger's  pretence  having 
been,  not  that  the  signature  was  authorised,  but  that  it 

(;r^  Laminr    v.    DonrU,     2    Ld.  (y)  81  L.  J.   M.  C.  91 :  L  &  C. 

Raym.    1216;  SmitA   r.   £f<Ht>^n^    4  122  ;  see  1  Smith,  L.  C,  10th  ed. 

T.  R.  211  :  2  Smith  L.  C.  10th  ed.  851. 

143 ;  Bodgt-rs  v.  Jtfa»r,  15  M.  &  AV.  (=)  deeper  Ld.  Blackburn,  6  App. 

44S  ;  see  anUy  p.  232.  Cas.  99. 
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was  genuine  (a).  The  person  whose  signature  is  forged 
may,  indeed,  become  estopped  by  his  eonduet  from  setting 
np  that  it  is  not  genuine  (b) ;  but  a  contract  by  him  that  he 
will  not  dispute  the  signature  in  consideration  of  the  forger 
not  being  prosecuted  is  illegal,  and  creates  no  estoppel  as 
between  the  parties  thereto  (c). 

The  principle,  it  will  be  noticed,  is  that  a  ratification  is  incapaoityto 
equivalent  to  a  prior  command ;  and  it  has  no  greater  force. 
A  person  cannot  ratify  an  act,  if  at  the  time  of  the  act  he 
had  no  capacity  to  command  or  to  do  it  (d) ;  and  there  can 
be  no  ratification  of  an  act  by  a  person  who  when  the  act 
was  done  had  no  existence  actually  or  in  contemplation  of 
law  (c).  Thns  a  corporation  cannot  ratify  a  contract  which 
a  person  purported  to  make  on  its  behalf  before  its  in- 
corporation (/).  On  the  other  hand,  as  the  title  of  an 
administrator,  when  be  has  been  appointed,  relates  back  to 
the  time  of  the  intestate's  death,  it  has  been  held  that  an 
administrator  can  ratify  a  sale  of  the  intestate's  property 
made  before  bis  appointment  by  a  person  purporting  to 
Bell  as  agent  for  whatever  person  might  happen  to  be  the 
intestate's  legal  representative  ig). 

Although  the  subsequent  ratification  of  an  act  done  as  Kntilicntion, 
agent  is,  as  a  rule,  equivalent  to  a  prior  command,  there  "  '*"  '^ 
are  cases  in  which  a  ratification  is  of  no  effect,  because  it 
comes  too  late.  For,  where  the  time  within  which  a  person 
has  power  to  do  an  act  is  limited,  he  cannot  ratify  the  act, 
if  done  without  his  previous  authority,  unless  he  ratify  it 
before  hie  power  to  do  the  act  has  ceased  {k).    Thus,  a 

(a)  Bmolc  v.  Boot,  L.  R.  S  Ex.  S9.  Jvenw   HoUl  Co. ,  33  Id.  10  ;    see 

{b)  See  4G  A  46  Vict,  c  SI,  s.  24.  Hoicard  v.  PaUnt  Ivory  Co.,  38  Id. 

{c)  Brook  T.  Hook,  rupra.  156. 

{d)  SuAe  V.  JMury  Co.,   L.   R.  (9)  FoaUr  v.   BaU$,  12  M.  Jlc  W. 

7  H.  L,  66S.  2-26  ;  see  JU   IViU^m,   19  Q.   B.  D. 

M  FtT  Willes  J.,  L  R.  7  C.  P.  234  ;  post,  p.  687, 

184,  (A)  Ai'\sicaTth  v.  Crake,  L.  R.  i 

{f)  Rt  Empi-tit  Enyiutering  Co.,-  C.    P.    <78 ;    Dibbins    t.    Dihbins, 

19  Ch.  D.  125;  Be  Norfkiimbertawl  [1896]  2  Ch,  348:  85  L.  J.  Ch.  725. 
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landlord  cannot  rely  npon  an  unauthorised  notice  to  his 
tenant  to  quit,  unless  he  ratify  it  before  the  time  for  giving 
the  notice  has  passed  (t) ;  and  a  person  who  stops  goods  in 
transitu,  as  agent  for  the  seller,  but  without  his  authority, 
cannot  justify  the  act,  unless  it  be  ratified  before  the  seller's 
right  of  stoppage  is  lost  (A).  And  the  rule  has  been  stated 
to  be  that  an  estate  once  vested  cannot  be  divested,  nor  can 
an  act  lawful  at  the  time  of  its  performance  be  rendered 
unlawful,  by  the  application  of  the  doctrine  of  ratifica- 
tion (Z).  Moreover,  it  must  be  observed  that  a  ratification 
is  an  election  to  confirm  an  act,  and  that,  being  an  elec- 
tion, it  must  be  made  within  a  reasonable  time,  the 
standard  of  reasonableness  depending  in  each  case  upon 
its  circumstances  (in). 

Again,  if  a  person  pay  another's  debt,  acting  as  his  agent, 
but  without  his  authority,  it  is  open  to  such  person  and 
the  creditor,  so  long  as  the  payment  remains  unratified,  to 
agree  to  cancel  it,  and,  after  it  has  been  so  cancelled,  the 
debtor  cannot  take  the  benefit  of  the  payment  by  ratifying 
it  (n).  But  upon  the  acceptance,  though  not  authorised,  of 
an  offer  of  purchase,  the  person  who  made  the  offer  cannot, 
by  his  mere  withdrawal  of  it,  render  the  acceptance 
incapable  of  ratification  (o). 
Conditions  From  what  has  been  already  said  the  reader  will  gather 

°^Jc^*l-  that  to  constitute  a  valid  ratification  three  conditions  most, 

ratification. 

as  a  rule,  be  satisfied :  first,  the  agent  whose  act  is  sought 
to  be  ratified  must  have  intended  to  act  for  the  principal ; 
secondly,  at  the  time  the  act  was  done  the  agent  must  hare 
had  a  competent  principal ;  and  thirdly,  at  the  time  of  the 
ratification  the  principal  must  be  legally  capable  of  doing 

{i)  Doe    V,     Ooldwin,     2     Q.    B.  (m)  Per  Boweu,L.J.,  Re  Pcfrtugitis" 

1 43.  Consolulaied  Mines,  45  Ch.  D.  l^  34. 

(k)  Bird  v.  -Brcwm,  4  Exch.  786.  (n)   IValier  v.  James,  L.  K.  6  Ex- 

(I)  Per     Cotton,      L.J.,      Bolton  124. 

Partners  v.  LambeH,  41  Ch.  D.  295,  (o)  Bolton    PaHners  v.  Lamkri, 

807.  41  Ch.  D.  295  :  58  L.  J.  Ch.  425. 


THB   LAW  OP   CONTRACTS.  663 

the  act  himself  (p).  Moreover,  in  order  to  render  the 
ratification  of  an  act  binding,  ''  the  ratification  must  be 
either  with  full  knowledge  of  the  character  of  the  act  to  be 
adopted,  or  with  the  intention  to  adopt  it  at  all  events  and 
under  whatever  circumstances"  (q).  Where  the  supposed 
ratification  relates  to  acts  as  to  which  there  is  no  pretence 
of  any  previous  authority,  "  full  knowledge  of  the  facts  and 
unequivocal  adoption  after  such  knowledge  must  be  proved, 
or,  in  the  alternative,  the  circumstances  of  the  alleged 
ratification  must  be  such  as  to  warrant  the  clear  inference 
that  the  principal  was  adopting  the  supposed  agent's  acts, 
whatever  they  were  or  however  culpable  they  were  "  (r). 

Without  discussing  at  length  by  what  acts  a  ratifica- 
tion may  be  shown,  we  may  point  out  here  that  where 
work  is  done  to  property,  such  as  repairs  to  a  ship, 
under  an  order  not  authorised  by  the  owner,  the  mere 
fact  that  the  owner  afterwards  takes  possession  of  the 
2)roperty  and  deals  with  it  as  his  own  is  not  evidence 
that  he  has  ratified  the  order:  it  is  not  like  the  case 
of  an  acceptance  of  goods  which  were  not  previously  the 
acceptor's  property  («). 

The  doctrine  that  ratification  is  equivalent  to  prior  Ratification 
command  is  applicable  to  persons,  not  only  when  they  act  ^ 
on  behalf  of  private  individuals,  but  also  when  they  act  on 
behalf  of  the  Crown  (t).  For  instance,  in  1841,  Captain 
Denman,  having  been  sent  to  the  Gallinas  to  rescue  two 
British  subjects,  detained  there  as  slaves,  took  upon  him- 
self, without  previous  orders,  to  break  up  a  slave-dealing 
establishment,  and  when  its  owner  subsequently  brought 
an  action  against  him  it  was  held  that  he  could  justify 

{p)  See  per  Wright,  J.,  Frith  v.  App.  Cas.  111. 

S(ai7ie8,  [1897]  2  Q.  B.  70,  75 :  66  (r)  Marsh  v.  Jones,  [1897]  1  Ch. 

L.  J.  Q.  B.  610.  213,  247  :  66  L.  J.  Ch.  128. 

{q)  Per  Willes,  J.,  L.  R.  7  C.  P.  («)  See  /brwia/i  v.  Tlie  Liddesdalf, 

57 ;  see  Freeman  v.  Boaher,  13  Q.  B.  [1900]  A.  C.  190. 

780 ;   E,  Countiea  R  Co,  v.  Broom,  (t)  Phillii)S  r.  Eyre,  L.  R.  6  Q.  B. 

6  Exch.   314  ;  Za  Banque  Jacques-  23,  24. 
Cartier  v.  La  Banque  (TEparque,  13 
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his  acts  by  showing  that  the  British  Government  had 
ratified  them,  and  that  they  were  consequently  acts  of 
State,  the  responsibility  for  which  rested  with  the  Grown 
alone  (lO. 


Rule,  and 
reanon  of  tbc 

rule. 


Statute. 


Nihil  tam  conveniens  est  naturali  -^quitati  quam 
unumquodque  dissolvi  eo  llo amine  quo  mgatum  est. 
(2  Inst.  360.) — Nothing  is  so  consonant  to  natural  equity 
as  that  every  contract  should  be  dissolved  by  the  means 
which  rendered  it  binding. 

It  is  an  old  rule  of  the  common  law  that  every  contract 
ought  to  be  dissolved  by  matter  of  as  high  a  nature  as  that 
which  first  made  it  obligatory  (a:).     It  was  considered  to 
be  **  inconvenient  that  matters  in  writing,  made  by  advice 
and   consideration,  and  which  finally  import  the  certain 
truth  of  the  agreement  of  the  parties,  should  be  controlled 
by  averment  of  the  parties,  to  be  proved  by  the  uncertain 
testimony  of  slippery  memory  "  (^) ;  and  it  was  therefore 
laid  down,  that,  **  an  obligation  is  not  made  void  but  by 
a  release ;    for  Jiatiinde  est  qiiidlibet  dissolvi  eo   modo  qm 
ligatnr:  a  record  by  a  record;   a  deed  by  a  deed;    and  a 
parol  promise  or  agreement  is  dissolved  by  parol ;  and  an 
Act  of  Parliament  by  an  Act  of  Parliament.     This  reason 
and  this  rule  of  law  are  always  of  force  in  the  common 
law'*W. 

In  the  first  place,  with  respect  to  statutes  of  the  realm, 
we  may  remark  that  these,  being  created  by  an  exercise 
of  the  highest  authority  which  the  constitution  of  this 
country  acknowledges,  cannot  be  dispensed  with,  amended, 
suspended,  or  repealed,  but  by  the  authority  by  which  they 


(m)  Buron  v.  Denimvn^  .2  Excli. 
167  ;  see  also  Sec,  of  State  for  Imlia 
V.  Sahabdy  13  Moo.  P.  C.  86. 

(x)  Jenk.  Cent.  166  ;  Id.  74. 

iy)  Comiiesf  of  HiUland's  case,  5 


marriage  niay  be  lost  by  marriaire: 
eodcm  nwdo  quo  quid  cajtMiluitur 
.  dissolvitur : "  see  Cniise  on  DigDitii>s» 
2nd  ed.  90  ;  cited  dnoley  v.  Cwrlof 
[1900]  r.  123. 


Rep.  26.     **  That  which  is  gained  by  (s)  Jenk.  Cent.  70. 
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were  msLdeijura  eodem  modo  destitmintur  quo  con8titiiuntur(ja). 
It  was,  indeed,  a  maxim  of  the  civilians  that,  as  laws  might 
be  established  by  long  and  continued  custom,  so  they  could 
likewise  be  abrogated  by  desuetude,  or  be  annulled  by 
contrary  usage:  ea  zero  qua  ipsa  sibi  quctque  civitas  con- 
stituit  scepe  mutari  soleut  vel  tacito  consensu  populi  vcl  alia 
p*)8tea  lege  lata  (b).  Our  law,  however,  follows  the  safer 
rule,  that  every  statute  continues  in  force  till  repealed  by 
the  legislature  (c). 

We  propose,  in  the  next  place,  to  consider  the  three  Record, 
following  species  of  obligations:  viz.,  by  record,  by  specialty, 
and  by  simple  contract;   as  to  the  first  of  which  it  will 
sufl&ce  to  say,  that  an  obligation  by  record  may  be  discharged 
by  a  release  under  seal  (rf). 

In  the  case  of  a  specialty,  no  rule  of  our  common  law  Specialty, 
was  better  established   than   that   such  a  contract  could,  charged  be- 
before   breach,  only  be  discharged   by  an  instrument  of  fore  oreach. 
equal   force  (e) ;   that  a  subsequent  parol,  that  is  to  say, 
written  or  verbal  agreement,  not  under  seal,  dispensing 
with  or  varying  the  time  or  mode  of  performance  of  an 
act  covenanted  to  be  done,  could  not  be  pleaded  in  bar  to 
an  action,  on  an  instrument  under  seal,  for  non-perform- 
ance of  the  act  in  the  manner  thereby  prescribed  (/), — hi 

(«)  Dwarr.    Stats.,    2iid   e«l.    529 ;  Ah\.  406  :    19  R.  R.   349,   affords  a 

Hell.  Diet,  aud  Dig.  of  Scotch  Law,  remarkable  instance  of  the  iiile.    See, 

€36.     *'  Cnjus  est  instUiure  e^us  est  also,  per  Patteson,  J.,  Meg.  v.  Arc/i- 

{ilrogare.     We   say,    in   general,    be  bisho})  of  Canterbury ^  11  Q.  B.  627  ; 

that    institutes  may  also  abrogate,  and  aiite^  p.  18. 

most  especiaUy  when  the  institution  {d)  Per  Parke,  B.,  Barker  v.  St, 

is  not  only  by,  but  for  himself.     If  Quintiv,  12  M.  k  W.  453  (cited  in 

the  multitude,  therefore,  do  institute,  Exp.  Gavies,  3  H.  &  C.  299) ;  Litt, 

the    multitude    may  abrogate  ;  and  s.  507,  and  the  commentary  thereon  ; 

\'     they  themselves,  or  those  who  succeed  Shep.     Touch.,    by    Pi*eston,     322; 

'        in    the   same  right,   can  only  be  fit  I'armer y. Mottram,  7 Scoit^^.'R.iOS. 

judges  of  the  performance  of  the  ends  (c)  Per  Bosanquet,  J.,  3  Scott,  N. 

of  the  institution  :"  Sidney,  Discourse  R.  216. 

concerning  Government,  p.  16.  (/)  Heard  v.    Wadham^  1   East, 

{h)  I.  1,  2,  11  ;  Irving,  Civ.  Law,  619  ;  Gwynne  v.  Davy,  2  Scott,  N. 

4th  ed.  123.  R.    29  ;    cited    by    CVkburn,   C.J., 

(c)  Ashfm-d  v.   Th<n-nton,   1   B.  &  L.  R.  3  Q.  B.  127  ;  AV  v.  Harrison, 
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short,  that  the  terms  of  a  deed  could  not  be  contradicied 
or  varied  by  parol;  that  a  parol  licence  could  not  be  set 
up  in  opposition  to  a  deed  (g). 

In  equity,  however,  the  rule  is  different ;  a  parol  agree- 
ment, founded  on  valuable  consideration,  was  formerly 
a  good  ground  for  an  injunction  to  restrain  an  action  upon 
a  deed,  brought  in  breach  of  the  agreement ;  and  it  is  clear 
that  the  rule  of  equity,  which  now  prevails  in  the  High 
Court  (h),  is  that  a  contract  under  seal,  even  though  the 
contract  be  one  which  is  required  by  law  to  be  in  writing, 
may  be  rescinded  by  a  valid  parol  agreement  (e). 
Accord  and  It  is  well  established  that,  at  the  common  law,  accord 

after  breach.     &nd  satisfaction  after  a  breach  is  a  good  defence  to  an 

action  to  recover  unliquidated  damages  for  the  breach  of 
a  contract  under  seal,  but  not  to  an  action  to  recover 
a  specialty  debt;  the  distinction  being  that,  in  the  latter 
case,  the  duty  to  pay  the  debt  is  deemed  to  arise  entirely 
from  the  deed,  and  therefore  can  be  avoided  only  by  matter 
of  as  high  a  nature;  whereas,  in  the  former  case,  the 
action  is  considered  to  be  founded,  not  entirely  upon  the 
deed,  but  mainly  upon  the  subsequent  wrong  or  default, 
which,  as  it  supports  only  a  claim  to  amends,  may  be 
satisfied  by  amends  given  {k).  It  is  equally  well  established, 
however,  that,  in  equity,  a  specialty  debt  may  be  discharged, 
when  overdue,  by  accord  and  satisfaction,  and  the  role 
of  equity  now  prevails  in  the  High  Court  (I). 

It  has  been  thought  that,  by  the  rules  of  equity,  a  voluntcury 
parol  declaration  by  a  creditor  that  he  intends  to  release  his 
debtor  from  the  debt  becomes  binding  upon  the  creditor  after 

2  T.   R.   425  :  1  R.  R.  513  ;  Blake's  (g)  Per  Ltish,  J.,  Albert  v.  Gros. 

cate,  6  Rep.  43  ;  Peytoe^s  easCf  9  Rep.  venor  Investment  Co,,  L.  R.  3  Q.  B. 

77  ;  Kaye  v.  ffagh&m,  1  Taunt.  428  :  128. 

10  R.  R.  658  ;  Cocks  v,  Nash,  9  Ring.  (h)  36  &  87  Vict.  c.  66,  s.  25  (11). 

341  :     85    K    R.   647  :    Harden   v.  (0  Fiy,  Spec.   Perf.,  3rd  ed.  pp. 

CU/Um,  1  Q.  B.  622  ;  Rippinghall  v.  469,  470. 

lAoyd,  5  B.  &  Ad.  742,  is  jwirticularly  {k)  Blake's  case,  6  Rep.  43  b. 

worthy  of  perusal  in  connection  with  {I)  Steeds  v.  Steeds,  22  Q.  B.  I). 

the  above  subject.  587  :  58  L.  J.  Q.  B.  802. 
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the  debtor  has  acted  upon  the  faith  of  it  (m).  But  this  seems 
to  be  incorrect ;  for  even  in  equity,  a  representation,  to  create 
an  estoppel,  must  be  a  misrepresentation  of  an  existing  fact, 
and  not  of  a  mere  intention  (n). 

The  extent  of  applicability  of  the  maxim,  unnmquodqne  Simple  con- 
disaolvitur  eodem  Ugamine  quo  ligatur,  to  simple  contracts, 
may  be  thus  concisely  indicated :  **  It  is,"  said  Parke,  B., 
in  Foster  v.  Dawher  (o),  **  competent  for  both  parties  to  an 
executory  contract,  by  mutual  agreement,  without  any 
satisfaction,  to  discharge  the  obligation  of  that  contract  (j[>). 
But  an  executed  contract  cannot  be  discharged,  except  by 
release  under  seal,  or  by  performance  of  the  obligation." 
or  by  accord  and  satisfaction  (q),  A  bill  of  exchange  or 
promissory  note,  however,  stands  on  a  different  footing, 
and  the  obligation  thereon  may,  even  after  breach,  be 
discharged  by  the  waiver  or  renunciation  of  the  holder  (?) : 
a  doctrine  which  the  45  &  46  Vict.  c.  61,  s.  62,  recognises, 
but  limits  by  the  requirement  that  the  renunciation,  which 
must  be  absolute  and  unconditional,  must  also  be  in  writing 
unless  the  bill  or  note  be  delivered  up  to  the  acceptor  or 
maker  («). 

With  respect,  then,  to  simple  contracts,  which  are  neither 
within  the  operation  of  the  Statute  of  Frauds  nor  under 
the  control  of  any  Act  of  Parliament,  the  rule  is,  that  such 


? 


{vi)  Yeonvans  v.  WUliainSf  L.  R. 
1  Eki-  184. 

(n)  Jorden  v,  Mmiey,  5  H.  L.  C. 
185  ;  Chadwick  v.  Manning^  [1896] 
A.  C.  231  :  65  L.  J.  P.  C.  42.  See 
also  Afadditoii  v.  Aldersrm,  S  App. 
Cas.  473. 

(o)  6  Exch.  839,  851. 

( p)  See  Ik  Bemardy  v.  Harding, 
8  Exch.  822. 

(  q)  Ooldham  v.  Edtoards,  17  C.  B. 
141.  **It  is  a  general  rule  of  law, 
that  a  Himple  contract  may  before 
bleach  be  waived  or  discharged, 
without  a  deed  and  without  considera- 


tion ;  but  after  breach  there  can  be 
no  discharge,  except  by  deed  or  upon 
sufficient  consideration."  Hyles  on 
Bills,  7th  ed.,  p.  168,  adopted  by 
Bramwell,  B.,  Dohson  v,  EspU,  2 
H.  k  N.  79,  83  (which  shows  that 
"  leave  and  licence  "  is  not  a  proper 
plea  to  a  declaration  for  breach  of 
contract).  Clay  v.  Turley,  27  L.  J. 
Ex.  2. 

(r)  Cook  V.  Lister,  13  C.  B.  N.  S. 
543,  593;  Judgm.,  Foster  y,  Dawher, 
6  Exch.  861, 

(«)  ^ea  Edwards  Y,  Walters,  [1^9^] 
2  Ch.  157  :  65  L.  J.  Ch.  557. 
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contracts  may,  before  breach,  be  dissolved  by  parol ;  the 
term  parol  being  understood  as  applicable  indifferently  to 
written  and  verbal  contracts.  By  the  general  rules  of  the 
common  law,  and  independently  of  any  statutory  enact- 
ment, if  there  be  a  contract  which  has  been  reduced  into 
writing,  and  which  is  meant  in  itself  to  constitute  an  entire 
agreement,  verbal  evidence  is  not  allowed  to  be  given  of 
what  passed  between  the  parties,  either  before  the  written 
instrument  was  made,  or  during  the  time  that  it  was  in 
a  state  of  preparation,  so  as  to  add  to,  or  subtract  from,  or 
in  any  manner  to  vary  or  qualify,  the  written  contract  (/) ; 
but,  after  the  instrument  has  been  reduced  into  writing,  it 
is  competent  to  the  parties,  at  any  time  before  breach  of  it, 
by  a  new  contract,  not  in  writing,  either  altogether  to  waive, 
dissolve,  or  annul  the  former  agreement,  or  in  any  manner 
to  add  to,  or  subtract  from,  or  vary,  or  qualify -the  terms  of 
it,  and  thus  to  make  it  a  new  contract,  which  is  to  be  proved 
partly  by  the  written  agreement,  and  partly  by  the  subse- 
quent verbal  terms  engrafted  upon  what  will  be  thus  left  of 
the  written  agi'eement  (t/).     It  should  be  observed,  that  the 


(0  See  Ellen  v.  Blake,  13  M.  &  W. 
614  (which  piTsonts  a  good  iUustra- 
tion  of  this  rule) ;  Abrey  v.  CrvXy 
L.  R.  5  C.  P.  37  ;  Laurie  v.  Schole- 
field,  L.  R.  4  G.  P.  622 ;  per  Willes, 
•I.,  Htfficld  V.  Meadows,  L.  R.  4 
C.  P.  699  ;  LockeU  v.  Nicklin,  tJ 
Exch.  93  ;  Martin  v.  Pycrofl,  2  De 
(t.  M.  k  G.  785  ;  Adattisv.  Wordley, 
1  M.  &  W.  374,  380 :  recognised  in 
Flight  V.  Gray,  3  C.  B,  N,  S.  320, 
322  ;  Hughes  v.  Staiham,  4  B.  &  C. 
187  ;  Hoare  v.  Graham,  3  Camp. 
57  :  13  R.  R.  752 ;  cited  per  Tindal, 
C.J.,  5  Scott,  N.  R.  254;  Heiisonv. 
Coope,  3  Scott,  N.  R.  48  ;  Rmy  v. 
RichardsiM,  2  Cr.  M.  &  R.  422  ;  per 
Bayley,  J.,  Lewis  v.  Jones,  4  B.  &  C. 
512  :  28  R.  R.  360  ;  per  Ld.  Abinger, 
Allen  V.  Fink,  4  M.  &  W.  140,  144  ; 
Knapp  V.  Harden,  1  Gale,  47  ;  Soares 


V,  Glyn,  8  Q.  B.  42  ;  ManUy  v.  Botf- 
cot,  2  E.  k  B.  46. 

See  Malpas  v.  L.  <fc  5.  JK.  K  Co.. 
L.  R.  1  C.  P.  336. 

A  mistake  in  the  original  written 
contract  may  sometimes  he  set  np  by 
way  of  equitable  defence:  see  SUde 
V,  Haddock,  10  Exch.  648 ;  ReL^  v. 
ScoUish  Equitable  Zi/c  Ass.  Soc.,  2 
H.  &  N.  19  ;  IVake  v.  ffarrop,  6 
H.  &  N,  768  ;  Pottle  v.  Homibrwk, 
[1897]  1  Ch.  25 :  66  L.  J.  Ch.  144. 

(it)  Judgm.,  Goss  V.  Lord  Nu^niy 
5  B.  &  Ad.  64,  65  :  39  R  R.  392 ; 
Hargreavcs  v.  Parsons,  13  M.  &  W. 
661.  Taylor  v.  Hilary,  1  Cr.  M.  * 
R.  741,  and  Giles  v.  Speneer,  3  C.  B. 
N.  S.  244,  present  instances  of  sub- 
stituted agreements.  See,  also,  Pai- 
more  v.  Colbum,  Id.  65  ;  Douglas  v. 
PVaison,  17  C.  B.  685. 
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first  part  of  the  above  rule  is  confined  and  must  be  restricted 
in  its  application  to  a  contemporaneous  verbal  agreement. 
It  has  been  expressly  decided,  that,  in  an  action  on  a  bill 
or  note,  a  contemporaneous  agreement,  in  writing,  may  be 
set  up,  as  between  the  immediate  parties,  to  vary  the  con- 
tract evidenced  by  such  instrument  {x) ;  and  a  verbal  agree- 
ment, set  up  in  suspension — though  not  in  defeasance — of 
a  written  contract  has  been  held  good  (y). 

In  King  v.  GiUett  (z)  (which  shows  that  a  contract  to  King  v. 
marry,  founded  on  mutual  promises,  is  not  within  s.  4  of 
the  Statute  of  Frauds),  the  Court  of  Exchequer  held,  that 
to  an  action  on  such  a  contract,  it  is  a  good  plea  that,  after 
the  promise,  and  before  any  breach,  the  plaintiff  absolved 
and  discharged  the  defendant  from  his  promise  and  the 
performance  of  the  same ;  and  we  have  here  more  particu- 
larly mentioned  this  case,  because  it  affords  an  exact  illus- 
tration of  the  rule  now  under  consideration,  and  which  we 
find  laid  down  in  the  Digest  in  these  words :  nihil  tarn 
naturale  est  qxiam  eo  genere  qnidque  dissolvere  qico  colligatum 
est ;  ideo  verborum  obligatio  verbis  tollitur,  nndi  consensus 
obligatio  contrario  consensu  dissolvitur  (a) .  So,  in  Langden 
V.  Stokes  (6),  which  was  followed  by  the  Court  in  deciding 
the  above  case,  and  which  was  an  action  of  assumpsit,  the 
defendant  pleaded  that,  before  any  breach,  the  plaintiff 
exoneravit  euni  of  the  alleged  promise,  and  the  plea  was  held 
good,  on  the  ground  that,  as  this  was  a  promise  by  words, 
it  might  be  discharged  by  words  before  breach.  In  order, 
however,  to  sustain  such  a  plea,  if  issue  be  taken  thereon, 
the    defendant,    it    has   been   observed,    must    prove   "a 

{x)   Broicn  v.    LangUy^    5  Scott,  (y)  IVallis  y.  Littell,  l\C.  h.^.  S. 

N.  R.  249  ;  ;?<jr  Gibbs,  J.,  Boioerbank  369  ;  but  see  Stott  v.  Fairlamb,  52 

V.  Monteiro,  4  Tauut.  846  :   14  R.  R.  L.  J.  Q.  B.  420  ;  New  London  Credit 

679  ;  Yowig  v.  Austen,  L.  R.  4  C.  P.  Syndicate  v.  Neale,  [1898]  2    Q.   B. 

658,  557.     See  Strong  v.  Foster,  17  487  :  67  L.  J.  Q.  B.  825. 

C.   B.  201  ;   ITalhead   v.    Yowng,   6  (?)   7   M.    &    W.    55 ;    Davis    v. 

E.  &  B.  812 ;  Pooley  v.   Hari-adine,  Bmnford,  6  H.  &  N.  245. 

7  E.  &  B.  431  ;   cited  in  Eicin  v.  (a)  D.  60,  17,  35. 

Lancaster,  6  B.  &  S.  576.  {h)  Cro.  Car.  883. 
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Where  whtiiig 
required  by 
statute. 


proposition  to  exonerate  on  the  part  of  the  plaintiff,  acceded 
to  by  himself,  and  this  in  effect  will  be  a  rescinding  of  the 
contract  previously  made"  (c). 

By  the  Statute  of  Frauds,  however,  certain  contracts  are 
not  enforceable  by  action,  unless  they  be  in  writing  (J). 
Therefore,  if  the  parties  to  a  contract  in  writing  to  which 
the  statute  applies  afterwards  make  a  mere  verbal  agree- 
ment to  rary  its  terms,  neither  party  can  maintain  an  action 
at  law  upon  the  contract  as  so  varied ;  for  that  is  an  action 
upon  a  contract  some  of  the  terms  of  which  are  not  in 
writing  (e) ;  and  the  result  of  the  decisions  seems  to  be  that 
neither  the  plaintiff  nor  the  defendant  can  at  law  avail 
himself  of  a  verbal  agreement  to  vary  a  contract  previously 
made  in  writing  and  required  so  to  be  by  the  statute  (0- 
To  meet  the  objection  that  he  did  not  perform  his  part  of 
the  contract  within  the  stipulated  time,  the  plaintiff  may, 
indeed,  prove,  by  verbal  evidence,  that  he  voluntarily  post- 
poned performance  at  the  defendant's  request  (g) ;  but  it  is 
not  open  to  him  to  prove  by  verbal  evidence  that  at  his 
request  the  defendant  agreed  that  performance  should  be 
postponed,  because  this  would  be  to  prove  a  new  verbal 
contract  (//) ;    nor  can  the  defendant  rely  upon  a  verbal 


(c)  Judgm.,  7  M.  &  W.  59.  In 
Wood  v.  LeadbiUer,  13  M.  AW.  838, 
it  WEH  held  that  a  parol  licence  to 
enter  antl  remain  for  some  time  on 
the  land  of  another,  even  though 
money  were  paid  for  it,  is  revocable 
at  any  time,  and  without  paying 
back  the  money.  In  this  case  the 
law  respecting  the  revocation  of  a 
licence  was  much  considered.  See, 
also,  Roffey  v.  Hendenon,  17  Q.  B. 
586  ;  Adavis  v.  Andrewtt,  15  Q.  B. 
284  ;  Tajyliny,  Florence,  IOC.  B.  744. 

As  to  the  proper  mode  of  pleading 
a  contemporaneous  or  subsequent 
agreement,  varying  that  entered  into 
between  the  parties,  see  per  Parke, 
B.,  HeeUh  v.  DurayU,  12  M.  &  W. 


440,  which  was  an  action  of  assumpsit 
on  a  policy  of  insurance. 

(rf)  29  Car.  2,  c  3,  ss.  4,  17 ;  bnt 
s.  17  is  now  replaced  by  56  ft  57 
Vict  c.  71,  8.  4.  it  is  now  settled 
that  the  statute  does  not  render  a 
verbal  contract  "void;**  MaddiMm 
Y.  Alderson,  8  App.  Cas.  488 ;  Briiai* 
v.  RossUer,  11  Q.  B.  D,  123;  see 
Hugill  V.  Mtuker,  22  Id.  364. 

{e)  Oos8  V.  Lord  Nugeni,  5  B.  &  Ad. 
58  :  39  R.  R.  392. 

(/)  See  the  cases  collected  in 
Hickman  v.  Haynes,  L.  R.  10  C.  P. 
598,  605. 

{g)  Hickman  v.  Haynes,  supra, 

{h)  Planna  v.  Douming,  1  C.  P.  D. 
220. 
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agreement  by  the  plaintiff  to  vary  8ome  of  the  terms  of  the 
contract  as  an  absolute  rescission  of  the  original  contract 
in  writing  (i),  for  that  is  an  attempt  to  give  to  the  verbal 
agreement  an  effect  which  the  parties  clearly  did  not  intend 
that  it  should  have. 

It  seems,  nevertheless,  that,  in  an  action  upon  a  contract 
made  in  writing  and  required  by  the  statute  so  to  be  made, 
it  is  a  good  defence  at  law  that,  before  breach,  the  parties, 
by  an  agreement  not  in  writing,  waived  and  abandoned 
the  whole  contract  in  its  entirety ;  that  defence  not  being 
substantiated,  however,  by  proof  of  a  verbal  agreement 
for  a  partial  variation  (k) ;  and  it  is  clear  that  a  verbal 
agreement  amounting  to  an  entire  rescission  of  the 
contract  is  an  effectual  answer  in  equity  to  a  claim  for 
specific  performance  (Q. 

We  may  further  observe,  in  connection  with  the  maxim  Payment  of 
under  consideration,  that  payment  of  part  only  of  a 
liquidated  and  ascertained  demand,  cannot  be  in  law  a 
satisfaction  of  the  whole;  for  the  transaction  between  the 
parties  consists  in  reality  of  two  parts,  viz.,  payment,  and  an 
agreement  to  give  up  the  residue  ;  which  agreement  is  void, 
as  being  made  without  consideration  (m).  The  above  rule 
does  not,  however,  apply  if  the  claim  is  bond  fide  disputable; 
nor  if  there  has  been  an  acceptance  of  a  chattel  or  of  a 
negotiable  security  in  satisfaction  of  the  debt,  will  the 
Court  examine  whether  that  satisfaction  were  a  reasonable 
one,  but  it  will  merely  inquire  whether  the  parties  actually 
came  to  such  an  agreement.  A  man,  therefore,  may  give 
in  satisfaction  of  a  debt  of  £100  a  horse  of  the  value  of  £5, 
but  not  £5  ;  and  a  sum  of  money  payable  at  a  different  time 
may  be  a  good  satisfaction  of  a  larger  sum  payable  at  a 

(0  NMt    V.     Ward,    L.     R.    2  v,  DawUr,  10  Id.  64,  66  ;  Mtxfre  v. 

Ex.  135  ;  Moore  v.  Campbell j  10  Ex.  CamfbeHl^tiJiA  Noble  \,  lyard,  supra. 

325.  (I)  Pry,  Spec,   Perf.,  8rd  ed.  pp. 

(k)   See  Oos8  v.   Lord  Nugent,   5  471,  475. 

B.  &  Ad.  66  :  89  R.  R.  892 ;  Harvey  (m)  Foakes  v.  Beer,  9  App.  Cas. 

V.  Grabham,  5  A.  &  £.  74  ;   Stead  605. 
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futare  dayCn).  Moreover,  although  the  obligor  of  a  bond 
cannot,  at  the  day  appointed,  pay  a  less  sum  in  satisfaction 
of  the  whole,  yet  if  the  obligee  then  receiye  a  part  and  give 
his  acquittance  under  seal  for  the  whole,  this  will  be  a  good 
discharge,  according  to  the  maxim,  eodem  ligamine  qm 
Ugatum  est  dissolvitur  {o) , 


Instances  of 
this  role. 


ViGILANTIBUS,  NON  DORMIBNTIBUS,  JURA  SUBVENIUNT.      (2  Inst 

690.) — The  laws  assist  those  who  are  vigilant^  not  thoif 
tvho  sleep  over  their  rights  (p). 

We  have  already,  under  the  maxim  caveat  emptor  (q), 
considered  the  proposition  that  courts  of  justice  require  that 
each  party  to  a  contract  shall  exercise  a  due  degree  of 
vigilance  and  caution ;  we  shall  now,  therefore,  confine  cor 
attention  to  the  important  subject  of  the  limitation  of 
actions,  which  will  serve  to  exemplify  that  general  policy  of 
our  law,  in  pursuance  of  which  "  the  using  of  legal  diligence 
is  always  favoured,  and  shall  never  turn  to  the  disadvantage 
of  the  creditor  "  (r) ;  merely  prefacing  that  this  principle  is 
well  known  (s)  and  of  very  extensive  applicability,  and  might 
be  illustrated  by  reference  to  very  many  reported  cases  (0* 


(n)  Sil'ree  v.  Tripp,  15  M.  &  W. 
84,  88. 

(o)  Co.  Litt.  212  b ;  per  Parke, 
B.,  16  M.  &  W.  34. 

(p)  See  Winj?.  Max.,  672;  Hob. 
347. 

{q)  AiUe,  p.  589.  Sec,  also,  the 
maxim,  prpir  ttmporc,  j}otior  jure, 
anU,  p.  270. 

(r)  Per  Heath,  J.,  Cox  v.  Morgan, 
2  B.  &  P.  412. 

(«)  In  2  B.  &  P.  412,  Heath,  J., 
observed  that  this  was  one  of  the 
maxims  earliest  learnt  by  attendance 
in  Westminster  Unll.  It  is  applied 
in  courts  of  equity  as  well  as  in  courts 
of  law  ;  see  f>er  Ld.   Cranwortb,  in 


Leather  Cloth  Co.  r.  American  L 
Cloth  Co.,  11  H.  L.  Cas.  535 ;  Spad- 
man  v.  Evans,  L.  R.  3  H.  L  220; 
Dou?nes  v.  Ship,  Id.  343  ;  AfeDonjid 
V.  WhUe,  11  H.  L.  Cas.  570. 

{t)  The  principle  may  be  applied 
in  construing  statutes.  They  shonW 
not  be  so  interpreted  as  to  deprive  a 
creditor  of  a  right  actually  existing 
and  vested  in  him,  "unless  they  be 
clear  and  direct  upon  the  point;" 
BoUomley  v.  Hayward,  7  H.  &  ^^ 
569,  570. 

The  maxim  applies  also  where  there 
has  been  undue  delay  in  instituting  a 
suit  for  divorce  ;  see  20  &  21  Vict, 
c.    85,   s.    81  ;   and    cases  cited  in 
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Thus,  where  the  right  to  claim  compensation  is  given  by 
statute — for  instance,  by  an  enclosure  Act — which  directs 
that  the  claim  shall  be  made  within  a  specified  time,  the 
right  will  be  forfeited  by  omission  to  assert  it  within  that 
time,  and  in  such  a  case  the  maxim  under  consideration 
has  been  held  forcibly  to  apply  {n) ;  and  the  rule  before  us 
is  obviously  applicable  whenever  a  party  debars  himself  of  a 
legal  right  or  remedy  by  his  own  negligence  or  Uiches  (x). 

Relative  to  the  doctrine  of    limitation  of    actions  (i/),  Policy  of 

stfltutfis  lor 

Mr.  Justice  Story  observed  :  "It  has  often  been  matter  of  thelimitatiou 
regret  in  modern  times  that,  in  the  construction  of  the  '^^*<^*^^®'^ 
21  Jac.  1,  c.  16,  the  decisions  have  not  proceeded  upon 
principles  better  adapted  to  carry  into  effect  the  real  objects 
of  the  statute;  that  instead  of  being  viewed  in  an  unfavour- 
able light  as  an  unjust  and  discreditable  defence,  it  has  not 
received  such  support  as  would  have  made  it  what  it  was 
intended  to  be,  emphatically  a  statute  of  repose.  It  is  a 
wise  and  beneficial  law,  not  designed  merely  to  raise  a 
presumption  of  payment  of  a  just  debt  from  lapse  of  time, 
bat  to  afford  security  against  stale  demands  after  the  true 
state  of  the  transaction  may  have  been  forgotten,  or  be 
incapable  of  explanation  by  reason  of  the  death  or  removal 
of  witnesses"  (2:).  So  in  the  ancient  possessory  actions, 
"  there  was  a  time  of  limitation  settled,  beyond  which  no 
man  should  avail  himself  of  the  possession  of  himself  or  his 
ancestors,  or  take  advantage  of  the  wrongful  possession  of 
his  adversary;  for  if  he  were  negligent  for  a  long  and 
unreasonable  time,  the  law  refused  afterwards  to  lend  him 

Inderwick,  Div.  Acts,  27.     See,  also,  was  applied  by  Coltnian,  J.,  in  Onimis 

Castleden  v.  Castleden,  4  Macq.  Sc.  y.  ^otixi^,  5  C.  B.  74,  where  a  mistake 

App.  Cas.  159.  occurred  in  the  overseers'  list  of  per- 

(u)  Doe  V.  Jefferson^  2  Bing.  118,  sons  qualified  to  vote  for  a  boroup^h. 

126.  (y)  Which  may  also  be  referred  to 

{x)  See,  for  instance,  Camidgc  v.  ,  the  maxim,  iiUercst  reipubliccn  ut  sU 

Allenby,  6  B.  &  C.  378 :  30  R.  R.  358  finis  lUium. 

(with  which  cf.  Timmiiis  v.  Gibbins,  (2)    Bell    v.    Morrison,    1    Peters 

18  Q.   B.   722);  Lichfield  Union  v.  (U.  S.),  R.  360. 
Greene  J  1  H.  &  N.  884.    The  maxim 

li.M.  43 
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any  assisiance  to  recover  (he  possession ;  both  to  pnnish  his 
n^Iect,  nam  leges  rigilantibus^  non  dormUntibus,  subreniunt, 
and  also  becaose  it  was  presumed  that  the  supposed  wrong- 
doer had  in  such  a  length  of  time  procured  a  legal  title, 
otherwise  he  would  sooner  have  been  sued  "  (a).  Further, 
as  Wood,  V.C.,  remarked  in  Manbg  v.  Beicicke  (6),  "  the 
legislature  has  in  this,  as  in  every  civilized  country  that  has 
ever  existed,  thought  fit  to  prescribe  certain  limitations  of 
time,  after  which  persons  may  suppose  themselves  to  be 
in  peaceable  possession  of  their  property  and  capable  of 
transmitting  the  estates  of  which  they  are  in  possession, 
without  any  apprehension  of  the  title  being  impugned 
by  litigation  in  respect  of  transactions  which  occurred  at 
a  distant  period,  when  evidence  in  support  of  their  own 
title  may  be  most  difficult  to  obtain." 

We  can  refer  here  but  very  briefly  to  some  of  the  more 
important  statutes  respecting  the  limitation  of  actions  which 
are  at  the  present  time  in  force. 
Recovery  of  The  period  within  which  an  action  for  the  recovery  of  land 
may  be  brought  is  now  regulated  by  the  Real  Property 
Limitation  Act,  1874  (r).  This  Act  amended  the  Heal 
Property  Limitation  Act,  1838  (rf),  by  reducing  the  period 
from  twenty  years  to  twelve  years  next  after  the  right  to 
bring  the  action  first  accrued  to  the  plaintiff  or  to  some 
person  through  whom  he  claims.  If,  however,  at  the  time 
when  that  right  first  accrued  the  person  to  whom  it  accrued 
was  under  the  disability  of  infancy,  coverture,  or  unsound- 
ness of  mind,  a  further  period  of  six  years  from  the  cesser  of 
the  disability  is  allowed  for  bringing  the  action,  provided  that 
it  be  brought  within  thirty  years  next  after  the  accrual  of 
the  right  (e). 

{a)  3  Black.  Com.  188.     As  to  the  {h)   3  K.   &  J.    352 ;  TrusUts  of 

doctrine  of  Prescription  in  the  Roman  Dundee  Harbour  v.  Dougalh  1  Macq. 

Law,  see  Mackeld.  Civ.    Law,  290.  Sc.  App.  Cas.  317. 

Usucapio   constittUa    cat   tit   aHqtiis  (c)  37  k  38  Vict.  c.  57. 

litium  finis  esset;   J).    41,    10.   5;  (rf)  3  &  4  Will.  4,  c.  27. 

Wootl,  Civ.  Law.  8rd  ed.  123.  (c)  Sa.  1—6. 


THE   LAW   OF   CONTRACTS.  676 

Sect.  8  of  the  Act  of  1874  requires  an  action  for  the  Mortgage 
recovery  of  money  secured  by  a  mortgage  of  land,  or  by  a  judgments. 
judgment  (/),  to  be  brought  within  twelve  years  next  after 
the  present  right  to  receive  the  same  accrued  to  a  person 
capable  of  giving  a  discharge  therefor ;  but  where  there  has 
been  within  such  twelve  years  a  payment  on  account  of 
principal  or  interest,  or  the  requisite  acknowledgment  in 
writing  of  the  right  thereto,  the  twelve  years  begin  to  run 
afresh  from  such  payment  or  acknowledgment.  This  section 
applies  to  an  action  by  mortgagee  against  mortgagor  of 
land  upon  the  covenant  for  payment  of  the  debt  in  the 
mortgage-deed  {g) ;  but  it  has  not  removed  from  the  operation 
of  the  Limitation  Act,  1628,  an  action  upon  a  simple 
contract  debt,  secured  by  a  charge  upon  land  (A). 

Unless  the  case  falls  within  s.  8  of  the  Act  of  1874,  the  Covenants. 
time  for  bringing  an  action  of  covenant  or  debt  upon  a 
specialty  is  fixed  by  8  &  4  Will.  4,  c.  42 ;  and  that  statute 
also  fixes  the  time  for  an  action  of  debt  for  rent  upon  an 
indenture  of  demise,  or  of  debt  or  scL  fa.  upon  a  recogni- 
zance. These  actions  may  be  brought,  as  a  rule,  within 
twenty  years  after  accrual  of  the  cause  of  action,  but  not 
later  (i).  The  requisite  acknowledgment  by  writing  or  part 
payment,  however,  extends  the  right  of  action  for  twenty 
years  from  the  acknowledgment  {k) ;  and  if  at  the  time 
when  the  cause  of  action  accrues  the  person  to  whom  it 
accrues  is  under  disability,  the  time  does  not  begin  to  run 
until  the  disability  has  ceased  ({). 

The  8  &  4  Will.  4,  c.  42,  also  limits  the  time  for  bringing 
an  action  of  debt  upon  an  award  where  the  submission  is 
not  by  specialty,  or  for  a  fine  due  in  respect  of  copyhold 
estates,  or  for  an  escape,  or  for  money  levied  on  Aji.fa,, 

(/)  Whether  or  not  it  o^jerates  as  69  L.  J.  Ch.  94. 
a  charge  on  land  ;  Jay  v.  Johnstone^  (/i)  Barnes  v.    GloUon,  [1899]    1 

11893]  1  Q.  B.   189  :  62  L.  J.  Q.  B.  Q.  B.  885 :  68  L.  J.  Q.  B.  502. 
128.  (0  S.  3. 

ig)  S^UUm   V.   SiaUni,  22   Ch.    D.  {k)  S.  5. 

511  ;  see  He  Frisby,  43  Ch.  D.  106 :  {I)  Ss.  4,  5  ;  sce;>05^,  p.  678. 
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Xo  ax  jemis  nher  the  eaose  of  action ;  and  an  action  for 
pei^^iks.  dammges,  or  sums  of  money  given  to  the  party 
giiercd  bj  any  statute,  to  two  years  after  the  cause  of 
aciioii,  bat  not  so  as  to  extend  the  time  where  further 
limited  (y  any  statntefm).  Time,  however,  does  not  beg^ 
to  nm  against  a  plaintiff  under  disability  until  the  disability 


'«  . 


The  doctrine  of  limitation  in  the  ease  of  simple  contracts 
is  founded  upon  a  presumption  of  payment  or  release 
arising  from  length  of  time,  as  it  is  not  common  for  a 
credi4«?r  to  wait  so  long  without  enforcing  payment  of  what 
is  due ;  and.  as  presumptions  are  founded  upon  the  ordinary 
course  of  things,  rx  eo  qn^td  jiirmmque  nty  the  laws  have 
formed  the  {Hresumption,  ihat  the  debt,  if  not  recovered 
within  the  time  prescribed,  has  been  acquitted  or  released. 
Besides,  a  debtor  ou^t  not  to  be  obliged  to  take  care  for 
ew  of  the  acquittances  which  prove  a  demand  to  be 
satisfied ;  and  it  is  juroper  to  limit  a  time  beyond  which 
he  shall  not  be  under  the  necessity  of  producing  them* 
This  doctrine  has  also  been  established  as  a  punishment 
for  the  negligence  of  the  creditor.  The  law  having  allowed 
him  a  time  within  which  to  institute  his  action,  the  claim 
ought  not  to  be  received  or  enforced  when  he  has  suffered 
that  time  to  elapse  (o). 

For  these  reasons,  the  Limitation  Act,  1623  (;>),  requires 
actions  of  account  and  of  assumpsit,  actions  of  debt 
grounded  upon  any  lending  or  contract  without  specialty, 
and  actions  of  debt  or  arrearages  of  rent  (9),  to  be  com- 
menced within  six  years  next  after  the  cause  of  such  actions, 
and  not  after  (r).      Certain   actions  of   account  between 

(»r-  S.  3.  IB  imreasoiiable,  as  between  dnver 

vH.  S.  4  ;  9t%  potty  p.  67S.  and  holder  ofa  cheque,  for  its  present- 

,0;  1  Pothier,  by  Evans,  451.  ment,  unless  loss  is  occasioned  bj  the 

(/))  21  Jac.  1,  c.  16,  s.  3.  delajr ;  Z<iky  t.  Band^  SCR  X.  S. 

( q)  See,  also,  3  &  4  WilL  4,  c  27,  442.     See  also^   as  to  psTment  bj 

J*.  42.  cheqne,  Hapkins  v.   Wart,  L  R.  4 

(r)  No  time  less  than  six  years  Ex.  268. 
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Tnerctiant  and  merchant,  their  factors  or  servants,  were 
excepted  from  the  provisions  of  this  statute,  but  now  by 
the  19  A  20  Vict,  c,  97,  b.  9,  these  actions  also  must  be 
brought  within  nix  years  after  the  cause  thereof  accrued. 

With  respect  to  actions  ex  delieto,  the  period  of  limitation  (g)  Actions  m 
in  trespass  qu.  d.J'r.,  or  for  taking  goods  or  cattle,  as  also 
in  trover,  detinue,  replevin,  and  case  (except  for  slander), 
ia  six  years ;  in  trespass  for  assault,  battery,  or  false 
imprisonment,  it  is  four  years :  and  for  slander,  two 
years. 

The  21  Jac.  1,  c.  Ifi,  s.  3,  applies  in  tei-ms  only  to  certain 
actions  at  hw ,-  but  when  the  right  of  set-off  in  an  action 
■was  created  ((),  it  was  applied  to  that  right,  since  the  right 
was  only  given  to  save  the  need  of  a  cross-action  (»)•  And 
Courts  of  equity,  which  follow  the  law  where  there  is  no 
equity  to  be  administered,  came  to  apply  this  statute — and, 
indeed,  all  like  statutes  of  limitation — to  proceedings  before 
tbeni,  though  not  witliin  the  strict  letter  of  the  statute: 
applying  it  by  analogy,  and  thereby  enforcing  their  own 
rnle  against  aiding  stale  demands:  yet  applying  it  with 
an  important  distinction  in  cases  of  concealed  fraud,  on  the  ConoMled 
ground  that  it  has  always  been  a  principle  of  equity,  that  ™° 
no  length  of  time  is  a  bar  to  relief  in  cases  of  fraud  where 
there  has  been  no  laches  on  the  part  of  the  person  defrauded. 
At  law  it  is  not  a  valid  reply  to  a  plea  of  the  statute,  that 
the  defendant's  fraud  had  prevented  the  plaintiff  fi:om 
discovering  his  cause  of  action  within  the  prescribed 
period  {x) ;  but  in  equity,  the  rules  of  which  now  generally 
prevail  in  the  High  Court  ((/),  the  maxim,  nemo  ex  8uo 
(lelirto  iiielifireiH  snain  fondUionem  facere  potest  (z),  is  applied, 

(»)  21  Jac.  1,  c.  16,  8.  3.  (j-)  ffmtte,-  v.  Oibboas,  1  H.  *  S, 

(0  See   S   Geo.   2,   c.  22,   h.    13 ;  459  ;  Imperial   Oa»  Co.    V.    Loiuljm 

8  Geo.  2,  c.  24,  b.  5  ;  R.  S.  C.  18S3,  Omi  Co.,  10  Excli.  39. 

O.  19,  r.  3.  iff)  3«  Jt  37  Viet,  e,  66,  a.  25  (11). 

(h)  JUmin^ii  V.  6'tei«jM,  2  Stra.  (:)  D.  50,  17,  134,  §   1  ;  nee  iter 

1271  ;  see    tFiUtcr  v.   Clements,   15  Ld.  Coleiidge,  9  Q.  B.  D.  65. 

Q.  B.  1046. 
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;2M  rfB»  of  MUkm  is  treated  as  arising  at  the  time 
xb«  fr^usl  k  £rst  diseorered  {a).  There  is,  therefore, 
n:  r:t:cr  =  €«;^dtT  for  the  ap^ieation  of  the  statute  in  the 
ca^  :c  ccooeajed  fnod,  so  kHig  as  the  party  defrauded 
rfffTsk'-rs^  £=:  i^::3C!it;i2xe  vithoat  any  &nlt  of  his  own;  and 
i:^  'i^i':^  h  is  re^sandbd  as  a  case  of  concealed  fraud,  if  a 
rzrriibh-  oteains  the  min^als  put  of  the  land  of 
^  "rj  a  r  /'««  secret  trespass  underground;  and  it  is 
ic  r^^SbT Lt*i.  vbe«2>er  or  not  the  witmg^loer  afterwards  takes 
sriY  =::»fiascir«s  «o  avottd  detection :  for  otherwise  cunning 

<Q^h    measoies    nnnecessarr    would    be 


i^r  rjtT^  rDei:iSxa€d  that  the  3  Jc  4  Will.  4,  c.  42,  contains 
3r:Tis6:c:^  in  iaxocr  of  a  person  to  whom  a  cause  of  action 
a^xr:::-?:^  ^hilsa  ss^h  pe-rsoD  is  under  a  disability;  and  the 
lL£r  :  crT^rcis  an&  to  be  found  in  the  21  Jac.  1,  c.  16,  s.  7. 
C<  lih^  f  Tie  iia^ilidas  menti<Hied  in  these  statutes  infancy 
:;:j:L^cci:iDrss  of  mind  are  the  only  two  which  remaia 


;e '\fc5c<-:<E^i  i  j  s;:it5€qaent  legislation.  By  the  19  &  20  Vict 
c«  ^7.  Sw  1-X  ihe  rlaindff's  absaKe  bevond  the  seas  ceased 
tc  :«r  a  diidk:  ility,  and  so  did  his  imprisonment ;  and  the 
«5c>:4  :f  iiie  4o  \  46  Viet.  c.  75,  whereby  a  married  woman 
i^^Ai^e  ^rAixil>  of  suing  in  contractor  in  tort,  or  otherwise, 
as  if  >i:e  wrre  a  feme  sole,  seems  to  be  that  every  married 
vcuiAi:  i<  njkw  discovert  within  the  meaning  of  the  aboTC- 
meniiMi^d  sianites  of  limitation  \<>\. 
I>s6tibii3,ii  The  :;M  J^ic.  1«  c.  16,  contained  no  iHt>Tision  to  meet  cases 
nhere  the  defendant  is  absent  beyond  the  s^ls  at  the  time 
wher.  :he  ^.nause  of  action  accrues.  But  provision  for  these 
ca^s  wa:i^  afterwards  made  by  the  4  &  5  Anne,  c.  16,  which 

%    •-.;.*  T.  GmlJ.  9  Q.  B.  D.  59  ;  P.  C  49.     As  to  the  effect  of  con- 

S::j-f  -s  '^  <  *      T.     I^'J-th  .a *«•,     [1  Sy5]  cealed  fouid  apon  the  right  to  recoTW 

2  Ch.  474,  4>2  :  64  L.  J.  Ch.  641 ;  Und,  sec  3  &  4  WflL  4,  c.  27,  s^  «  ; 

s«e  TA^'-me  r.  ^-i  -..  [ISV?]  A.  C  mv/if  v.  ffmct,  [1893]  2  Ch.  545 : 

495,  i'lHJ  :  64  L  J.  Ch.  652.  62  L.  J.  Ch.  690. 

it,  B.lli     L'^ii    2liH,.<y    Cv.    T.  (c;  See  Lohx  v.  For,  15  Q.  B.  D. 

OdifrAe,  [1S99]  A.  C.  351  :  6S  L.  J.  667. 
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provided  tbat  in  such  caBea  time  should  not  begin  to  mm 
until  the  defendant's  return.  A  similar  provision  wtU  be 
found  in  8  Jf  4  Will.  4,  c.  42,  s.  4  (^0-  The  effect  of  these 
provisions,  however,  is  cut  down  by  the  19  &  20  Vict.  c.  97, 
B.  11,  This  section  deals  with  the  case  where  one  of  the 
joint  debtors  is  beyond  the  seas  at  the  time  when  the  cause 
of  action  accrues  against  them,  but  the  other  is  not,  and  it 
enacts  that  the  absence  of  the  former  is  not  to  prevent  time 
from  running  in  favour  of  the  latter,  but  that  a  judgment 
recovered  against  the  latter  is  not  to  be  a  bar  to  a  subsequent 
action  against  the  former. 
-  With  regard  to  the  effect  apon  the  21  Jac.  1,  c.  16,  and  Payment  by 
8  &  4  Will.  4,  e.  42,  of  the  part  payment  of  a  debt,  it  is  trMtar'°° 
important  to  notice  that  the  19  &  20  Vict.  c.  97,  s.  14, 
provides  that  one  of  several  co-contractors,  executors,  or 
administrators,  shall  not  lose  the  benefit  of  those  statutes, 
BO  as  to  be  chargeable  iu  respect  or  by  reason  only  (c)  of  any 
payment  by  another  of  them.  This  enactment  may  be 
regarded  as  supplementary  to  the  9  Geo.  4,  c.  14,  which 
provides  that  none  of  such  persons  shall  lose  the  benelit  of 
the  21  Jac.  1,  c.  16,  so  as  to  be  chargeable  in  respect  or  by 
reason  only  of  an  acknowledgment  or  promise  by  another 
of  them.  No  similar  provision,  however,  exists  with 
regard  to  an  acknowledgment  by  writing  under  the  S  &  4 
Will.  4,  c.  42,  E.  5 ;  and,  havhig  touched  upon  the  topic 
of  part  payment,  we  may  notice  that  the  payment  by  a 
devisee  for  life  of  lands  of  interest  upon  his  testator's 
simple  contract  or  si^cialty  debt  keeps  alive,  as  against 
the  remainderman,  the  creditor's  remedies  against  the 
lands  (/). 

It  is  not  intended  here,  nor  would  it  be  consistent  with  Maxim  rs  to 
the  plan  of  this  work  to  consider  in  detail  the  numerour  i'«*'"i'''on. 

(d)    See,   fiUo,  ».  5.     As  to  what  (<)  See  Tiidxr  v.   Tiiett,;   [1894; 

pUcfs  are  not  beyond  the  seu,  n-ithiii      3  Cli.  420  ;  63  L.  J.  Ch.  737. 
themeaningot  these  Acts,  see  19  & 20  (/)  See  Hcliolliiujaliead,  37  C'li.  D. 

Vict  0.  97,  ■.  12,  auJ  3  A  4  Will.  4,       651. 
c.  42,  s.  7. 
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points  with  which  the  varioas  statates  of  limitations  bristle. 
There  is,  however,  one  maxim  which  naturally  suggests 
itself  in  this  place,  and  which  is  illastrat<ed  by  the  pro- 
visions with  respect  to  cases  of  disability,  which  suspend 
the  ordinary  operation  of  such  statutes  until  the  disability 
is  removed.  The  maxim  alluded  to  is  expressed  thus: 
Contra  non  valentem  agere  nulla  ciinit  pneHcriptio — ^prescrip- 
tion does  not  run  against  a  party  who  is  unable  to  act 
For  instance,  in  the  case  of  a  debt,  it  only  begins  to  run 
from  the  time  when  the  creditor  has  a  right  to  institute  his 
suit,  because  no  delay  can  be  imputed  to  him  before  that 
time  ig).  In  the  case,  therefore,  of  a  contract  to  pay 
money  at  a  future  period,  or  upon  the  happening  of  a 
certain  event,  as,  '*  when  J.  S.  is  married,"  the  six  years 
are  to  be  dated,  in  the  first  instance,  from  the  arrival  of  the 
specified  period;  in  the  second,  from  the  time  when  the 
event  occurred  (/<).  Again,  if  a  person  incurs  a  debt  while 
he  enjoys  the  immunity  from  process  which  our  law  allows 
to  an  ambassador,  the  six  years  do  not  begin  to  run  until 
that  immunity  has  ceased  (t). 

Where,  however,  the  statute  has  once  begun  to  run,  the 
rule  is  that  no  subsequent  disability  interrupts  its  opera- 
tion ;  for  instance,  its  operation  is  not  interrupted  by  the 
death  of  the  debtor,  and  the  non-appointment  of  an 
executor  by  reason  of  litigation  as  to  the  right  to  probate  (A). 
But  even  to  this  rule  there  is  an  exception ;   for  where 


{g)  1  Potliier,  by  Evans,  451 ;  Hnnp 
V.  Garland,  4  Q.  B.  519,  524  ;  Hecves 
V.  Butcher,  [1891]  2  Q.  B.  509; 
Cobvrn  v.  Colledffe,  [1897]  1  Q.  B. 
702  :  66  L.  J.  Q.  B.  462  ;  H\ig(jim\. 
Coateti,  5  Q.  B.  432  ;  Holmes  v.  Kcrri- 
son,  2  Taunt.  S23 :  11  P.  R.  594. 
Sec,  also,  Davks  v.  Humphreys,  6 
M.  &  W.  153 ;  Bell,  Diet,  k  Dig.  of 
Scotch  Law,  223. 

Where  a  loan  is  made  by  cheque 
the   statute  does  not  begin  to  run 


until  the  cheque  is  jwid ;  Garden  v- 
Bruce,  L.  R.  3  C.  P.  300. 

(70  1  Pothier,  by  Evans,  451; 
ShtUford  V.  Borough,  Gotik  437; 
FaUwi  V.  Emblert,  1  W.  Bla.  353. 

(t)  Musurus  Bey  v.  Gadfxiu,  [1894] 

2  Q.  B.  852 :  63  L,  J.  Q.  B.  621. 
(k)  Bhodcs  V.  Smethursi,  4  K.  fc 

W.  42  : 6  Id.  351 ;  Htnufray  v.  Sero^ipe, 
13  Q.  B.  513 ;  Frttike  v.  Craitefeldt, 

3  My.  &  Cr.  499 ;  Penny  v.  Briee, 
18  C.  B.  N.  S.  396. 
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administration  of  the  goods  of  a  creditor  is  granted  to  a 
debtor,  this,  being  by  act  of  law,  suspends  the  statute 
daring  the  administration  (I). 


Actio  personalis  moritur  cum  Persona.    (Xoi/,  Max.  14.) — 
A  personal  right  of  action  dies  with  the  person. 

The  legal  meaning  and  application  of  this  maxim  will, 
perhaps,  most  clearly  be  shown,  by  stating  concisely  the 
various  actions  maintainable  by  and  against  executors  and 
administrators,  as  well  as  those  causes  of  action  which  die 
with  the  person.  To  the  latter  alone  can  the  above  maxim 
be  considered  in  strictness  to  apply  (;«)• 

1.   Contracts, — The  personal  representatives  are,   as  a  Actions  ca? 
general    rule,   entitled   to  sue   on    all    covenants    broken  by*pereonal 

in  the  lifetime  of  the  covenantee ;  as  for  rent  then  due,  representa- 
tives. 

or  for  breach  of  covenant  for  quiet  enjoyment  {n),  or  to 
discharge  the  land  from  incumbrances  (o).  A  distinc- 
tion must,  however,  be  remarked  between  a  covenant 
running  with  the  land  and  a  purely  collateral  covenant.  In 
the  former  case,  where  the  formal  breach  has  been  in  the 
ancestor's  lifetime,  but  the  substantial  damage  has  taken 
place  since  his  death,  the  real  and  not  the  personal  repre- 
sentative is  the  proper  plaintiff ;  whereas,  in  the  case  of  a 
covenant  not  running  with  the  land,  and  intended  not  to 
be  limited  to  the  life  of  the  covenantee,  as  a  covenant  not 
to  fell  trees  excepted  from  the  demise,  the  personal  repre- 
sentative is  alone  entitled  to  sue(;0-    In  a  caee  where  it 


(/)  Scatjrara  v.  KnujIU,  L.  R.  2  CL. 
628. 

(m)  By  R.  S.  C.  1883,  0.  XVII., 
r.  1,  whether  the  cause  of  action 
survives  or  not,  there  is  no  abate- 
ment of  a  cause  or  matter  b}'  reason 
of  the  death  of  either  party  between 
the  verdict  or  finding  of  the  issues  of 
fact  and  the  judgment,  and  judgment 


may  be  entered  notwithstanding  the 
death. 

(n)  Lucy  v.  Leviiigton^  2  Lev.  26. 
By  13  Edw.  1,  st.  1,  c.  23,  executors 
were  given  a  vrni  of  account.  In 
31  Edw.  3,  St  1,  c.  11,  originated 
the  office  of  administrator. 

(o)  Smith  V.  Simonds,  Comb.  64. 

{p)  Raymonds,  FUch,  2  C.  M.  k  R. 
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was  held  that  the  executor  of  a  tenant  for  life  may  recover 
for  a  breach  of  covenant  to  repair  committed  by  a  lessee  of 
the  testator  in  his  lifetime,  without  averring  a  damage  to 
his  personal  estate,  the  rule  was  stated  to  be,  that  unlera 
the  particular  covenant  be  one  for  breach  whereof,  in  the  life- 
time of  the  lessor,  the  heir  alone  can  sue,  the  executor  may 
sue:  unless,  indeed,  it  be  a  mere  personal  contract,  to  which 
the  rule  applies,  cu-tio  personalis  mariiur  cum  pei'sond  (q). 

The  personal  representative,  moreover,  may  sue,  not 
only  for  the  recovery  of  all  debts  due  to  the  deceased  by 
specialty  or  otherwise,  but  on  all  contracts  with  him, 
whether  broken  in  his  lifetime  or  afterwards,  of  which  the 
breach  occasions  an  injury  to  the  personal  estate  (?),  and 
which  are  neither  limited  to  the  lifetime  of  the  deceased,  nor 
determined  by  his  death  (s).  An  administi-ator,  moreover, 
may  sue  for  the  price  of  goods  sold  and  delivered  between 
the  death  of  the  intestate  and  the  taking  out  letters  of 
administration  (t),  but  he  cannot  sue  in  his  representati^'e 
character  upon  contracts  made  after  the  death  of  the  intestate 
in  the  course  of  carrying  on  the  intestate's  business  (»)• 

An  action,  however,  is  not  maintainable  by  an  executor  or 


598, 599  ;/)tr  Williams,  J., and  Parke, 
B. , Beckham  v.  DrtikCf  2  H. L.  Cus.  696, 
624  ;  })er  Parke,  J.,'  Carr  r,  lioberts, 

5  B.  &  Ail.  84  :  39  K.  B.  405  ;  King- 
don  V.  ^'oaU,  1  M.  &  S.  355 :  4  M. 

6  S.  63  :  14  Pv.  K.  462  :  16  R.  R.  379  ; 
Khig  V.  Janes,  5  Taunt.  518  :  15  R.  R. 
633  ;  S.  C.  (in  error),  4  M.  &  S.  188. 

iq)  Jiickelis  v.  JFeaver,  12  M.  k  W. 
718,  recognising  Rayinmul  v.  Fitch, 
supra.  As  to  a  covenant  respecting 
a  chattel,  see  per  Parke,  J.,  Doc  v. 
Jiogers,  2  N.  &  M.  555 ; — iu  an 
indenture  of  ap2)renticealiip,  Bax- 
ter V.  Burficld,  2  Stra.  1266  ;  Cooper 
V.  Simmmii,  7  H.  &  N.  707. 

(r)  Judgm.,  2  C.  M.  &  R.  596, 
597 ;  pel'  Tindal,  C.J.,  Ch-^ne  v. 
BrouglUon,  10  Bing.  537:  38  R.  R.544; 


ShMs  T.  HolyictU  B,  Co.,  L.  R.  2  Ex. 
311  :  1  Wuis.  Saund.  112,  n.  (1); 
Edioards  v.  Grace,  2  M.  &  W.  190 ; 
JVehb  V.  Cawddl,  14  M.  &  W.  820. 
.  {s)  Cooper  v.  Johnson,  2  B.  &  Aid. 
394  :  20  R.  R.  483  ;  per  Bayley,  J., 
Bhodcs  V.  Haigh,  2  B.  &  C.  846,  347 : 
26  R,  R.  376  ;  M'Dottgaly.BoibeTism, 
4  Bing.  435  :  29  R.  R.  592  ;  Tyler  v. 
Jones,  3  B.  &  C.  144 ;  Clarke  r. 
Crofis,  4  Bing.  143:  29  R.  R.  527; 
Bowkery,  Bvam,  15  Q.  B.  D.  565; 
Knights  v.  Quarks,  2  B.  &  B.  102 : 
22  R.  R.  659,  which  was  an  action 
agninst  an  attorney  for  negligence  in 
investigating  a  title. 

(t)  Foster  v.  Bates,  12  M.  k  W.  226. 

(m)  Boliiigbroke  v.  Kerr,  L  R.  1 
£x.  222. 
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ndministrator  for  a  breach  of  promise  of  marriage  made  to 
the  deceased,  where  no  special  damage  is  alleged  {x) ;  for  the 
general  allegation  of  the  breach  imports  only  a  personal  injury ; 
and,  generally,  with  respect  to  injuries  affecting  the  life  or 
health  of  the  deceased, — such  personal  injuries,  for  instance, 
as  arise  out  of  the  unskilfulness  of  a  medical  practitioner, 
or  the  negligence  of  a  coach  proprietor, — the  maxim  as 
to  actio  personalis  is  applicable,  unless  some  damage  done 
to  the  personal  estate  of  the  deceased  be  stated  on  the 
record  Cv)«  But  where  the  result  of  a  breach  of  a  contract 
relating  to  the  person  is  a  damage,  not  to  the  person  only, 
but  also  to  the  personal  estate  :  for  instance,  where,  in  the 
case  of  negligent  carriage  or  cure,  the  consequential  damage 
includes  the  expenditure  of  money,  or  the  loss  for  a  time  of 
the  profits  of  a  business,  or  of  the  wages  of  labour :  or 
where,  in  the  case  of  a  contract  to  carry  safely  both  the 
person  and  the  goods,  both  be  injured :  in  such  cases  it 
appears  that  the  executor  may  sue  for  the  breach  of 
contract,  and  recover  damages  to  the  extent  of  tlie  injury 
to  the  personal  estate  (2). 

The  personal  representatives,  on  the  other  hand,   are  Against 
Uable,  so  far  as  they,  have  assets,  on  all  the  covenants  and  tfvesr*^  * 
contracts  of  the  deceased   broken  in  his   lifetime  (a),  and 
likewise  on  such  as  are  broken  after  his  death,  for  the  due 


(jc)  CJiainberlain  v.  Williamson,  2 
31.  k  S.  408 :  15  K.  R.  295  ;  see  also 
Finlay  v.  Chinery,  23  Q.  B.  D.  494 : 
57  L.  J.  Q.  B.  247. 

(2/)  Judgm.,  2  M.  &  S.  415,  416 ; 
Beckham  v.  Drake,  2  H.  L.  Cas. 
579,  596,  624.  See  KnigJUs  y. 
Quarles,  2  B.  &  B.  104  :  22  R.  R.  659. 

(z)  Judgm.,  8  M.  &  W.  854,  855  ; 
Bradshaw  v.  Lane  d:  Y,  R.  Co., 
10  C.  P.  189  :  44  L.  J.  C.  P.  148  ; 
Daly  V.  Dublin  JL  Co.,  80  L.  R.  Ir. 
514  ;  per  Ld.  Halsbury,  [1897]  A.  C. 
601. 

(a)  **  Where     a    relation     exists 


between  two  parties  which  involves 
the  performance  of  certain  dnties  by 
one  of  them,  and  the  payment  of 
reward  to;him  by  the  other,  the  law 
will  imply,  or  the  jury  may  infer  a 
promise  by  each  party  to  do  what  is 
to  be  done  by  him  ;  "  and  for  breach 
of  such  a  promise,  executors  may  sue 
or  be  sued ;  Morgan  v.  Ravcy,  6  H. 
&  N.  265,  276 ;  Batthyany  v. 
Walford,  36  Ch.  P.  269,  279  :  56 
L.  J.  Ch.  881.  See  also  BlyUi  \\ 
Fladgatc,  [1891]  1  Ch.  337,  366  : 
60  L.  J.  Ch.  66. 


CT  c<y^ 


2^:r}  rzi^Lz^yi  :c  ▼i^::!  his  sfciH  :r  taste  was  not  required (M, 
LZ»L  T :_.":_  xtrJ«^  - •  a  v  r«c  rtcrfrmied  by  the  deceased  in 
!•;>«-  .  -  Ti'i  -tiL^-^.iz^S'  citsenned  Parke,  B.  (#0,  "are 
ji  -_r:  .!  r  ■:  ">i  "ei  —  i'_'t  T^rsrn  of  ihe  testator,  with  respect 
:?:  i.-  :^-  :-'c~ri»:if^  "rx^ev*  in-irird  in  the  case  of  a  pergonal 
^  !:  -- *i*  r.  ■!: Jl;  ^.  a  ^:cme:  Ct:|>eiiding  on  personal  skill, 
j:  T:_.:i  i-f  jJt^»7>  iiiiT'Srd  ihe  cirndition  that  the  person 
2>  '•  c  Tc-T-^zL^-i  ij  •-*  a^;*  of  «.t:J  fn^m  completing  the 
T  ■•£.  ^iiL\  ^:!I.•L:.■.~  is  r^Ec:il:>r  to  personal  contracts." 
Ti*z  L-r^z»:-..cL  '=1-:^:.  r:':r>E»:T>cr,  l^  noticed  between  a  mere 
kz'JL^  rrj  i^  i  4  Tcrr^fc.:!.  tbe  former  being  revoked  by 
>  i~j .  T^T-r-^.^  il*  liit^rr  is  n:<  deiermined  thereby,  except 

r^iIiTr.  :r«f  T«er>:r_jkl  r^rn&seniauves  are  liable  on  a 
^.T^tr.L::  "if  i»r-i^r.L=**i  f:r  ir^ir  performance  of  a  particular 
ir.  kr  f:c  ^jstthth:  :f  a  s:ini  of  m>ney  i^'*^  ;  for  building  a 
1  --:«  ^jzT:  --^-r-L^Zi-rO  CT  ^r-e  deceased  i  /»  ;  or  on  his  eon- 
rri::  f  c  :l-.-f  ^^crfrnukr.^  of  w:.rk  by  the  plaintiff,  before 
iTt  ^  i^: '-::•-  :•:  -rh::'::  h^  died,  bnt  which  was  snbse- 
.;  -r*-7  ^  i_^^-r::oi  •  .  Aiii  the  same  principle  was  held 
tv  s'  -  y  -^r.-rrv  A-  iir.c^f  AO.:e  had  agreed  to  receive  from  the 
t'  v::::^>  n:  ::::-.>  i:irir.c  a  c^'iain  perii.'^l  a  certain  qaantitr 
^:  sl^:c-  k  ivn::r.  rf  ^h:cb,  ^h^n  tenderetl  after  his  death, 
i  :*  c«e::re  il:«e  t-\y:r&iiv^n  of  the  s:i[*ulated  period,  his 
lirL-i^isiTi^-r  rtinsrd  to  acv^rpi  j"^. 

K  'V,i^i^   1     X.   *    W.    4*S:   y-f  /^  fir>i>ff^  r;*^a;,  SBing.  4W, 


Fi  r:*«5.«^    J.,     »"rt:*v^*    t.    C-t.  407*.  asd  c«Nes  there  cited  :  Pov^V  t. 

::    A-   *   H   4*c.  44€:  H  ,'-^xd  T,  '^";yitak7T4::ni.5S0:lSR.R.5^ 

;:~»   "  u  t   »..   K    r«;  IW.   A'c,  J    V  '-i  V.  Lmi'^Tfx^^  Z  Balstr. 

-*iL-r-'r-Tk     fi^A     A'A.*.<-^''y^^  ^> ;  Tve>g5iise«l,  1  M.  *  W.  42$.    See 

P.:   :0.x=.P:i:--jlrt'^-*.J«c--:-«,'"  f^r  C '.\^  1  Cr.  *  J.  405,  406:  per 

R  li  .  ^  IaL  A>.in2er,  3  M.  &  W.  S5S.  3U 

:•  H  ' '.  T.  /•*»-•  /  n':'.':^*  *-,  l  ixc  k    Co.'-,rr  v.   6i--»r,  3  IL  t  W. 

E-ir.  ^J-i,  5^1^  ;  yr  '-'•  -.,  A'  i  -wi  lo  SoO,    35±.      See  pfr    Alderson.  R. 

T.  /    *'  ••  ^  <,  1  Cr.  a  J.  4"«,  /V;iT  t.  H'  N^n^r,  8  M.  A  W.  SSS^ 

•    11'.:$  X.  M-  TTs  4  Ex- h.  S^.  Si=K!L 

.     /;.■•*'     -»    T.  .V     ».'*,  1  H.  .fc  42. 
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The  action  of  debt  on  simple  contract,  except  for  rentO'), 
did  not,  however,  formerly  lie  against  the  personal  repre- 
sentative for  a  debt  contracted  by  the  deceased  (/c),  unless 
the  undertaking  to  pay  originated  with  the  representative  (1) ; 
and  the  reason  was,  that  executors  or  administrators,  when 
charged  for  the  debt,  were  not  admitted  to  wage  their  law, 
and,  consequently,  were  deprived  of  a  legal  defence  of 
which  the  deceased  himself  might  have  made  use  ;  but  this 
reason  did  not  apply  to  assumpsit,  which,  therefore,  could 
always  be  brought  (/w)-  However,  by  the  Civil  Procedure 
Act,  1833,  wager  of  law  was  abolished,  and  an  action  of  debt 
on  simple  contract  became  maintainable  in  any  Court  of 
common  law  against  an  executor  or  administrator  (/?). 

2.  Totis. — ^It  is  to  actions  in  form  ex  delicto  that  the  Actions  ea; 

delicto 
maxim,  actio  persotialis  montar  cum  persoful  is  peculiarly 

applicable;  for,  as  Lord  Abinger  observed  (r>),  this  maxim 

'*  is  not  applied  in  the  old  authorities  to  causes  of  actions 

on  contracts,  but  to  those  in  tort,  which  are  founded  on 

malfeasance  or  misfeasance  to  the  person  or  property  of 

another :  which  latter  are  annexed  to  the  person,  and  die 

with  the  person,  except  where  the  remedy  is  given  to  (or  by) 

the  personal  representatives  by  the  statute  law.''     And  the 

general  rule  of  the  common  law  is,  that  if  an  injury  were 

done  either  to  the  person  or  to  the  property  of  another  for 

which  unliquidated  damages  only  could  be  recovered   in 

satisfaction,  the  action  died  with  the  person  to  whom,  or 

by  whom,  the  wrong  was  done  (jj). 

Dealing,  first,  with  actions  brought  by  personal  repre-  iiyuriesto 

sentatives,  we  find  that  this  general  rule  of  the  common  personalty 

{J)  Nifrioood  V.  Jkad.,  Plowd.  180.  died  without  imying  over  the  money. 

(k)  Barry  v.Bobiiison,  1  N.  R.  293.  As  to  a  set-otf  by  an  executor  sued  as 

(/)  Jtiddell  V.  SuUon,  5  Bing.  206:  such,   see  Mardall  v.   Thelhmmj  6 

30  R.  R.  669.  E.  &  K.  976 ;  S.  C,  18  Q.  B.  857. 

(7/1)  3   Bla.   Com.,   16th  ed.  347,  (»)  3  &  4  Will.  4,  c.  42,  ss.  18,  14. 

and  u.  (12).     IwPerkiiisoHV,  OiJford,  {o)  Baj/mond  v.  FUchy  2  Cr.  M.  k 

Cro.  Car.  539,  debt  was  held  to  lie  R.  588,  597. 

agaiiiat  the  executors  of  a  sheriff,  (p)   JFIieatley  v.   Za7i«,   1  Wins. 

who  had  lerieil  under  a  fi,  fa.,  and  Saund.  (ed.  1845)  216  a,  n.  (1). 
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Itepresenta- 
tive's  title  to 
personal 
estate. 


law  received  considerable  alteration  by  statute,  as  early  as 
1330,  when  the  4  Edw.  3,  c.  7,  was  passed.  This  Act, 
after  reciting  that  in  times  past  executors  had  not  "  actions 
for  a  trespass  done  to  their  testators  as  of  the  goods  and 
chattels  of  the  same  testators  carried  away  in  their  life," 
enacted  that  executors  (q)  in  such  cases  should  have  an 
action  against  the  trespassers,  and  recover  their  damages, 
in  like  manner  as  their  testators  if  they  were  in  life ;  and 
the  effect  of  this  Act,  which,  being  remedial  in  character, 
has  always  been  construed  liberally  (r),  seems  to  be,  that, 
whatever  the  form  of  the  action  may  be,  a  personal  repre- 
sentative now  alwavs  has  the  same  action  as  the  deceased 
person  whom  he  represents  would  have  had,  for  any  injury 
done  in  such  person's  lifetime  to  his  personal  estate, 
whereby  that  estate  is  rendered  less  beneficial  (s).  In  other 
words,  the  Act  has  been  construed  as  extending  "  to  all  torts, 
except  those  relating  to  freeholds,  and  those  where  the 
injury  done  is  of  a  personal  nature  *'  (f).  For  instance, 
the  Act  gives  an  executor  a  remedy  for  the  infringement  in 
his  testator's  lifetime  of  his  registered  trade-mark,  for  that 
is  an  injury  to  personal  property  («). 

And  here  we  may  remind  the  reader  that  *'  the  right  of 
an  executor  to  the  personal  estate  of  the  testator  is  derived 
from  the  will,  and  the  property  in  the  pergonal  goods  and 
chattels  of  the  testator  is  vested  in  him  immediately  upon 
the  testator's  death;  and  he  is  deemed  to  be  in  legal 
possession  of  them  from  that  time,  though  before  probate 
gi*anted"  (x).  The  title  of  an  administrator,  on  the  other 
hand,  is  derived  from  the  letters  of  administration,  though 


{q)  AdmiDistnitoTS  are  within  the 
equity  of  the  Act ;  Stnith  v.  Colgay, 
Cro.  Eliz.  334 ;  and  tlie  remedy  waa 
extended  by  25  Edw.  3,  st.  5,  c.  5, 
to  executors  of  executors. 

(?•)  See  per  Ld.  EUcnborough, 
jyHsoit  V.  Knubley,  7  East,  134; 
Emerson  v.  Emerwn,  1  Ventr.  187. 

(s)  Sec  1  Wnis.  S«ui»d.  (ed.  1845) 


217  b,  n. 

(0  Prr  Bramwell,  L.  J.,  Twycrcts  t 
Grant,  4  C.  P.  D.  40,  45. 

(m)  Oaley  v.  IkdUm^  85  Ch.  D. 
700 ;  see  ffatehard  t.  AfegCt  18 
Q.  B.  D.  771  :  56  L.  J.  Q.  B.  897. 

(x)  Per  Ld.  Campliell,  PetRberio 
V.  Chapman^  7  K  &  B.  210,  217. 
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it  has  relation  back,  for  many  purposes,  to  the  date  of  the 
death ;  for  instance,  it  has  been  held  that  trespass  to  goods 
is  maintainable  by  an  administrator  for  an  act  done  between 
the  death  of  the  intestate  and  the  grant  of  the  letters  (y). 
Detinue,  however,  does  not  lie  at  the  suit  of  an  administrator 
for  goods  of  the  intestate  which  the  defendant  restored 
before  the  grant  (z). 

In  regard  to  this  doctrine  of  relation,  we  may  add  in 
the  words  of  Parke,  B.,  that  "  an  act  done  by  one  who 
afterwards  becomes  administrator,  to  the  prejudice  of  the 
estate,  is  not  made  good  by  the  subsequent  administration. 
It  is  only  in  cases  where  the  act  is  for  the  benefit  of  the 
estate,  that  the  relation  back  exists,  by  virtue  of  which 
relation  the  administrator  is  enabled  to  recover  against 
such  persons  as  have  interfered  with  the  estate,  and  thereby 
to  prevent  it  from  being  prejudiced  and  despoiled  "  (a). 

The  common  law  provides  no  remedy  after  a  person's  injuries  to 
death  for  an  injury  done  in  his  lifetime  to  his  real  estate  {b) ;  realty. 
and  accordingly,  if  his  personal  representatives  sue  in 
respect  of  such  an  injury,  the  maxim,  actio  personalis 
inoritnr  cum  persona,  still,  as  a  rule,  defeats  the  action, 
unless  it  be  maintainable  under  the  Civil  Procedure  Act, 
1838  (c).  Under  this  Act,  an  action  may  be  maintained 
by  executors  or  administrators  of  a  deceased  person  for  any 
injury  to  his  real  estate  committed  in  his  lifetime,  for  which 
he  might  have  maintained  an  action  if  alive,  provided,  first, 
that  the  injury  was  committed  within  six  months  before 
his  death,  and,  secondly,  that  their  acticn  be  brought 
within  one  year  after  his  death ;  and  damages  recovered  in 

(y)  Tharpev.  Stallwoad,  5  M.  &  Gr.  1  Q.  B.  766  :  61  L.  J.  Q.  B.  405. 

760  ;  recognised  in  Faster  v.  Bates,  (2)   Crassfield   v.    Such,   8    Excb. 

12  M.  &  W.  227 ;  see  Wdchman  v.  825. 

Sturgis,  13  Q.  B.  552.     In  Bodger  v.  (a)  Morgan,  v.   Thoinaa,  8  Exch. 

Arch^    10  Exch.   833,   the  doctrine  302,  307  ;  see-Bc  TFa^an,  18  Q.  B.  D. 

of  relation  was  applied,  under  peculiar  116  :  19  Id.  234  ;  ante,  p.  661. 

circamstances,  to  prevent  the  opera-  (6)  See  1  Wms.  Saund.  (ed.  1845) 

tiou  of  the  statute  of  limitations  ;  see  21 7  b. 

Stamford    Bank    v.    SmUh,    [1892]  (c)  3  &  4  Will.  4,  c.  42,  s.  2. 
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Injuries  to 

testator's 

person. 


the  action  form  part  of  his  personal  estate.  Since  this  Act 
does  not  enable  an  executor  to  commence  an  action  for  an 
injury  which  was  done  to  his  testator's  real  estate  more 
than  six  months  before  the  testator's  death,  an  executor 
cannot  carry  on  a  pending  action,  commenced  by  his 
testator,  while  alive,  for  an  injury  to  his  real  estate,  if  at 
the  time  when  the  testator  dies  six  months  have  elapsed 
since  the  injury  was  committed  (^.  In  the  case,  however, 
of  a  continuing  injury  which  gives  rise  to  a  new  cause  of 
action  every  day,  the  executor  can  bring  an  action,  or  carry 
on  his  testator's  action,  in  respect  of  the  injury,  if  and  so 
far  as  the  injury  continued  within  the  period  of  six  months 
before  the  testator  died  ((0- 

Notwithstanding  the  statutory  exceptions  which  we  have 
noticed  to  the  general  rule  of  the  common  law,  that  rale 
still  applies  where  a  tort  is  committed  to  a  man's  person, 
feelings  or  reputation,  as  by  battery,  libel,  slander,  or  his 
daughter's  seduction ;  and  in  such  cases  no  action  is 
maintainable  by  his  executors  or  administrators,  for  they 
represent  not  so  much  the  person  as  the  personal  estate 
of  the  testator  or  intestate,  of  which  they  are  in  law  the 
assignees  (,/).  Accordingly,  where  a  man  sustained  personal 
injuries  through  the  defendants'  negligence,  whilst  he  was 
using  a  level  crossing  at  their  railway,  and  eventually  died 
from  such  injuries,  it  was  held  that  his  administratrix 
could  recover  damages  neither  for  the  injuries  themselves 
nor  for  the  loss  such  injuries  occasioned  to  him,  while  yet 
alive,  through  his  inability  to  work  and  his  need  of  doctors 
and  nurses  (g). 


(d)  Kirk  V.  Todd,  21  Ch.  D.  484  : 
52  L.  J.  Ch.  224. 

(e)  Jones  V.  Sbnes,  43  Ch.  D.  607  : 
59  L.  J.  Ch.  851  ;  Jenks  v.  Cli/den, 
[1897]  1  Ch.  694  :  66  L.  J.  Ch.  838. 

(/)  8  Bine.  Com.,  16th  &\.  302, 
n.  (9)  ;  Com.  Dig.,  ^*  Administra- 
tion^*  (B.    13)  ;    JBowker  v.   Evajis, 


15  Q.  B.  D.   565 :   54  L.  J.  Q.  R 
421. 

(g)  Pulling  v.  G,  E.  R.  Co.,  9 
Q.  B.  D.  110  :  51  L.  J.  Q.  B.  453, 
where  Bradahaw  v.  Lane,  <£:  Y,  R. 
Co.,  L.  B.  10  C.  P.  189,  was  distin- 
gnished,  as  being  an  action  for  breach 
of  contract.     See  ajUe,  p.  683. 
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The  victim  of  bodily  harm,  if  occasioned  by  another's  Lord  Camp- 
wrongful  act,  has  a  cause  of  action  against  the  wrong-doer, 
to  recover  damages  for  his  physical  sufferings ;  but  if  the 
bodily  harm  results  in  the  victim's  death,  our  common  law 
does  not  transfer  the  cause  of  action  to  his  legal  personal 
representatives;  nor  does  it  give  to  the  members  of  the 
victim's  family  who  were  dependent  upon  him  for  their 
support  any  cause  of  action  against  the  wrong-doer  for  the 
pecuniary  loss  which  they  sustain  through  their  bread- 
winner's death.  For  such  pecuniary  loss,  however,  some 
remedy  is  now  provided  by  the  Fatal  Accidents  Act,  1846  (h), 
commonly  known  as  Lord  Campbell's  Act.  Under  this  Act, 
in  every  case  where  the  death  of  a  person  is  caused  by 
wrongful  act,  neglect  or  default,  and  the  act,  neglect  or 
default  is  such  as  would  (if  death  had  not  ensued)  have 
entitled  the  injured  person  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  the  person  who  would 
have  been  liable  if  death  had  not  ensued  is  liable  to  an 
action  for  damages  notwithstanding  the  death,  and  even 
though  the  death  was  caused  under  such  circumstances 
as  amounted  in  law  to  a  felony  (i).  Such  action,  though 
it  must  be  brought,  as  a  rule  (A:),  in  the  name  of  the 
executor  or  administrator,  is  an  action  for  the  benefit  of 
the  wife,  husband,  parents  (I)  and  children  (/)  of  the 
deceased  person:  the  jury  being  required  to  give  such 
damages  as  they  think  proportioned  to  the  injury  resulting 
from  the  death  to  the  parties  respectively  for  whose  benefit 
the  action  is  brought ;  and  the  amount  recovered,  after 
deducting  costs  not  recovered,  is  divisible  amongst  these 

(h)  9  k  10  Vict.  c.  93  ;  amended  the  benefit  of  the  workman*s  depen- 

by  27  k  28  Vict  c.  95.     Under  the  dants ;  see  60  A  61  Vict.  c.  37,  s.  T 

Workmen's  Compensation  Act,  1897,  (2) :  and  Sched.  I. 

where  the  death  of  a  workman  results  (i)  9  &  10  Vict.  c.  93,  s.  1. 

from  a  personal  injury  by  accident  {k)  Id.  a.  2  ;  see  27  k  28  Vict. 

arising  out  of  and  in  the  coune  of  his  c.  95,  s.  1. 

employment,  the  employer  may  be  [1)  As  defined  by  the  Act ;  see  s.  5. 
liable  to  pay  compensation  to  or  for 

L.M.  44 
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pink^  in  such  shares  as  Ae  jniy  by  their  verdict  direct  (m). 
Tbe  acdoD  mast  be  hnoo^t  within  twelve  months  after  the 
deaih  v. 

This  Act,  it  is  to  be  observed,  creates  a  new  caase  of 
aci5?a.  arising  upon  and  ont  of  a  person's  death  (o) ;  and, 
ihei>ef  .>^^  it  really  leaves  the  maxim,  actio  personalU  moritnr 
-••  tf.  j*m^<«-T,  antooched :  fcNr  the  eanse  of  action  which  the 
ir;:ined  person  might  ha^e  maintained  for  his  personal 
s:i5rrincs  dies  with  him,  and  in  an  action,  brought  under 
the  Act  for  the  benefit  of  his  relatives,  compensation  is 
ne^oTierable  only  for  the  pecuniary  loss  which  they  them- 
f^hnes  sustain  by  reascm  of  his  death  (p).  The  Act,  how- 
itvvr,  cives  no  cause  of  acti<m,  unless  the  injured  person 
wik<  e£ti;}€d,  at  the  time  of  his  death,  to  bring  an  action 
for  his  per^Mijil  injuries.  For  instance,  the  relatives  remain 
w;ibv>Xtt  remedy  if  the  injuries  from  which  the  deceased 
dieJ  were  the  result  of  his  own  contributoiy  negligence  (q\ 
>r  if  $an>faetion  for  his  injuries  was  accepted  by  him  before 
he  dirf«r^.  Moreover,  it  seems  that,  by  virtue  of  the 
maxim,  a.-ri;>  prrtomalis  moritmr  cum  per9on€i,  the  relations 
ivt:>.  e  !v>se  their  remedy  under  the  Act  if  the  wrong-doer  himself 

die^  whether  he  die  before  or  after  the  death  of  the  person 
whom  he  injured ;  for  the  Act  supphes  no  remedy  either  to 
the  injured  person  while  he  lives,  or  to  his  relatives  after 
his  death,  against  the  executors  or  administrators  of  the 
wrong-doer  \*^. 

4    S.  i  IktU.?u  x.SiKJL  Co.,  4  C.  R  X.  & 

'.    S.  S.  296. 

S<^  }€r  LaL  S<IK>nic,  5r»aini  ,q'  fTitkerUttr.  RtgntfsCa»a2  Ol, 

T,  ii'M  Cruz,  10  Api^  Cus.  59,  67  ;  12  C  R  X.  S.  2 ;  Py»A  v.  G,  X  £. 

ciu^  in  A  uJ  -•  T.  i?  -»/«jt4  <lr  F.  SS.  0>.,  Co. ,  supnu 

[i5ii>3  2  <^  R  4S0 :  67  L.  J.  Q.  R  \r^  Read  r.  G.  £.  R.  Co.,  L.  K, 

SAA.  3  Q.  B.  555. 

xp^  ri'lr   r.   M:'iL    if,    Co.,   18  («)  In  the  Workmen's  CompeBSs- 

Q.    B.   53;   CK^u'vtam  t.    noiMtrrfl^  tkm  Aet,  1897,  the  woni"emploTer" 

£.  R  Jb  £.  168 ;  P^rm  v.  <;,  X  R.  indudes  the  legd  personal  itpnaof 

0>.,  4  R.  &  S.  396 ;  see  also  Jhtet-  tative  of  a  deceased  emidoTcr ;  sie 

irt/rfA  T.  JokMSim,  4  BL  &  N.  653  ;  60 1  61  Vict  c,  37,  s.  7  (21 
FnjJilh'fi  T.  .y.  K  JL  Co.,  3  Id.  211  ; 
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Tumiog  now  to  actions  ex  delicto  brought  against  the  AeUoiis  ez 
personal  representatives  of  a  wrong-doer,  we  must  refer  personal 
again  to  the  Civil  Procedure  Act,  1833  (().     By  this  Act,  '^^^^ 
an  action  of  trespasB,  or  trespass  on  the  case,  may  be 
maintained  against  the  executors  or  administrators  of  any 
deceased  person  for  any  wrong  committed  by  him  in  his 
lifetime    to  another,  in  respect  of  his  property,  real  or 
pereonal,  provided,  first,  that   the  injury  was  committed 
within  six  months  before  such  deceased  person's  death  (u), 
and,  secondly,  that  the  action  be  brought  within  six  months 
after  such  executors  or  administrators  have  taken  upon 
themselves   the    administration  of  his    estate ;    and    the 
damages  recovered  in  the  action  are  payable  in  like  order 
of  administration  as  simple  contract  debts. 

Before  the  passing  of  this  Act,  the  remedy  for  a  tort  to  Kttic  at 
the  property  of  another,  real  or  personal,  by  an  action  in 
form  c.r  delicto — such  as  trespass,  trover,  or  case  for  waste, 
or  for  diverting  a  watercourse  or  obstructing  ancient  lights 
— could  not  have  been  enforced  against  the  personal  repre- 
sentatives of  the  tort-feasor  (x) ;  and  this,  therefore,  must 
still  be  the  general  rule  in  cases  where,  the  tort  having 
been  committed  more  than  six  months  before  the  tort* 
feasor's  death,  the  above  Act  does  not  apply  C^).  Cases, 
however,  occur  in  which  a  person  whose  property  has  been 
damaged  may  treat  the  injury  either  as  a  tort  or  as  a 
breach  of  contract  (z) ;  and  in  these  cases  he  has  a  remedy 
in  assampsit  against  the  wrong-doer's  executors,  which  is 

[()  3  A  4  Will.  4,  c  42,  s.  2.  "  JMinue,"   pi.    19;    Le   Miuon    v. 

(h)   See   Richmotul    v.   SithoUoii,  DLron,  W.  Jones,  173,  17+. 

8  Scott,  134  ;  I'otixU  v.  Km,  7  A.  &  (y)  Tbe  30  far.  2,  et  1,  o.  7.  biiU 

E.  426  ;  and  cases  oitcil,  aide,  ]f.  (188,  4  &  5  \V.  k  JI.  c  24,  s.   \i,  piDVide 

Dotes  (rf)  au<l  (r;).  a  remedy  agaiust  tlie  reproseiitatirea 

{x)  3ee  1  Wms.  Saiind.  (eii.  1845)  of  an  executor  or  adniiniatrator  vfjio 

216a,D.tl).    Where  ciiattels,  wrong-  committed   waatB ;    see    Snitiley   v. 

ruUy  in  the  jKosession  or  the  tMtator,  tliiasell,   13  Q.   B.   572;  Coicard  v. 

coutinued  m  ipait  in  the  exeentoc'a  Grcgm-i/,  L.  B,  2  C.  P.  IS3. 

handii,  detinue  nas  rnHiiitainabU   to  (:)  See  ante,  p.  ISO. 
recover  the  specific  goods:  Bro.  AW. 
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izsdepeiidait  of  the  above  Act  (a) :  the  general  rule  of  the 
coxmiMMi  law  being  that  execntors  are  liable  for  damage 
done  by  their  testator  to  personal  property  if  assumpsit  can 
be  brooght  in  respect  of  snch  damage  (6). 

THiere  a  goest  at  an  inn  lost  his  goods  there  propter 
</•/>.-*«'«  ftfi<pi7«>ri<  (r>,  it  was  held  that  the  guest  could 
recover  the  Talne  of  the  goods  from  the  innkeeper's 
executors,  as  damages  for  a  breach  of  contract ;  and 
it  was  laid  down  that  ''where  a  relation  exists  between 
two  parties,  which  involves  the  performance  of  certain 
duties  by  one  of  them  and  the  payment  of  reward  ta 
him  by  the  other,  the  law  will  imply,  or  the  jury  may 
infer,  a  jffomise  by  each  party  to  do  what  is  to  be  done 
by  him ''  v<^. 

T-  n  t*>  Upon  the  question  whether  the  common  law  of  itself 

supplies  any  remedy  by  action  against  the  personal  repre- 
sentatives of  a  wrong-doer  for  a  tort  committed  by  him  to 
property,  Phillips  v.  Homfiratf  (e)  may  now  be  regarded  as  a 
leading  case.  In  that  case  the  wrongful  act  was  a  trespass 
to  land  by  the  secret  use  of  certain  underground  ways  with- 
out the  landowner's  knowledge,  and  the  action  was  brought 
by  the  landowner  against  the  trespasser  to  recover  compen- 
sation for  the  trespass.  TVliile  the  action  was  i>ending,  the 
trespasser  died,  and  thereupon  the  landowner  sought  to 
continue  the  action  against  the  executors  of  the  trespasser 
on  the  ground  that,  as  no  way-leave  had  been  paid  for  the 
use  of  the  underground  ways,  the  estate  of  the  deceased 
wrong-doer  had  derived  a  profit  from  his  wrong  (/).  The 
Court  of  Appeal,  however,  decided  that  the  maxim,  actio 
personalis   montur  cum  jtersotitiy   applied.     The  rule,  laid 

{a\  Seep^'  Ld.  Mansfield,  Hamhiy  265,  276. 

V.  TrvU,  Cowp.  875.  [e)  24  Ch.  D.  489  :  52  L  J.  Ch. 

{h)  See  per  Bowen,  L.J.,  24  Ch.  D.  888. 

457.  (/)  The  landowners  remedy  under 

(t).See   Calye's  case,   8  Rep.  32  :  8*4  Will.  4,  c.  42,  s.  2,  was  barred 

1  Smith,  L.  C.  by  laj^se  of  time. 

(d)  Morgan  v.  Ravey^  6  H.  &  N. 
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down  in  the  judgment  delivered  by  Bowen,  L.J.,  in  this 
case,  as  to  the  general  effect  of  the  maxim,  was  as 
follows : — 

*'  The  only  cases  in  which,  apart  from  questions  of  breach  Rule  laid 
of  contract,  express  or  implied,  a  remedy  for  a  wrongful  phui^  y. 
act  can  be  pursued  against  the  estate  of  a  deceased  person  ^omfray, 
who  has  done  the  act  appears  to  us  to  be  those  in  which 
property,  or  the  proceeds  or  value  of  property,  belonging  to 
another,  have  been  appropriated  by  the  deceased  person 
and  added  to  his  own  estate  or  moneys.  In  such  cases, 
whatever  the  original  form  of  action,  it  is  in  substance 
brought  to  recover  property,  or  its  proceeds  or  value,  and 
by  amendment  could  be  made  such  in  form  as  well  as  in 
substance.  In  su6h  cases  the  action,  though  arising  out  of 
a  wrongful  act,  does  not  die  with  the  person.  The  property 
or  the  proceeds  or  value  which,  in  the  lifetime  of  the 
wrong-doer,  could  have  been  recovered  from  him,  can  be 
traced  after  his  death  to  his  assets,  and  recaptured  by  the 
rightful  owner  there.  But  it  is  not  every  wrongful  act  by 
which  a  wrong-doer  indirectly  benefits  that  falls  under  this 
head,  if  the  benefit  does  not  consist  in  the  acquisition  of 
property,  or  its  proceeds  or  value.  Where  there  is  nothing 
amongst  the  assets  of  the  deceased  that  in  law  or  equity 
belongs  to  the  plaintiff,  and  the  damages  which  have  been 
done  to  him  are  unliquidated  and  uncertain,  the  executors 
of  a  wrong-doer  cannot  be  sued  merely  because  it  was 
worth  the  wrong-doer's  while  to  commit  the  act  which 
is  complained  of,  and  an  indirect  benefit  may  have  been 
reaped  thereby" ((/). 

As  regards  torts  to  property,  therefore,  the  rule  of  the 
common  law,  which  equity  also  recognises,  is  that  remedies 
for  the  wrongful  acts  **  can  only  be  pursued  against  the 
estate  of  a  deceased  person  when  property  or  the  proceeds 
or   value    of    property   belonging    to  another  have    been 

{3)  25  Ch.  D.  454,  455. 
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ftf^pn^riated  by  the  deceased  person  and  added  to  his 
own  estate"  (Aj. 

IWttDtW  F<H'  a  tart  eommitted  to  the  person,  such  as  battery 

or  Use  imprisonment,  the  Civil  Procedure  Act,  18S8(t), 
gives  no  remedy  against  the  personal  representatives  of  the 
t(Nl-feasor ;  and  it  is  dear  that,  at  common  law,  no  action 
for  a  tort  of  this  kind  can  be  maintained  against  them  (A). 
By  our  law  an  executor  represents  the  debts  and  property, 
but  not  the  person  of  the  testator,  and  it  seems  to  have 
been  thought  that  there  would  be  an  injustice  in  making 
the  executor  stand  in  the  place  of  the  dead  man  when  the 
causes  of  action  were  purely  personal  (Q.    Accordingly,  the 
rule  at  conmion  law  is,  that  no  action  lies  against  executors 
for  a  tort  committed  by  their  testator  for  which  unliquidated 
damages  is  the  only  remedy  (in) ;  and  for  that  reason  the 
estate  of  a  deceased  person  cannot  be  made  answerable  to 
a  claim  to  recover  damages  for  his  fraudulent  misrepre- 
sentations (ii),  or  for  his  libels  or  slanders  of  character  (o). 
Moreover,  as  damages  of  a  vindictive  and  uncertain  kind 
may  be  given  for  a  breach  of  promise  of  marriage,  the 
maxim,  actio  j>ergonalig  moritur  mm  persona,  applies  upon 
the  promisor's  death,  except  in  so  far  as  the  plaintiff  can 
show  that  she  has  suffered  special  damage  to  her  temporal 
estate,  arising  out  of  the  breach  of  contract,  and  recoTer- 
able  according  to  the  ordinary  rules  of  law  which  are 
applied  when  contracts  are  broken  (j>). 

Demueoftbe        Upon  a  petition  of   right  whereby  compensation  iiras 

claimed  for  damage  to  property  occasioned  by  the  negligence 
of  the  servants  of  the  Crown  in  a  preceding  reign,  Lord 

(/i)  Per  Bowen,  LJ.,  20  Q.  B.  D.  (a«)  />«•  Jes3el,M.R.,2lCii.D.4S0. 

504.  (n)  Jtc  DunatHj  [1899 J  1  Ch.  387  : 

(I)  3  &  4  WilL  4,  c.  42.  68  L.  J.  Ch.  258. 

(k)  3  Blac.  Com.  302.  (o)  Hatehard  v.  Me^,  18  Q.  B.  D. 

(/)  Per  Bowen;    L.J.,   24   Cli.  D.  771 :  56  L.  J.  Q.  B.  397. 

456  ;  see  also  per  Ld.  Ellenboroagh,  (p)  Finlayv,  Ckincnjy  20  Q.  B.  D- 

2  M.  k  S.   4ir>  :  cited  ;vr   liowen,  .494,  504 :  57  L.  J.  Q.  B.  247. 
L.J.,  20  Q.  B.  D.  505. 
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Lyndhurst  inclined  to  the  view .  that  the  maxim,  actio 
personalU  nwj'itur  cuvi  petsond,  was  applicable.  The  main 
ground,  however,  of  his  -decision  against  the  claimant  was 
that  a  petition  of  right  does  not  lie  for  negligent  or  tortious 
acts  of  the  Crown's  servants  (q). 

The  question  whether  a  master  can  maintain  an  action  Action  by  ^ 
for  the  loss  of  the  services  of  his  servant,  if  caused  by  servant  has 
a  wrongful  or  negligent  act  whereby  the  servant  is  killed  ^!!^^i^*^ 
on  the  spot,  was  answered  by  the  majority  of  the  Court 
in  Osborn  v.  Gillett  (r)  in  the  negative.  But  Lord  Bramwell 
dissented,  and  his  reasoning  seems  to  be  the  more  satis- 
factory. The  maxim  under  consideration  is  not  properly 
applicable,  because  the  servant,  had  he  survived,  would 
not  have  been  a  party  to  the  master's  action ;  and,  assum- 
ing that  the  killing  be  felonious,  the  doctrine  that  the 
civil  injury  to  the  master  is  merged  in  the  felonious  act 
committed  -upon  the  servant  appears  now  to  be  untenable  (8). 
The  decision  mainly  rests  upon  the  statement  of  Lord 
EUenborough  at  Nisi  Prius  (t)  that  **  in  a  civil  Court  the 
death  of  a  human  being  could  not  be  complained  of  as  an 
injury  " ;  but  it  may  be  doubted  whether  this  statement 
had  any  basis  other  than  the  doctrine  of  merger  which 
is  now  exploded. 

Notwithstanding  the  maxim  actio  pergonalis  moritur  cum  Duties  to  be 
persona,  an  action  in  respect  of  dilapidations  to  the  build-  ^  ^^"  " 
ings  of  a  benefice  lay  at  common  law  against  the  executors 
of  a  deceased  incumbent  at  the  suit  of  his  successor  or  even 
of  the  executors  of  his  successor  (</) ;  and  the  reason  was 
that  the  omission  to  repair  was  considered  not  as  a  tort, 
but  as  the  breach  of  a  duty,  analogous  to  an  implied 

{q)  Vise,    CanUrhnry    v.    A,'G,,  (u)    See  Bunbun/   v.    ffewsoii,   8 

1  Phill.  306 ;  see  ante,  p.  43.  Exch.  558  ;  Ross  v.  Adcock,  L.  B.  3 

(r)  L.  R.  8  Ex.  88 :  42  L.  J.  Ex.  C.  P.  655.     By  84  &  85  Vict.  c.  43, 

58.  the  cost  of  the  repairs  became  re- 

(s)  See  anto,  pp.  167-169.  coverable  as  a  debt;  see  Re  Monk, 

(0  Baker  v.  Bolton,  1  Camp.  493 :  35    Ch.    D.    588  :    56    L.    J.    Ch. 

10  R.  R.  734.  809. 
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contract,  with  regard  to  the  property  (x).  For  the  like 
reason,  it  appears  that  the  maxim  does  not  apply  to  a  suit 
against  executors  in  respect  of  their  testator's  breach  of 
trust  (y),  or  his  breach  of  his  duty  to  repair  his  copyhold 
tenement  in  accordance  with  the  custom  of  the  manor  (z) ; 
and  there  may  be  cases  in  which,  where  a  statute  imposes 
a  duty  with  reference  to  property,  an  action  for  a  breach 
of  that  duty  may,  on  the  like  ground,  be  maintainable 
after  the  death  of  the  person  upon  whom  or  for  whose 
benefit  the  duty  is  imposed  (a). 

There  is,  however,  a  decision  to  the  effect  that  the 
extraordinary  expenses  of  repairing  a  highway  damaged 
by  extraordinary  trafSc  thereon  cannot  be  recovered  by  the 
highway  authority,  under  the  Highways  Act,  1878  (fc),  from 
the  executor  of  the  person  by  whose  order  the  traffic  was 
conducted  (r).  The  claim  was,  it  seems,  treated  as  one 
to  which  Lord  Mansfield's  remark  might  be  applied :  ''  All 
private  criminal  injuries  or  wrongs,  as  well  as  all  public 
crimes,  are  buried  with  the  offender  "  (rf). 

In  conclusion,  the  extent  and  limits  of  the  common  law 
doctrine,  actio  personalis  vwritur  cum  persona^  may  be 
summed  up  thus:  it  was  a  rule  of  the  common  law  that 
if  an  injury  were  done  either  to  the  person  or  property  of 
another  for  which   damages  only  could  be  recovered  in 


(jc)  See  per  Cottou,  L.J.,  36  Ch.  D. 
280,  refeiTing  to  Sollcra  v.  Lciwi'encc^ 
Willes,  413,  421. 

(y)  Coiidiu  V.  Murrieta^  40  Ch.  D. 
643,  563  (see  S.  C,  [1892]  A.  0. 
670) ;  llainshill  v.  Edwards^  31  Ch. 
D.  100,  111  :  65  L.  J.  Ch.  81.  See 
also  Re  Sliaiye,  [1892]  1  Ch.  164 : 
61  L.  J.  Ch.  193. 

(«)  Blachnore  v.  IVhiU,  [1899]  1 
Q.  B.  298  :  68  L.  J.  Q.  B.  951.  See 
also  Baithyanyy.  Walford,  36  Ch.  D. 
269:  66  L.  J.  Ch.  881. 

(a)  See  Peebles  v.  OsivaldtxoistU 
U.  D,  C,  [1896]  2  Q.  B.  159  :  65 


L.  J.  Q.  B.  499 ;  bnt  as  to  the  dnty 
there  alleged,  see  S.  C,  [1897]  1 
Q.  B.  625 :  66  L.  J.  Q.  B.  392. 
Sequestration,  issued  to  compel  the 
|)erformauce  of  a  duty,  is  Dot  dete^ 
mined  by  the  death  of  the  person 
against  whose  estate  it  was  issued ; 
PraU  V.  Inman,  43  Ch.  D.  175 :  59 
L.  J.  Ch.  274. 

(A)  41  &  42  Vict,  c  77,  a.  28:  sec 
01  &  62  Vict  c.  29,  s.  12. 

(c)  Story  V.  S/tmi-d,  [1892]  2  Q.  B. 
615  :  61  L.  J.  M.  C.  178. 

{d)  Hambhj  v.  TrUt,  1  Cowp.  374. 


THE   LAW  OF   CONTRACTS.  697 

satisfaction,  the  action  died  with  the  person  to  whom  or 
by  whom  the  wrong  was  done:  but  this  rule  was  never 
extended  to  such  personal  actions  as  were  founded  upon 
any  obligation,  contract,  debt,  covenant,  or  any  other  duty 
to  be  performed :  for  there  the  action  survived  (e). 

(e)  1  Wms.  Sauiid.  (ed.  1845)  216  a;  see  also  Williams  on  Executors,  9th 
e(L  1593. 
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CHAPTEK  X. 


XAXEKS  AFPLICABLB  TO  THE  LAW  OF  BYIDENCB. 

We  have  in  a  previous  chapter  investigated  certain 
mles  of  the  law  of  evidence  which  relate  peculiarly  to  the 
int«rpreUli<HDi  of  written  instruments;  it  is  proposed,  in 
these  concluding  pages,  to  state  some  few  additional  rales 
of  evidence.  Very  little,  however,  has  been  here  attempted 
beyond  a  statement  and  brief  Olustration  of  them  ;  because, 
on  reflection,  it  appeared  desirable  at  once  to  refer  the 
reader  to  treatises  of  acknowledged  authority  on  the  subject, 
from  which,  after  patient  consideration  of  the  more 
important  cases  there  indicated,  a  clear  perception  of  the 
extensive  applicability  of  the  following  maxims  can  alone 
be  derived. 


Opmirs  Intbbprss   Reruh  Usrs.     (2  Inst.  282.) — Usage 

I*  the  best  interpreter  of  things. 

Definiticn  Custom,  consuetHdo^  is  a  law  not  written,  established 

custom— >  _       _  J 

by  long  usage  and  the  consent  of  our  ancestors  (a) ;  and 
hence  it  is  said  that  usage,  ti^i«,  is  the  legal  evidence  of 
custom  (b).  Moreover,  where  a  law  is  established  by  an 
imphed  consent,  it  is  either  common  law  or  custom;  if 
universal,  it  is  common  law  (c) ;  if  particular  to  this  or  that 

(a)  Jacob,  Law  Diet.,  tit.  "CW-  law  of  England,  fex  non  scrifta,  is 
Unti .  **  nothing  bat  custom ; "  Judgm. ,  A'm* 

(b)  Per  Baylejr,  J.,  10  a  &  C.  440.  r.    laWy,   8  Curt   863.      Bot  the 

(c)  "In  point  of  fact,  the  common  claim  of  any  particular  place  to  be 
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place,  then  it  is  custom.  When  any  practice  was,  in  its 
origin,  found  to  be  convenient  and  beneficial,  it  was  naturally 
repeated,  continued  from  age  to  age,  and  grew  into  a  law, 
either  local  or  natural  (d) .  A  custom,  therefore,  or  customary 
law,  may  be  defined  to  be  an  usage  which  has  obtained 
the  force  of  law,  and  is,  in  truth,  the  binding  law,  within 
a  particular  district,  or  at  a  particular  place,  of  the  persons 
and  things  which  it  concerns  {e) :  conauetuch  loci  est 
ohsei'vanda  {/). 

There  are,  however,  several  requisites  to  the  validity  of  Custom, 

wli6ii  firood 

a  custom,  which  can  here  be  but  briefly  specified. 

First,  it  must  be  certain,  or  capable  of  being  reduced 
to  a  certainty  (<7).  Therefore,  a  custom  that  lands  shall 
descend  to  the  most  worthy  of  the  owner's  blood,  is  void  ; 
for  how  shall  this  worth  be  determined  ?  but  a  custom  to 
descend  to  the  next  male  of  the  blood,  exclusive  of  females, 
is  certain,  and  therefore  good.  And  a  custom  to  pay  a 
year's  improved  value  for  a  fine  on  a  copyhold  estate  is 
good;  for,  although  the  value  is  a  thing  uncertain,  yet 
it  may  at  any  time  be  ascertained  (/<). 

Secondly,  the  custom  must  be  reasonable  in  itself,  or, 
rather,  not  unreasonable  (i).  A  custom,  however,  is  not 
unreasonable  merely  because  it  is  contrary  to  a  particular 


exempt  from  the  obligation  imposed 
by  the  commou  law,  may  also  be 
properly  called  a  custom  ;  Id. 

{d)  3  Salk.  112.  £x  non  scrq)to 
JM  renit  quod  xisus  comprobavit ;  nam 
diiUunii  mares  eonsens^i  tUcntuim 
ocnnprobcUi legem imitanlu r  ;  1. 1,  2,  9. 
Consueludmts  j'lis  esse  2nUalur  id  quod 
volmUate  omnium  sine  lege  vetustas 
comprobiiT It— Oic  de  Invent,  if.  22. 

(c)  Le  Case  de  Tanislry,  Davys,  R. 
31,  32;  cited  Judgiu.,  9  A.  &  E. 
421 ;  and  in  llogei's  v.  Brenion,  10 
Q.  B.  26,  63. 

(/)  6  Rep.  67  :  10  Rep.  139.  See 
Busfier  v.  Tho7ii2)son^  4  C.  B.  48. 

(g)  BUietl  V.    Tregonning,  3  A.  & 


E.  554,  575  (where  the  custom 
alleged  was  designated  by  Wil- 
liams, J.,  as  "uncertain,  indefiuile, 
and  al)surd  " ) ;  Constable  v.  XtcJiolson, 
14  C.  B.  N.  S.  230;  J.-G.  v. 
Matkias,  27  L.  J.  Ch.  761  ;  PaduHck 
V.  Knight,  7  Exch.  854  ;  JVilson  v. 
JFilles,  7  East,  121 :  8  R.  R.  604  ; 
Broadbeiit  v.  IVilkes,  Willes,  360 ; 
S.  C.  (in  error),  1  Wils.  63  (wliich  also 
shows  that,  a  custom  must  be  reason- 
able) ;  with  this  case  cf.  Rogers  v. 
Taylor,  1  H.  &  N.  706  ;  Carlyon  v. 
Levering y  Id.  784. 

(/i)  1  Blac.  Cora.  78 ;  1  Roll.  Abr. 
565;  Davys,  R,  33. 

(0  1  Blac.  Cora.  77. 
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^■i^^TT  :c  rzjf  zd  ihe  ec»ii:mon  law,  for  consu^udo  ex  certa 
"i  •**  "i  -.  .i.c'*,'.  i»j.^j*a  iTi^'^af  c**ihmH'twm  htjtm  (A*) :  caston], 
vit-r  rr:»TLZji*£  zi'-i-r.  a  certain  and  reasonable  cause  eaper- 

r  :  in  prc»f  whereof  may  be  instanced 


•  t^ 


iii^  Miic:.:-^^  :c  c&T^Iidrid  and  liorough  English  (w),  which 
art  iire^t-T  -:citr2*rv  i:*  the  ceneral  law  of  descent ;  or  the 
ri.^^  'iL  .if  ±Lrzii-  -whirh  is  op»x^^^**^  t^  ^c  general  law  of 
t^ilfii  t  ,  I^tierniu:  t«o  a  peculiar  custom  respectinj^  the 
if>:^n:  A  r  -^  yl-  li  linis-  in  a  manor,  Cockbum,  J.,  observed 
li^:  >a:J:  **  j.^rikl  eosi^nis  ane  remnants  of  the  older  English 
VfTLTLTrrsL.  ^i_i:l,  ilMich  ct-nerallj  saperseded  bv'  the  feudal 
ie-i-zrr^  ii-ir.»Iur^  aher  the  dominion  of  the  Normans  had 
:*t*:-:tLjt  iLrLi':T  efialHiJiti  yet  remained  in  many  places, 
jir.«  ii.:-T  in  7:.ar.:»rs  Viiicih.  inst^sad  of  passing  into  the  pos- 
sif^Nsivd  :c  N:cn-ia:  i:»rdss  remained  in  the  hands  of  English 
rtr.»]'r>ri:c^  rbt^se  cusioms,  therefore,  are  not  merely  the 
i>&<iji  cc  A-riiirni  or  caprice,  but  were  originally  founded 
cci  *i:i»e  ^n-r-riii  priDjij-ie  or  rule  of  descent"'  \oK 

Fzmlnhr.  a  eu>i-:»ii:  i>  not  necessarily  unreasonable  because 
i:  i>  ^.iTc^zi::!:*!  lo  iLe  int^rresis  of  a  private  man,  if  it  be  for 
tbf^  t»cOtri  ^i  ibe  coaimc^nwealth ;  as  the  custom  to  torn 
ib^  yj.'zzb  uy»:*ii  the  headland  of  another,  which  is  upheld 
in  fiv>nr  of  hn>liandrT,  or  the  custom  to  dry  nets  on  the 
'  ni   of   anMher,  which   is  likewise  upheld   in  favour  of 

hin^  anvi  for  the  Wnefii  of  navigation  vi')-     Similarly,  the 


11^   ii>^     1:  2*  <i«f  \\*t  TtT\-  essseDce 

^  T.  K-  7?-4. 

H.  4  X.  tV*a.     Tbe  Ikw  tnkes-  iK»tSce 

ABU  iLv  rv:vrf,  in  jOeaiiiiig  iLr  custom, 
:t*  i^i.ii;Tie  iK*ed  not  l«e  s]«eciA2lT  set 
tvMth;  Ikx  y.  t\-=?,  li  A.  It  E.  579, 
TLt  su^e  reiciirk  applies  lo  the  custom 


of  i:ar«lldud  :  see  Co.  litt.  175  fa. 

/i'  Sw  S  BUc  Com.  S4. 

V    2  H.  a  K.   6S1 ;   vt  1   BIk. 
Com.  7-L 

^f')  Jndpn.,  T*r^»H  V.  S^itk^  9 
A.  &  E.  421  :  Co.  Litt-  S3  K  See 
LtK  Fa2>AuHtJi  T.  (^i>rjK,  5  Bing.  256, 
2<iS:  30  R.  R.  :*97.  There  canuot  be  a 
CQf^om  for  the  iuhalntants  of  a  parbfc 
to  hare,  as  soeh,  a  ]iro6t  a  jveodre  ia 
alifDO  solo :  irHfrK^mfg  cmt,  6  Bep. 
60  b :  see  Gx^MimaH  v.  5fr//*M4,  7 
Aj'p.  CaSL  633;  Xr,:?  y.  phte  of 
7<rnm«Airr,  8  ItL  135,  l.*»4. 
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existence  of  a  fair  being  treated  as  a  matter  of  public  con- 
venience, a  custom  to  erect  stalls  at  a  fair  upon  the  highway 
may  be  reasonable,  though  the  exercise  of  the  custom  causes 
a  partial  obstruction  of  the  highway  so  long  as  the  fair 
continues  (q) ;  and  upon  the  ground  that  recreation  is 
necessary  (r),  it  has  been  held  to  be  a  good  custom  for  the 
inhabitants  of  a  parish,  at  all  seasonable  times  of  the  year, 
to  enter  upon  a  close  within*  the  parish,  and  there  to  erect  a 
maypole  and  dance  round  it,  and  otherwise  to  enjoy  upon 
the  close  any  lawful  and  innocent  recreation  (s).  Again,  in 
the  interests  of  agriculture,  it  is  a  reasonable  custom  that  a 
tenant  shall  have  the  way-going  crop  after  the  expiration  of 
his  term  (0^  and  that  a  tenant,  who  is  bound  to  use  his  farm 
in  a  good  and  tenan table  manner  and  according  to  the  rules 
of  good  husbandry,  may,  on  quitting  the  farm,  charge  his 
landlord  with  part  of  the  expense  of  draining  land  which 
needed  drainage,  though  the  drainage  was  done  without  the 
landlord's  consent  or  knowledge  («). 

On  the  other  hand,  a  custom,  which  is  contrary  to  the 
public  good,  or  prejudicial  to  the  many  and  beneficial  only 
to  some  particular  person,  is  repugnant  to  the  law  of  reason, 
for  it  could  not  have  had  a  reasonable  commencement. 
For  example,  a  custom  set  up  in  a  manor  on  the  part  of 
the  lord,  that  the  commoner  cannot  turn  in  his  cattle  until 
the  lord  has  put  in  his  own,  is  clearly  bad,  for  it  is  injurious 
to  the  multitude,  and  beneficial  only  to  the  lord  {x).     So,  a 

iq)  JSlicood  V.  Bullock,    6  Q.    B.  201  :  1  Sm.  L.  C,  10th  ed.  528,  and 

388  ;  see  Simpson  v.   Wells,  L.  R,  7  notes  thereto. 
Q.  B.  214.  (w)  Mousley  v.  Ludlam,  21  L.  J. 

(r)  See  1  Lev.  176  :  2  H.  Bl.  398.  Q.  B.  64  ;  Dolby  v.  Hirst,  1  B.  &  B. 

(s)  Hall  V.  NotU}uiham,  1  Ex.  D.  224 :  21  R.  R.  577.  Marq,  of  Salisbury 

1.    A  custom  for  the  inhabitants  of  v.    Gladstone,    9    H.    L.    Cas.    692 

a  parish  to  train  horses  at  all  season-  (followed  in  Bleioett   t.  Jenkins,  12 

able  times  of  the  year  in  a  place  C.  B.  N.  S.  16),  is  an  important  case 

outside   the    parish    is    not    good ;  with  reference  to  the  reasonablcuescK 

Saioerhy  v,  Coleman,  L.  R.  2  Ex.  96  ;  of  a  custom.    See  also  Phillips  v.  Ball^ 

of.  Edwards  v.  Jenkins,  [1896]  1  Ch.  6  C.  B.  N.  S.  811. 
808  :  65  L.  J.  Ch.  222,  (a)  Year  Bk.,  2  H.  4,  fol.  24  B. 

(/)  JViffglesivorthv,  I>allison,])ong\,  pi.  20:  1  Blue,  Com.  77. 
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caetom  is  bad,  that  the  lord  of  the  manor  shall  have  £3  for 
every  pound-breach  of  any  stranger  (jy),  or  that  the  lord  of 
the  manor  may  detain  a  distress  taken  npon  his  demesnes 
mitil  fine  be  made  for  the  damage  at  the  lord's  will  (z).  In 
these  and  similar  cases  (a),  the  customs  themselves  are 
void,  on  the  ground  of  their  having  had  no  reasonable 
commencement, — as  being  founded  in  wrong  and  usurpation, 
and  not  on  the  voluntary  consent  of  the  people  to  whom 
they  relate  (/>) ;  for  it  is  a  true  principle,  that  no  custom 
can  prevail  against  right,  reason,  or  the  law  of  nature. 
The  will  of  the  people  is  the  foundation  of  that  custom, 
which  subsequently  becomes  binding  on  them  ;  but,  if  it  be 
grounded,  not  upon  reason,  but  error,  it  is  not  the  will  of 
the  people  (r),  and  to  such  a  custom  the  established  maxim 
of  law  applies,  mahtj^  u$h8  est  aboleitdus  (d) — ^an  evil  or 
invalid  custom  ought  to  be  abolished. 

Thirdly,  the  custom  must  have  existed  from  time  imme- 
morial (^0  :  it  is  no  good  custom  if  it  originated  within  the 
time  of  legal  memory  (/).     But,  in  the  absence  of  any 


( v)  Soe  9  A.  &  E.  i22,  n.  ia). 

[z)  Id.,  p.  422, 

{a)  DonglM  v.  Jh/aaii,  10  C.  R 
N.  S.  688.  See  PhiUijis  v.  Ball,  6 
C.  B.  N.  S.  811. 

{b)  Jndgm.,  9  A.  &  £.  422. 

{f)  See  Taylor,  Civ.  Law,  8rd  eil. 
245,  24«  ;  Xoy,  Max.,  9th  ed.,  p.  59, 
n.  (rt) ;  Id.  60. 

(d)  Litt.  a.  212;  4  Inst.  274; 
Hilton  V.  £arl  GraHvilU,  5  Q.  B. 
701  ;as  to  which  case  see  Oill  v. 
DickiHaaii,  5  Q.  B.  D.  159  ;  Love  v. 
Bell,  9  App.  Cas.  286 :  10  Q.  B.  D. 
547,  561  ;  Dube  of  Bueclatgh  ▼. 
Wakefield,  L.  B.  4  H.  L.  399).  See, 
also,  Rogers  v.  Taylor,  1  H.  ifc  N. 
706 ;  Clajfton  v.  Corby,  .">  Q.  B.  415 
(where  a  prescriptive  right  to  dig 
clay  was  held  unreasonahle) ;  cited 
by  Ld.  Den  man,  12  Q.  B.  846 : 
fHhhs  V.  Flight,  3  C.  B.  581  ;  Bailey 


V.  Stephens,  12  C.  B.  N.  S.  91; 
Constable  v.  Nichol»n,  14  Id.  290, 
241.  In  Lewis  ▼.  Lane,  2  My.  k  K. 
449,  a  custom  inconsistent  with  the 
doctrine  of  resulting  tmsts  was  held 
to  be  unreasonable. 

'*  The  Superior  Courts  hare  at  til 
times  invesHgated  the  customs  mider 
which  justice  has  been  administered 
by  local  jurisdictions;  and,  unless 
they  are  found  consonant  to  reason 
and  in  harmony  with  the  principles 
of  law,  they  have  always  been  rejected 
as  ill^al ; "  Judgm.,  dxe  v.  Mayur^ 
London,  1  H.  &  C.  858  ;  S.  C,  L  R. 
2  H.  L.  239. 

(e)  Legal  memory  begins  with  the 
beginning  of  the  reign  of  Richard  1. ; 
see  Litt  s.  170. 

(/)  1  Blac.  Com.  76;  Sitapsony. 
IVells,  L.  R.  7  Q.  B.  214.  See  also 
Moiitisry  v.  Ismay,  3  H.  A  C.  484 : 
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evidence  to  the  contrary,  the  immemorial  existence  of  a 
custom  should  be  inferred,  as  a  fact,  from  an  uninterrupted 
modem  usage  to  observe  it  (g) ;  and  whenever  it  is  found 
that  a  custom  has  existed  immemorially,  it  is  the  duty  of  a 
Court  of  law  to  presume  that  it  had  a  legal  origin,  if  any 
legal  origin  for  it  is  reasonably  possible  (h) ;  for  ''it  is  a 
maxim  of  the  law  of  England  to  give  efifect  to  everything 
which  appears  to  have  been  established  for  a  considerable 
time  and  to  presume  that  what  has  been  done  has  been 
done  of  right  and  not  of  wrong  "  (i) ;  and  "  it  is  a  most 
convenient  thing  that  every  supposition,  not  wholly 
irrational,  should  be  made  in  favour  of  long-continued 
enjoyment  '*  0)« 

Fourthly,  the  custom  must  have  continued  without  any 
interruption  ;  for  any  interruption  would  cause  a  temporary 
cessation  of  the  custom,  and  the  revival  would  give  it  a  new 
beginning,  which  must  necessarily  be  within  time  of  memory, 
and  consequently  the  custom  will  be  void.  But  this  must 
he  understood  with  regard  to  an  interruption  of  the  right; 
for  an  interruption  of  the  possession  only,  for  ten  or  twenty 
years,  will  not  destroy  the  custom.  As,  if  the  inhabitants 
of  a  parish  have  a  customary  right  of  watering  their  cattle 
s,t  a  certain  pool,  the  custom  is  not  destroyed  though  they 
do  not  use  it  for  ten  years  :  it  only  becomes  more  difficult 
to  prove ;  but,  if  the  right  be  in  any  way  discontinued  for 
a  single  day,  the  custom  is  quite  at  an  end  (k). 


jind  cf.  De  la  JFarr  v.  Miles,  17 
Ch.  D.  535.  With  I'egard,  however,  to 
usages  of  trade,  "the  custom  may 
•change,  and  a  new  custom  may  become 
notorious,  so  as  to  be  incorporated 
into  e?ery  contract,  unless  it  be 
expressly  excluded  "  ;  per  Channell, 
J.,  JfouU  V.  Halliday,  [1898]  1  Q.  B. 
130 :  67  L.  J.  Q.  B.  451. 

{(f)  R,  V.  JoUiffe,  2  B.  &  C.  54  : 
26  K.  B.  264 ;  Jenkins  y.  Harvey,  1 
€r.  M.  &  R.  877,  894  :  2  Id.  393, 
407;    see    Shephard    v.    Payne,    16 


C.  B.  N.  S.  132  ;  Brya'iU  v.  Foot,  L.  R. 
3  Q.  B.  497  ;  Lawrence  v.  Hitch,  Id. 
521  ;  Hol/ord  v.  George,  Id.  639. 

\h)  Ooodtnan  v.   ScUtash,  7  App. 
Cas.   633  ;  A.-G.   v.  Wright,  [1897] 
2  Q.  B.   318:  66  L.  J.  Q.  B.  834; 
see  also  Foreman  v.  Free  Fishers  of 
WhiUtahle,  L.  R.  4  H.  L.  266,  280. 

(0  Per  PoUock,  C.B.,  2  H.  &  N. 
623. 

U)  Per  Bramwell,  B.,  3  Ex.   D. 
299;  see  TUburyv,  Silva,  45  Ch.  D.  98. 

{k)  1  Blac  Cora.  77. 
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Fifthly,  the  custom  mast  have  been  peaeeahly  enjoyed  and 
avquifscetl  in,  not  subject  to  contention  and  dispute.  For, 
as  customs  owe  their  origin  to  common  consent,  their  being 
immemoriallj  disputed,  either  at  law  or  otherwise,  is  a 
proof  that  such  consent  was  wanting  (Z). 

Sixthly,  a  custom,  though  established  by  consent,  most, 
when  established,  be  compulsory,  and  not  left  to  the  option 
of  every  man  whether  or  not  he  will  use  it.     A  custom  that 

•r 

all  the  inhabitants  shall  be  rated  towards  the  maintenance 
of  a  bridge  will  be  good ;  but  a  custom  that  every  man  is  to 
contribute  thereto  at  his  own  pleasure,  is  idle  and  absord, 
and  indeed  no  custom  at  all  (7)0* 

Seventhly,  customs  existing  in  the  same  place  ''must  be 
consistent  with  each  other ;  one  custom  cannot  be  set  up  in 
opposition  to  another.  For  if  both  are  really  customs,  th^ 
l)Oth  are  of  equal  antiquity,  and  both  established  by 
mutual  consent :  which  to  say  of  contradictory  customs 
is  absurd  "  («). 

Eighthly,  customs  in  derogation  of  the  common  law, 
or  of  the  general  rights  of  property,  must  be  strictly 
construed  (o). 

Ninthly,  if  it  is  sought  to  attach  a  custom  or  usage  to  a 
written  contract  it  must  not  be  inconsistent  therewith; 
therefore  where  by  the  terms  of  a  charter-party  a  ship  was 
to  proceed  to  a  certain  port,  or  so  near  thereto  as  she  could 
get,  and  tliere  discharge  her  cargo  as  customary,  it  was 
decided  that  a  custom  of  the  port  by  which  the  charterer 
was  bound  to  take  delivery  only  at  the  port,  and  not  at 
a  place  as  near  thereto  as  the  vessel  could  safely  get 
was  excluded,  as  being  inconsistent  with  the  written 
contract  ( j)). 

(/)  See  n,  (A),  p.  708.  Baylcy,  J.,  2  B.  &  C.  839.    See  «s  to 

(»i)  1  Blftc.  Com.  78.    This  does  the  above  rule,  per  Cockbnni,  CJ., 

not  mean  that  a  trade  usage  cannot  2  H.  &  N.  680,  681. 

l>e  excluded  by  contract.  {p)  Hayitni  v.  /rrin,  5  C.  P.  D- 

{n)  1  Blac.  Com.  78.  130  :    41    L.  J.   Q.    B.  661  ;    TkM 

{o)  Id,  ;  Judgm.,  10  Q.  B.  57  ;  j^r  Alhamhra,  6  P.  D.  68 ;  60  L.  J.  P. 
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Where,  then,  continued  custom  has  acquired  the  force 
of  an  express  law  (q),  reference  must  of  course  be  made  to 
such  custom  in  order  to  determine  the  rights  and  liabilities 
of  parties,  arising  out  of  transactions  which  are  affected  by 
it ;  optimus  interpres  rernm  usus.  This  maxim  is,  how- 
ever, likewise  applicable  to  many  cases,  and  under  many 
circumstances,  which  are  quite  independent  of  customary 
law  in  the  sense  in  which  that  term  has  been  here  used,  and 
which  are  regulated  by  mercantile  usage  and  the  peculiar 
rules  recognised  by  merchants. 

The  law  merchant,  it  has  been  observed,  forms  a  branch  Usage  of 
of  the  law  of  England,  and  those  customs  which  have  been 
universally  and  notoriously  prevalent  amongst  merchants, 
and  have  been  found  by  experience  to  be  of  public  use, 
have  been  adopted  as  a  part  of  it,  upon  a  principle  of 
convenience,  and  for  the  benefit  of  trade  and  commerce; 
and,  when  so  adopted,  it  is  unnecessary  to  plead  and 
prove  them  (?). 

In  cases,   also,  relating  to  mercantile  contracts,  courts  Mercantile 

contracts 

of  law  will,  in  order  to  ascertain  the  usage  and  under- 
standing of  merchants,  examine  and  hear  witnesses  con- 
versant with  those  subjects;  for  merchants  have  a  style 
peculiar  to  themselves,  which,  though  short,  yet  is  under- 
stood by  them,  and  of  which  usage  and  custom  are  the 
legitimate  interpreters  («).  And  this  principle  is  not 
confined  to  mercantile  contracts  or  instruments,  although 


86  ;  ReynMs  v.  Twnlinson,  [1896] 
1  Q.  B.  586  :  65  L.  J.  Q.  B.  496. 

{q)  See  Judgm.,  9  A.  &  £.  425, 
426. 

(r)  Judgm.,  7  Scott,  N.  R.  327. 
See  Brandao  v.  Bai-nett,  12  CI.  &  F. 
787  ;  S.  C,  3  C.  B.  619  ;  Bellamy  v. 
Marfaribanis,  7  Exch.  389  ;  Jones  v. 
Peppercanu,  28  L.  J.  Ch.  158. 

As  to  the  mode  of  proving  mercan- 
tile nsage,  see  Aftuckenzie  v.  Duiibpf 
3  Macq.  So.  App.  Cas.  22. 

(s)  3  Stark.   Ev.    1033  ;  (Id.   4th 

li.M. 


ed.  701)  ;  cited  3  B.  &  Ad.  733  : 
per  Ld.  Hard  wick  e,  1  Ves.,  sen.,  459. 
See  Startup  v.  Macdonaldf  7  Scott, 
N.  li.  269  (where  the  question  was 
respecting  the  reasonableness  of  the 
time  at  which  a  tender  of  goods  was 
made,  in  the  absence  of  any  nsago  of 
trade  on  the  subject) ;  Coddington  v. 
Paleologo,  L.  R.  2  Ex.  193,  197. 

Evidence  of  former  transactions  be- 
tween the  same  parties  is  receivable 
for  the  purpose  of  explaining  the 
meaning  of  the  terms  used  in  their 

45 
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h  has  been  more  frequently  applied  to  them  than  to 
others  U> ;  bat  it  may  be  stated  generally,  that  where  the 
words  used  by  parties  have,  by  the  known  usage  of  trade, 
by  any  local  custom,  or  amongst  particular  classes,  ac- 
quired a  peculiar  sense,  distinct  from  the  popular  sense 
of  the  same  words,  their  meaning  may  be  ascertained  by 
reference  to  that  usage  or  custom  (u).  And  the  question 
in  such  cases  usually  is,  whether  there  was  a  recognised 
pracuee  and  usage  with  reference  to  the  transaction  out 
of  which  the  written  contract  between  the  parties  arose, 
and  to  which  it  related,  which  gave  a  particular  sense  to 
the  words  employed  in  it,  so  that  the  parties  might  be 
supixised  to  have  used  such  words  in  that  particular  sense. 
**  The  character  and  description  of  evidence  admissible  for 
thai  purix)se'*  being  ^Ubefact  of  a  general  usage  and  practice 
prevailing  in  that  particular  trade  or  business,  not  the  judg- 
ment and  opinion  of  the  witnesses,  for  the  contract  may  be 
safely  and  correctly  interpreted  by  reference  to  the  fact  of 
usage,  as  it  may  be  presumed  such  fact  is  known  to  the 
contracting  jiarties,  and  that  they  contract  in  conformity 
thereto ;  but  the  judgment  or  opinion  of  the  witnesses  called 
affords  no  safe  guide  for  interpretation,  as  such  judgment 
or  opinion  is  confined  to  their  own  knowledge''  (x). 

The  following  examples  must  here  suffice  in  illustration 
of  the  subject  just  adverted  to,  and  in  the  notes  will  be  found 
references  to  a  few  cases,  showing  the  operation  of  the 


written  i^utrm't,  if  aiubiguoos ; 
H  Hrmr  T.  *;,i^V#,  11  CL  i  F.  45. 

Se^,  further,  Ji>HHsion  V,  UsbarMf^ 
11  A.  I(  K.  549  ;  Strtrati  t.  AbenMn^ 
4  M.  It  W.  211,  as  tn  which  case,  see 
1  AnK>nM,  Mar.  Insiir.,  5th  ed. 
iOa  IK  OK 

\0  iVr  IVrke,  J.,  Smith  v.  IFa/son, 
3  B.  It  Ad.  IS;^  where  erideuce  was 
held  Admissiible  to  sliow  that,  bv  the 
cnstoHi  of  the  country  the  word 
thoMWHtfy  as  applied  to  rabbits,  de- 
note\i    tHvite     hundrtd,     Spicrr    v. 


Cooper,  1  Q.  B.  424,  is  also  in 
point. 

(h)  Jadgm.,  Robertson  t.  Freiuk, 
4  East,  135  :  7  R.  R.  535.  SeeCViriiT 
T.  Crick,  4  H.  &  N.  412  ;  Birreil 
V.  Dryer^  9  App.  Cas.  345. 

{x)  Jadgm.,  LetcU  t.  Jfankall.  8 
Scott,  X.  R.  41^3 ;  Russitm  SL  Sar. 
Co.  V.  5i7rfft,  13  C.  B.  N.  S.  610. 

As  to  uiereautile  words  see  also 
Perk  V.  X  Siafordskirt  JSL  <X, 
10  H.  Is.  Cas.  543  ;  SuUim  v.  Cietri, 
15  App.  Cas.  144. 
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well-known  rule  stated  above,  that  evidence  of  usage — 
mercantile  or  otherwise — cannot  be  admitted  to  vary  a 
written  contract  (i/). 

In  an  action  for  the  breach  of  a  contract  for  the  sale 
of  a  quantity  of  gambier,  evidence  was  held  admissible  to 
show  that  by  the  usage  of  the  trade  a  **  bale"  of  gambier 
was  understood  to  mean  a  package  of  a  particular  descrip- 
tion, and,  consequently,  that  the  contract  would  not  be 
duly  performed  by  tendering  packages  of  a  totally  different 
description  {z). 

It  is  important  when  considering  this  question  to  bear  in  Difference 
mind  the  difference  between  the  general  custom  of  mer-  custom  of 
chants  and  the  usage  of  a  particular  trade.     The  former  ^^xSof 
is   the   established   law  of  the  land,   it  receives  judicial  t™de. 
notice  and  therefore  does  not  require  to  be  proved  in  the 
ordinary  way  by  the  evidence  of  witnesses.     It  has  had  its 
origin  no  doubt  in  the  practice  of  merchants,  which,  having 
been  uniformly  observed  for  a  long  period  of  time,  comes 
at  length  to  be  judicially  noticed.     It  is  not  possible  to  say 
at  what  exact  period  of  time,  or  by  what  precise  means  this 


(v)  In  the  under-iiieiitioned  cases, 
evideucc  of  custom  or  usage  was  held 
iu admissible  for  coiistniiug  a  mer- 
0  an  tile  iustmment ;  Dickxnsmi  v. 
Janfiiu,  L.  R.  3  C.  P.  639  ;  Hall  v. 
Jan<gon,  4  E.  &  B.  500 ;  Cockbmii 
V.  Alexander,  6  C.  B.  791  ;  Simrlali 
V.  Benecke,  10  C.  B.  212  ;  distin- 
guished in  Godts  v.  Rose,  17  C.  B. 
229,  234,  and  iu  Field  v.  Lclcan,  6 
H.  &  N.  617  ;  Co  it  ur  in-  v.  Ilastie, 
8  Exch.  40 :  9  Id.  102  ;  Jir  Stroud, 
8  C.  B.  602.  See  Miller  v.  Tether- 
imjtoii,  6  H.  &  N.  278 :  7  Id.  954  ; 
Sijmo7tds  V.  Lloyd,  6  C.  U.  N.  S.  691  ; 
FoBler  V.  Mmtar  Life  Ass,  Co.,  3  E.  & 
B.  48. 

Parol  evidence  may  be  admitted  to 
show  that  a  ppiaon  whose  name  ap- 
|»carH  at  the  liead  of  an  invoice  as 
vendor,  was  not  in  fact  a  contracting 


})arty  ;  Holding  v.  Elliott,  5  H.  & 
N.  117  ;  or  to  show  that  there  never 
was  any  contract  lietwcen  the  jmrties  ; 
Jloyers  v.  Hculley,  2  H.  &  C.  227  ; 
Keinjison  v.  Boyle,  3  Id.  763  ;  Hurst 
V.  G.  IF,  It.  Co.,  19  C.  B.  N.  S. 
310. 

(r)  Gorrissen  v.  Perrin,  2  C.  B. 
N.  S.  681.  See  Devmcx  v.  Conolly, 
8  C.  B.  640.  In  the  following  cases 
evidence  of  mercantile  usage  has  been 
admitted  to  exphiin  words  or  phrases 
occurring  in  written  contracts: — 
"month,"  SiJiipson  v.  Margitso^i,  11 
Q.  B.  27  ;  "net  proceeds,"  Caiite  v. 
Horsfall,  1  Exch.  519;  "wet,"  as 
applietl  to  palm-oil,  Warde  v.  Stuart, 
1  C.  B.  N.  S.  88  ;  "in  regular  turns 
of  loading,"  Lcidemami  v.  ScJitUtz, 
14  C.  B.  38 ;  cf.  Hudson  v.  ClenioU^n, 
18  Id.  213. 

45—2 


^ 


s  ^-^T^ui  .^ZJL  r:  rst  i-i"»^  :f  inrvExcE. 


i^x^:.jh  "L*^-^  ^iOi-*.  MT  7r  ih'i-j  sneir  ir*  c:i>«oni  has  been 
:r-  it-iir:-'  ir  ^— l  lt^  k  zhii  fz.  kni  r^tf'  «^:r.>=^i  iv  the  Courts 
»£r  i  .ii:  .\r.  z  ri^^~  OL  zi   i  "^ikna^T  at  ir&ie  thev  will  take 

^  i^>  "lit  riri^'^Tr-^  i:c  "lijtir  ircrrli-  Li^  u^en  so  freqnenilv 
T'"  ^-J  ::^^4.r  \in  1  .'xr^  iii-t  'T»Li*dkZ  i>:-il:^  :-f  it  in  •jnestions 
k!"-^.:"  :     a  "ii»t  T-z*z'^i    i^ntic^ht^   ^li:l^e^  in  the  statntes 

T^ittiTr  i^«r»tiijr^  :c  i-i.  -frjiikrCiiitii  I:«il  Tisa:!e — &s  on  ihe 
tT.  t::i  t:  ■•::i.T,:>t  c  &  T'LTIjixIa^  i.."m  •  — is  ^dniitted  to  add 
1  c  -?:  1:5?-*:  zlir  r*cL<rrL«!0  c  :c  ^  wriwc-n  eontraet,  it  is 
iif::^^-".-:  c  'i:»t  rr  ♦izi«i  il»i  ii«r  ^:c:tn^IIn^  parties  are 
j»  ."i  r  !r::_-Hi^T  :c  ibt:  TiS4k.?r-  izji  n:is^  t^  irtsume^i  to  have 
"L.iiir  "11^^  i.r~T*Hi:^c.i  '•mi  r>rfrrvoi*  *.?  ix :  tut  it  stems 
iia:'  &  7»:c^'£L  "tIt  ^htj-T^  kZL  iL^^ect  io  tr;ansact  business 
1  c  ~:  ":i  Iz-  ft  TJLT'iJ.i.iJLr  T.krxe:!  is  t»:-:iiia  bv  its  usages, 
•ii'.turi  iii  :^  ln«  CKZ.*  il-ez^:-!.  r-r:TiieJ  the  same  are 
r-i^  iz.i :  »t>  Lz^L  5:  z.a  :l.izj?r  *>*  fntrinsic  natuie  of  the 
•i^'-j  "z-.t^-z'L  ':-n  "r^tftTtlT  rvciliae  ixs>  K-r:>mianee    r*. 

ri»tC'f  is  iii:  iz»:»ilTT  eiTejnsfre  elaLss  of  decisions  in 
x'i_j:j:  *— .  I-c»^f  :c  'Z:>hS}z  is  iiziiiieJ  to  exil:i£n  and  t-ya- 
scn»t  tT'i^rd:  £riJL^  :c  ilii^irK-rs^  or  to  support  claims  not 
iz:-  c^Tii.~~-'i  li^fcv^i;!      -      Xr-r  is  then?  any  difference 

▼    Ji/.    .*  .i^  1  "^T^.^  >  1*  J  .  1  ii  i*£-       w"»-'.  L  E.  t  C.  ?.  ^* :  •-  -.s*. '"  ▼. 

'  '--1  -  X.  >'  -  -.  :s  .1.  i^.     L  IL  <  El-  >:  j^rvi :  /••-.*  t.  e-- 

ti".*      i«-#     " '#    T-'.'"   T     J -f.f"»^    !•       A'' ~-  ***.  t* »,  L.  R.  I  C-  F-  >^'.- 

3;c  !•  •  it  ••::Oir>  *;  Li*^  ix  "litir  ji.*"*?-  ^  A  •  .  «j»  «    t.    Jl  •".'^t,  L.    R.    • 

"•i .  ii  I'c  iali   -a  r;:ii-    isK c     Srt  H.    L.    >->"■:  9*^   Z—^.  r.    L'i"    "- 

."      -♦-J.  r^"^.-"!   1    v-    i^   7*^7 ;   fr  *^  <•-   K    I^.   ^>:  »ii  ^  ^  *    =*''^" 

I-  *    V   :»  J7T.  wr."*rf    t-ae    <v>L:rftet:ii:    j^^^    '^'^ 


r.  z 


w 
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in  this  respect  between  a  private  deed  and  the  king's 
charter  (/),  and  m  either  case,  evidence  of  usage  may  be 
given  to  expound  the  instrument,  provided  such  usage 
is  not  inconsistent  with,  or  repugnant  to,  its  express 
terms  (g).  So,  the  immemorial  existence  of  certain 
rights  or  exemptions,  as  a  modus  or  a  claim  to  the  pay- 
ment of  tolls,  may  be  inferred  from  uninterrupted  modern 

usage  (/O- 

Generally,  as  regards  a  deed  (as  well  as  a  will), — the 
state  of  the  subject  to  which  it  relates  at  the  time  of 
execution,  may  be  inquired  into ;  and  where  a  deed  is 
ancient,  so  that  the  state  of  the  subject-matter  or  its  date 
cannot  be  proved  by  direct  evidence,  evidence  of  the  mode 
in  which  the  property  in  question  has  been  held  and 
enjoyed  is  admissible.  Thus,  where  the  question  was 
whether  the  soil  or  merely  the  herbage  passed  under  the 
term  *'  pastura "  contained  in  an  ancient  admission  as 
entered  on  the  court  rolls  of  a  manor,  evidence  was  received 
to  show  that  the  tenants  had  for  a  long  series  of  years 
enjoyed    the    land   itself  (t),   for   opfimtis    interirres  rerum 

2  E.  k  B.  427 ;  Duke  of  BeaufoH  r.  2  CI.  &  F.  317  :  S7  R.  R.  107  ;  per 

J/ai/wo/,Sr*c«?Mc«,  3Kxc1l  413,  435;  Tindal,    C.J.,  8   Scott,   N.    R.  813. 

A.'G,  V.  I>rHitniwnd,  1  Dru.  k  War.  SiieJieNottuighainCWiH/ixiiiQn,[lS97] 

353  :    2  H.  L.   Cas.  837  ;   S/un-e  v.  2  Q.  15.  511,  512  ;  A'.  K  Jl.  Co.  v. 

jrUstni,  9  CL  k  F.  569.  Ld,  Hastings,  [1900]  A.  C.  2(50. 

(/)  **  All  cbarten*  or  grants  of  the  (A)  See  per  Parke,  1^,^  Jenkuis  v. 

Crown  may  be  repealed  or  revoked  Harvey,    1   Cr.    M.   k  R.   894:    40 

when  they  are  coutraiy  to  Liw,  or  R.  R.  769  ;  per  Richardson,  J.,  Chad 

uucerUin  or  injurions  to  the  rights  v.   Tihcd,  2  B.  k  B.  409 :  23  K  R. 

and  interests  of  third  iiereons,  and  482  ;    Foreman   v.    Free   Fishers  of 

tlie  appropriate  pi-ocess  for  the  pur-  Whiistable,  L.  R.  4  H.  L.  266,  and 

pose    is    by   writ  of   scire  facias;''  cases  there  cited  ;  Earl  of  EgienuyiU 

Judgni.,   7fey.    V.  Hwjftof,   L.  R.   1  v.  iiaul,  6  A.  &  E.  924  ;  JJrune  v. 

P.  C.  87.  Thompson^  4  Q.  B.  543. 

{(f)  Per  Ld.  Kenyon,   JrUhncll  v.  {i)  Doe  v.   Beviss,  7   C.   B.   456  ; 

Gartham,  6  T.  R.  398  :  3  R.  R.  218  ;  see  Taylor  on  Ev.,  9th  ed.,  p.  791. 
2L   V.  Salway,  9  B.  &  C.  424,  435  :  {k)  Per  Ld.  AVeusleydale,    U'aUr- 

33  K   R.  230  ;  Stammers  v.  Dixan,  park  v.  Fiirttell,  7  H.  L.  Cas.  684 ; 

7  Ea«t,  200:  8  R.  K-  612;  2)er  Ld.  citing  IFcfd  v.  Hornby,  7  East,  199  : 

Brougham,  A.-fJ.  v.  Brazcaose  Coll.,  8  R.   R.  608;  Duke  of  Beaufort  v. 
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Mr.  J«iti« 


Lastlv,  evidence  of  usage  is  likewise  admissible  to  aid 
in  inler[»eting  Acts  of  Parliament,  the  language  of  vrhich 
is  doobtfol;  for  jhm  et  norma  loquefidi  are  governed  by 
usage.  The  meaning  of  things  spoken  or  written  mast  be 
such  as  it  has  constantly  been  received  to  be  by  common 
ace^>tation  (/K  and  that  exposition  shall  be  preferred, 
which,  in  the  words  of  Sir  £.  Coke(/'0  is  "approved  by 
constant  and  oontinnal  ose  and  experience :  "  optima  eaim 
est  Icffis  ifitrrprrs  consuetudo  («).  Thus,  the  Court  was 
influenced  in  its  construction  of  a  statute  of  Anne,  bv  the 
bict  that  it  was  that  which  had  been  generally  considered 
the  true  one  for  one  hundred  and  sixty  years  (o). 
Kewuts  of  ^c  shall  conclude  these  brief  remarks  upon  the  maxim 

ojititHMS  iNter^fres  rmun  hsms  in  the  words  of  Mr.  Justice       | 
Story,  who  observes,  "  The  true  and  appropriate  office  of  a       ^ 
usage  or  custom  is,  to  interpret  the  otherwise  indeterminate       | 
intentions  of    parties,   and  to  ascertain  the  nature  and        | 
extent  of  their  contracts,  arising,  not  from  express  stipu- 
lations, but  from  mere  implications  and  presumptions,  and 
acts  of  a  doubtful  or  equivocal  character.     It  may  also  be 
admitted   to  ascertain   tlie  true  meaning  of  a  particular 
word,  or  of  j^articular  words  in  a  given  instrument,  when 
the  word  or  words   have  various  senses,   some  common, 
some  qualified,  and  some  technical,  according  to  the  subject- 
matter  to  which  they  are  applied.    But  I  apprehend  that 
it  can  never  be  proi)er  to  resort  to  any  usage  or  custom 
to  control  or  van*  the  positive  stipulations  in  a  written 
contract,  and,  a  jortiori^  not  in  order  to  contradict  them. 
An  express  contract  of  the  parties  is  always  admissible  to 

i,'K.f».v,i,    3    ExcL.    413  ;    A.-O.    v.  der,  J.,   Thf  Fcnnoy  Pea'a'ji\  5  H. 

Forlrr,  1  Ves.  43 :  3  Atk.  576  ;j*erlA.  L.  Cas.  747  ;  Arg.,  7?.  r.  Belirn^ffn-, 

St.  Le«'iianls,  A.-G.  v.  Drtfmmonti,  1  4  T.  R.  819. 
Dni.  i  W.  36S.    See  the  maxim  as  to  («0  2  Inst.  IS. 

fr'/i/»fw;**rrtMrti  /^rpofitio,  anU^  \\  516.  (m)  D.  1,  3,  37;  jfr  Ld.  lirougham. 

As  to  construing    the  rubiiw    ajid  3  CI.  k  F.  354. 
canons  si-e  Martin   v.    MacloHocJtif,  («)  C<w  v.  t^^yi,  L.  R.  9  Q.  B.  383; 

L.  R.  2  A.  &  E.  195.  43  L.  J.  Q.  B.  123  ;  and  bee  Maxwell, 

^0  Vaughaii,  R,,  169;  ;vr  Crow-  hitcrp.  of  Statutes,  Srd  e«l.,  \*.  423. 
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supersede,  or  vary,  or  control  a  usage  or  custom ;  for  the 
latter  may  always  be  waived  at  the  will  of  the  parties.  But 
a  written  and  express  contract  cannot  be  controlled,  or 
varied,  or  contradicted  by  a  usage  or  custom;  for  that 
would  not  only  be  to  admit  parol  evidence  to  control,  vary, 
or  contradict  written  contracts;  but  it  would  be  to  allow 
mere  presumptions  and  implications,  properly  arising  in 
the  absence  of  any  positive  expressions  of  intention,  to 
control,  vary,  or  contradict  the  most  formal  and  deliberate 
declarations  of  the  parties  "  ( j^). 


of  rule. 


CUILIBET    IN    SUA    ArTE    PERITO    EST    CREDENDUM.       (fio.  Litt. 

125  a.) — Credence  should  he  given  to  one  skilled  in  his 
jyeculiar  profession. 

Almost  all  the  injuries,  it  has  been  observed,  which  one  Necessity 
individual  may  receive  from  another,  and  which  lay  the 
foundation  of  numberless  actions,  involve  in  them  questions 
peculiar  to  the  trades  and  conditions  of  the  parties;  and, 
in  these  cases,  the  jury  must,  according  to  the  above 
maxim,  attend  to  the  witnesses,  and  decide  according  to 
their  number,  professional  skill,  and  means  of  knowledge. 
Thus,  in  an  action  against  a  surgeon  for  ignorance,  the 
question  may  turn  on  a  nice  point  of  surgery.  In  an  action 
on  a  policy  of  life  insurance,  physicians  must  be  examined. 
So,  for  injuries  to  a  mill  worked  by  running  water,  if  occa- 
sioned by  the  erection  of  another  mill  higher  up  the  stream, 
mill-wrights  and  engineers  must  be  called  as  witnesses.  In 
like  manner,  it  may  be  necessary  for  a  jury  to  decide  ques- 
tions of  navigation,  as  in  the  ordinary  case  of  deviation 
on  a  policy  of  marine  insurance,  of  seaworthmess,  or 
where  one  ship  runs  down  another  at  sea  through  bad 
steering  ((/). 

{/))  The  Schooner Iicesiifey2S\imneY  (7)  Johnionc  v.   SiifUniy  1  T.  R. 

(U.S.),  K.  567.  538,  539  :  1  R.  R.  269. 


1 
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»  Bespecting  matters,  then,  of  science  or  trade  (r),  and 
^\  4e.  olhers  of  the  same  description,  persons  of  skill  may  not 
only  speak  as  to  facts,  but  are  even  allowed  to  give  their 
opinions  in  evidence  («),  which  is  contrary  to  the  general 
rule,  that  the  ojnnion  of  a  witness  is  not  evidence.  Thus 
the  opinion  of  medical  men  is  evidence  as  to  the  state  of  a 
patient  whom  they  have  seen ;  and  even  in  cases  where 
they  have  not  themselves  seen  the  patient,  but  have  heard 
the  symptoms  and  particulars  of  his  state  detailed  by  other 
witnesses,  their  opinions  on  the  nature  of  such  symptoms 
have  been  admitted  (f).  In  prosecutions  for  murder,  they 
have,  therefore,  been  allowed  to  state  their  opinion, 
whether  the  wounds  described  by  witnesses  were  likely  to 
be  the  cause  of  death  (u). 

With  resjiect  to  the  admissibility  in  evidence  of  the 
opinion  of  a  medical  man  as  to  a  prisoner's  state  of  mind, 
the  following  question  was  proposed  to  the  judges  by  the 
House  of  Lords  (x) :  ''  Can  a  medical  man,  conversant  with 
the  disease  of  insanity,  who  never  saw  the  prisoner  previously 
to  the  trial,  but  who  was  present  during  the  whole  trial  and 
the  examination  of  all  the  witnesses,  be  asked  his  opinion 
as  to  the  state  of  the  prisoner's  mind  at  the  time  of  the 
commission  of  the  allied  crime,  or  his  opinion  whether 
the  prisoner  was  conscious,  at  the  time  of  doing  the  act, 
that  he  was  acting  contrary  to  law,  or  whether  he  was 
labouring  under  any,  and  what,  delusion  at  the  time:^'* 
To  this  question  the  majority  of  the  judges  returned  the 
following  answer,  which  i-emoves  much  of  the  difficulty 
which  formerlv  existed  with  reference  to  this,  the  most 
important  practical  application  of  the  maxim  under  review, 
and  must  be  considered  as  laying  down  the  rule  upon  the 

(r^  The  importuice  attached  to  the  Cora.  75. 
Ux  mrraUoria,   or  custom  of  luer-  («)  1  Stark.  E v.,  3rd  eiL  178, 175  » 

chsuts,  and  the  implied  warranty  by  Stark.  £v.,  4th  ed.  96,  273. 
a  skilled  labonrer,  artizan,  or  artist,  (/)  1  Phil.  £v.,  10th  ed.  521. 

that  he  is  reasonably  competent  to  (tf)  Ibid, 

the  tisk  he  undertakes,  may  be  re .  [jr)  M^XaghiefCs  cascj  10  CI.  k  F. 

ferred  to  this  maxim  ;  see   1  Blac  211,  212. 
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subject :  "We  think  the  medical  man,  under  the  circum- 
staDces  B apposed,  cannot,  in  strictness,  be  asked  his 
opinion  in  the  terms  above  stated,  because  each  of  those 
questions  involves  the  detei'minatiou  of  the  truth  of  the 
facts  deposed  to,  which  it  is  for  the  jui-y  to  decide,  and  tlie 
questions  are  not  mere  questions  upon  a  matter  of  science, 
in  which  case  such  evidence  is  admissible.  But  where  the 
facts  admitted  are  not  disputed,  and  the  question  becomes 
substantially  one  of  science  only,  it  may  be  convenient  to 
allow  the  question  to  be  put  in  that  general  form,  though 
the  same  cannot  be  insisted  on  as  a  matter  of  right" 

Further,  on  the  principle  expressed  by  the  maxim,  lusantucc. 
cttilibet  ill  siin  arte  perito  est  creiUiuhtm,  ship-builders  have 
been  allowed  to  state  their  opinions  as  to  the  seaworthiness 
of  a  ship  from  examining  a  survey  taken  by  others,  at  the 
taking  of  which  they  themselves  were  not  present ;  and  the 
opinion  of  an  artist  is  evidence  as  to  the  genuineness  of 
a  picture  (,(/).  But,  although  witnesses  conversant  with  a 
particular  trade  may  be  allowed  to  speak  to  a  prevailing 
practice  in  that  trade,  and  although  scientific  persons  may 
give  their  opinion  on  matters  of  science,  it  has  been 
expressly  decided  that  witnesses  are  not  receivable  to  state 
theii'  views  on  matters  of  legal  or  moral  obligation,  nor  on 
the  manner  in  which  others  would  probably  have  been 
influenced  if  particular  parties  had  acted  in  one  way  rather 
than  another  (z).    I'or  instance,  ui  an  action  on  a  i)olicy  of 

(y)  Pliil.  Ev,,  lOtU  ed.  622,      So  "comparison  of  a  dUputed  writing 

eviJeuce   as  to    the  geimineueBa  of  ivitli  any  tviitiug  prui-cd  to  Uic  tali 

handwriting  given  liy  a  witutsa  i"oa-  factifm  uf   Oit  jiulije  to   be  gemm 

■esaing  the  requisite  experieiiuo  oiiJ  slmll   be  permitted   to  Iw  made  t 


saible,  aithough  little  or  nitneHSea  ;  and    bucIl   writing, 

no  weight  liig,  \<y  many  judges,  been  the  evidence  of  witneesee  resiiectii 

thought  to  l)e  due  to  such  testimony.  the  same,  may  be  aubtnitted  to  tl 

3  Phil.  Ev.,  10th  od.  308;   JJoe  v.  Court  and  jury  u  evidence  of  tl 

Sadcennore,  S  A.  &  E.  703  ;  l>oe  v.  genuineness,    or    otherwise,    of   tl 

Davia,  10  Q.  B.  aH.     See  Jlraokes  wriliu((   iu   dispute."     Sec  Jiig.   • 

T,    TiiAbourHt,   5   Eioh.   929,   931  ;  SUwti-xl;  [1894]  2  Q.    B.  7flO  :  t 

Ifeiclon  V.  ftteiett*,  9  H.  L.  Cas.  282.  L.  J.  M.  C.  233. 

By   28   k   29   Vicl.    e.    18,   a.   8,  (.-)  Judgm.,  6  B.  i;  Ad.  818.     Se. 
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iIl^a^:&sce,  where  a  broker  stated,  on  cross-examination, 
thai  in  his  (^wiioD  oertain  letters  ought  to  have  been 
diaelosedL  and  that,  if  they  had,  the  policy  vonld  not  have 
l<«fi  ondervritten :  this  was  held  to  be  mere  opinion,  and 
not  evidence ««]  *.  Whether  the  opinions  of  enderwriters  as 
to  the  materiahty  of  £Acts  and  the  effect  they  would  have 
had  op>n  the  amoont  of  premium,  is  admissible  in  evidence, 
has  heiB'n  the  subject  of  crmsiderable  controversy,  and  the 
law  €41  the  subject  cannot  at  present  be  considered  in  a 
sau>factory  state.  The  learned  author  of  this  book(b) 
api^sars  to  have  been  of  opinion  tliat  such  evidence  is 
generally  inadmissible,  founding  his  view  apparently  on  ihe 
decisions  in  Carter  v.  Bt^ehm  \c>  and  Cam]*beU  v.  IUckard$  (rf). 
On  the  other  hand,  there  is  authoritv  for  the  affirmative 
view  of  the  proposition  to  be  found  in  the  cases  cited 
Wlow .".  It  has  been  said  that  the  differences  to  be  found 
in  these  decisions  is  less  upon  any  jx>uit  of  law  than  on  the 
application  of  a  settled  law  to  certain  states  of  facts,  and 
that  such  evidence  has  only  been  rejected  when  it  has 
betfU  tt-ndered  in  an  inquiry,  the  nature  of  which  is  not 
such  as  to  require  any  peculiar  habits  of  thought  or  study 
in  order  to  qualify  a  man  to  understand  it  (.0-  Wlietber 
or  not  this  lie  the  true  solution  of  the  difficulty,  it  seems 
that,  as  a  matter  of  practice,  the  evidence  of  undeiwriters 
and  brokers  on  such  questions  is  being  more  and  more 
resorted  to  without  objection  («/),  and  probably  the  view 
taken  bv  the  Common  Pleas  in  the  cases  referred  to  would 
now  be  upheld  as  the  correct  one. 

al>«\  'jr*ivr«\V  V.  tVi'i^'/.i-rH,  5  Q.  B.  v'*    ^  Barr.  1905. 

731  ;  as  to  this  case  :»<m  Tar  lor  on  ^«^.  5  II.  &  Ad.  S40. 

hv.,  \fth  ed.  934.  {€)  Chaituuin  v.   H'ttUuM^  10  Biog. 

{a)  Coiirr  f.  ^.Wiw,  3  Burr.  1905,  57:3SR.R.396;J?4dbin<sr..tfiinic«t, 

1913.  1914;    OiuifMl  v,  Jilclards,  10  B.&C.  257:  34  R.  R.  511. 
5  B.  &  Ad.  840 :  39  K.  K.  679  ;  cf.  (/)  See  notes  to  Oarirr  v.  Bvckm, 

Jiiclutrdi  T.  Mutriocl;  10  B.  k  C.  257 :  1  Smith  L.  C,  10th  ed.,  pp.  491, 4«. 
34  K.  R.  511  ;  Ch<tj*uia,i  r,  Jraltoiif  (>j)  Aniould,    Mar.  Ins.,   5th  eJ. 

10  Bing.  57:  38  R.  K.  396.  5Si  ;  lonuifs  r.  Piuder,  L.  R.  9Q.  B. 

{h)  5th  ed.,  p.  935.  531,  535  :  43  L.  J.  Q.  B.  227. 
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Where  the  fixing  of  the  lair  jirice  for  a  contract  to  insure 
is  a  matter  of  »kili  and  judgment,  and  must  be  effected  by 
applying  certain  general  principles  of  calculation  to  the 
particulitr  circninstances  of  the  individual  case,  it  seems  to 
be  matter  of  evidence  to  show  whether  the  fact  suppressed 
would  have  been  noticed  as  a  term  in  the  pftrticukr 
calculation.  In  some  instances,  moreover,  the  materiality 
of  the  fact  withheld  would  be  a  question  of  pure  science ; 
in  others,  it  is  very  possible  that  mere  common  sense, 
although  sufficient  to  comprehend  that  the  disclosure  was 
material,  would  not  be  so  to  uoderetand  to  what  extent  the 
risk  was  increased  by  that  fact ;  and,  in  intermediate  eases, 
it  seems  difficult  in  principle  wholly  to  exclude  evidence  of 
the  nature  alluded  to,  although  its  importance  may  vary 
exceedingly  according  to  circumstances  (A).  Thus,  it  has 
been  said  (i),  that  the  time  of  sailing  mat/  be  very  material 
to  the  risk.  How  far  it  is  so  must  essentially  depend  upon 
the  nature  and  length  of  the  voyage,  the  season  of  the  year, 
the  prevalence  of  winds,  the  confonnation  of  coasts,  the 
~  usages  of  trade  as  to  navigation  and  touching  and  staying 
at  ports,  the  objects  of  the  enterprise,  and  other  circum- 
stances, political  and  otherwise,  which  may  retard  or 
advance  the  general  progress  of  the  voyage.  The  material 
ingredients  of  all  such  inquiries  are  mixed  up  with  nautical 
skill,  information,  and  experience,  and  are  to  be  ascertained 
in  part  upon  the  testimony  of  maritime  persontj,  and  are 
in  no  case  judicially  cognisable  as  matter  of  law.  The 
ultimate  fact  itself,  which  is  the  test  of  materiality,  that  is, 
whether  the  risk  be  increased  so  as  to  enhance  the  premium, 
is,  in  many  cases,  an  inquiry  dependent  upon  the  judgment 
of  underwriters  and  others  who  are  conversant  with  the 
subject  of  insurance. 

Tlie  Siiseex  Peerage  Cage  offers  a  good  illustration  of  tli 
above  maxim  as  it  applies  to  the  legal  knowledge  of  a  partj 

(A}  3  Stork.  E».,  3rd  ed.  837,  888.       lueiit,  M'Lunaham  v.  Uaiveisul  Lt 
(i)  rrr  Story,  /.,  delivering  judg-      C'u..  1  Peters  (U.S.),  R.  138. 
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vb:>de  eTioenae  it  is  pcv^Msed  to  take.  In  order  to  prove 
il-r  l^w  pf^Y^ftilin^  ai  Borne  on  the  subject  of  marriage,  a 
I;.:?rjiTi  Caih.^lic  Bishop  vas  tendered  as  a  witness,  and 
5  examined  as  to  the  nature  and  extent  of  the  duties  of 
»  ^^re  in  iis  bearing  on  the  subject  of  marriage,  with 
Ibe  Tiew  ol  aaoFrtaining  wheth^-  he  had  sach  a  peculiar 
kr^:vk\L^  c4  the  law  itetaUTe  to  marriage  as  woold  render 
kim  f^Mnr^tent  to  grre  evidence  respecting  it.  It  appeared 
tr:ni  ilis  examination  that  the  witness  had  resided  more 
than  rveiiij  jneais  at  Borne,  and  had  studied  the  ecclesiastical 
law  pieTailiiig  there  on  the  above  subject ;  that  a  knowledge 
of  this  law  was  necessary  to  the  doe  discharge  of  an  importemt 
part  of  the  duties  of  his  office ;  that  the  decision  of  matri- 
monial case«^  so  ^  as  they  might  be  affected  by  the 
evvlesiasiical  and  canon  law,  fell  within  the  jurisdiction  of 
£c*man  Catholic  bishops ;  and,  further,  that  the  tribunals  at 
lUme  would  respect  and  act  upon  such  decision  in  any 
pardeolar  case  if  it  was  not  appealed  from.  It  was  held 
that  the  witness  came  within  the  definition  of  peritus^  and 
was  receivable  accordin<;lv  (JL).  In  a  later  case  it  was  held 
that  the  mercantile  usage  of  a  foreign  country  bearing  on 
a  i^articular  subject  may  be  proved  by  a  witness  who, 
though  he  has  iiot  been  a  lawyer  by  profession,  and  has 
never  held  any  official  appointment  as  judge,  advocate,  or 
solicitor,  can  yet  satisfy  the  Court  that  he  has  had  special 
and  i^eculiar  means  of  acquiring  knowledge  respecting  such 
usage  \Ik    Thus,  for  example,  the  Court  has  allowed  the  law 

(i    ^V'o.rjr  Petr^ir^  11  CL  k,  F.  S5.  {I)  racier  Dimckt  r.   Th^llutaoA, 

S^,   4:j<\   /'I  A:.-a  V.  /•A.;;.i/-3i,  lO  SC.  U.  8I2.     See  Beg.  v.  Forty,  ^ 

H.  U  C4S.  «24  ;  }^r  Li  Unpiale,  L.  J.  Q.   R   19 :  DeJirs].  C.  C.  8i 

£i?n  -V«:am«  v.  £*/.  liri^i^'fi,  3  Bear.  In  Brutotr  r.  SeqnfvUlf^  5  Exch  275, 

5'J7  ;  B-i.^A  'iV  ^"V  T.  i*Vy.,  6  Q.  R  a  vitness  vas  held  inadiuissiUe  to 

2"S.  246,  230  rt  jr^.  ;  PtrtA  IWray^  )irove  the  law  of  a  foreign  coimtiTt 

2  H.   L.    Ca&  865,  574.     "A  long  whose  knowledge    of    it    had   been 

cour^se  of  i»racncc  sanctioned  by  i>ix>-  aoqnind  solelj  bj  study  at  a  mii^*e^ 

fr^ioudl    men    is    of\en    the    best  «aty  in  another  coontry.  This  ilecisioD 

exi>os^itor    of    the    law;"    ycr    LaL  was  followeil  in  Be  BmuUi,  1  P.  D. 

EMon,  C'^Mil'.r  x,  Ca.uiUr,    1   Jac.  69:  45  L.  J.   P.  2;  and  Carttrri^ 

V.  Cariicri^,  26  W.  R.  684. 
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of  ft  foreign   country   to  be  proved  by  the  evidence  of  a 
seci-etary  to  the  embasay  of  that  country  (»i). 

Lastly,  although  in  accordance  with  the  principal  maxim, 
a  skilled  witneBS  may  be  examined  aa  to  mercantile  usage, 
or  as  to  the  meaning  of  a  term  of  art,  he  cannot  be  asked 
to  construe  (n)  a  written  document,  for  ad  qiuenlvmem  leriU 
respondent  jiidires. 


OuKiA  PRiBSuiiuNTuii  CONTRA  Spoliatorem.  (liiancU,  Max., 
5th  ed.,  p.  80.) — Erery  presumptiim  is  made  agiiiimt  a 
wrong-doer. 

The  following  case  serves  forcibly  to  illustrate  this  m&Kim.  Example 
A'l  account  of  personal  estate  having  been  decreed  in 
equity,  the  defendant  charged  the  plaintiff  with  a  debt  as 
due  to  the  estate.  It  was  proved  that  the  defendant  had 
wrongfully  opened  a  bundle  of  papers  relating  to  the 
account,  which  had  been  sealed  up  and  left  in  his  hands : 
that  he  had  altered  and  displaced  the  papers  :  and  that  it 
could  not  be  known  what  papers  might  have  been  abstracted. 
The  Court,  uiKin  these  facts,  disallowed  defendant's  whole 
demand,  although  the  Lord  Chancellor  declared  himself 
satisfied,  as  indeed  the  defendant  swore,  that  all  the  papers 
entrusted  to  the  defendant  had  been  produced  ;  the  ground 
of  this  decision  being  that  in  odium  spoliatons  omnia 
priesitmimtiir{o). 

Again,  "  if  a  man,  by  his  own  tortious  act,  withhold  the  ■ft'EtliiioUiiig 
evidence  by  which  the  nature  of  his  case  would  be  manifested, 
every  presumption  to  his  disadvantage  will  be  adopted  "  (jj). 

(i-i)  lU  DoH  Aly  Khan,  6  P.  D.  Sfe,  also,  Dalilon  v.   Caata-mrth,   1 

6:  49  L.  J.  P.  78.  P.  Wins.  731  ;   citeil  Ai^.,  Lei.  M' 

[u>  SirUaHd  V.    A'isJrf,    3   Mncq.  title's  Trial,  29  St.  Tr.  1194:  G" 

Sc.  App.  Cos.  7fl8  ;  Bowfs  v.  Sliand,  aide  v.  Knieliff,  1  Cliniie.  C«s.  21'2, 
■i  A|>i).  Caa.  4S5,  *82.  (y)  1   Sniilli,  L.  C,  lOtli  ed.  35 

(o)   iVardoHrv.  Brriffonl.l'Vexvi.  I    \>rn.    19.     Tho   miixim   likew 

452  ;  S.  C,  Fraiicis.  M.,  p.  8.     Saii-  applies   to   tlie  apoliatjon   of  shi 

xm  V.  Rhjomij,  2  Vera.  661,  nlTonls  pnjwrs;  TlicHiiiiier,  1  DoiIb.  Adm. 

nnothi-r   aiiislration  of  Uib  mnxiiii.  430,  488;  I'/ipAViVip,  18Jiir.70S,  7 
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Where  a  party  has  the  means  in  his  power  of  rebutting  and 
explaining  the  evidence  addaeed  against  him,  if  it  does  not 
tend  to  the  trnth,  the  omission  to  do  so  famishes  a  strong 
inference  against  him  (q).  Thas,  where  a  person  who  has 
wrongfully  converted  property  will  not  produce  it,  it  shall 
be  presumed,  as  against  him,  to  be  of  tiie  best  description  (r). 
On  the  other  hand,  if  goods  be  sold  without  any  express 
stipulation  as  to  price,  and  the  seller  prove  their  delivery, 
but  give  no  evidence  to  fix  their  value,  they  are  presumed 
to  be  worth  the  lowest  price  for  which  goods  of  that 
description  usually  sell ;  unless,  indeed,  it  be  shown  that 
the  buyer  himself  has  destroyed  the  means  of  ascertaining 
the  value,  for  then  a  contrary  presumption  arises,  and  the 
goods  are  taken  to  be  of  the  very  best  description  («). 

According  to  the  same  principle,  if  a  msn  withhold  an 
agreement  under  which  he  is  chargeable,  after  a  notice 
to  produce,  it  is  presumed,  as  against  him,  to  have  been 
properly  stamped,  until  the  contrary  appear  (f).  Where 
a  public  officer,  such  as  a  sheriff,  produces  an  instrument, 
the  execution  of  which  he  was  bound  to  procure,  as  against 
him  it  is  presumed  to  have  been  duly  executed  (w).  More- 
over, if  a  person  is  proved  to  have  defaced  or  destroyed 
a  written  instrument,  a  presumption  arises,  that,  if  the 
truth  had  api)eared,  it  would  have  been  against  his  interest, 
and  that  his  conduct  is  attributable  to  his  knowledge  of 
tliis  circumstance,  and,  accordingly,  slight  evidence  of  the 

iq)  A,'0,   V.    WUidsor,    24  Beav.  Llmjd,  10  H.  L.  Cas.  591. 

^79.  («)  Clnnnes  v.   Pezzey,  1  Camp.  8 ; 

(r)  Annonj  v.  Delamirir^  1  Rtra.  followed  Laicton  v.   Stceaiey,  8  Jur. 

504   (foUowwl   hi  Morfhner  v.   Cm-  964.      Se.e  Hayden  t.    Ifaifuxird,  1 

4loi'k,    12    L,    J.    0.    V.   166 ;    and  Camp.  180. 

«pl>lioil  by  Ld.  Cairns,  HammerwiWi  {t)  Crisp    v.    Aiiderstm,   1   Stark. 

H  Co,  V.  J?mw^  L.  R.  4  H.  L.  224).  N.   P.  C.  35  :  18  R.    R.  744.    See 

Rut  *'a  i)cr8on  who  i-^ruses  to  allow  Marine  InveatinaU  Co.  v.  ffarmde, 

Ilia  solicitor  to  violate  tlio  confidence  L,  R.  5  H.  L.  624. 

of  the  in-ofessional  i-elatiou "  cannot  (n)  Scotl  v.    Waithman,    8  Stark, 

he  n'gnnli-d  in  the  same  odious  light  N.  P.  C.  168;  Pinmn-  v.  Briico,  11 

AS  waH  the  jeweller  in  the  above  case ;  Q.  B.  52  ;  Barnes  v.  Lucew,  1  Ky.  & 

}Hr  Ld.   Chelmsford,     Wnitworth  v.  M.  264. 
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contents  of  tlie  instrument  will  usually  be  sufficient  (x).  A 
testator  made  a  will,  by  which  he  devised  an  estate  to  A., 
and  afterwards  made  another  will,  which  was  lost,  and 
which  the  jury  found,  by  special  verdict,  to  have  been 
different  from  the  former  will,  though  they  did  not  find 
in  what  particular  the  difference  cpnsisted:  the  Court 
decided  that  the  devisee  under  the  fir^t  will  was  entitled  to 
the  estate ;  but  Lord  Mansfield  observed,  that,  if  the  devisee 
under  the  first  will  had  destroyed  the  second,  it  would  have 
been  a  good  ground  for  the  jury  to  find  a  revocation  (y). 

With  reference  to  the  cases  in  which  a  deed  or  other 
instrument,  which  ought  to  be  in  the  possession  of  a 
litigant  party,  is  not  produced,  the  general  rule  is,  that  the 
law  excludes  such  evidence  of  facts  as,  from  the  nature  of 
the  thing,  supposes  still  better  evidence  in  the  party's 
possession  or  power.  And  tihis  rule  is  founded  on  a  pre- 
sumption that  there  is  something  in  the  evidence  withheld 
which  makes  against  the  party  producing  it  (z),  T  ay  man  v. 
Knowles  (a)  may  be  referred  to  in  connection  with  this  part 
of  the  subject.  That  was  an  action  of  trespass  qu.  d.fr.^ 
at  the  trial  of  which  the  plaintiff  relied  upon  his  bare 
possession  of  the  close,  although  it  appeared  that  he  had 
taken  it  under  an  agreement  in  writing  which  was  not 
produced  ;  the  judge  directed  the  jury  that,  having  proved 
that  he  was  in  possession  of  the  close  at  the  time  of  the 
trespass,  the  plaintiff  must  have  a  verdict ;  but  that  to 
entitle  himself  to  more  than  nominal  damages,  he  should 
have  shown  the  duration  of  his  term.  And  this  direction 
was  upheld  by  the  Court,  Maule,  J.,  observing  that   the 

{x)  1    Phil.  £v.,    10th    ed.    477,  (:)  As  illustrating  the  iintare  and 

478,    where  various  cases  are  cited  force  of  this  ]>re8umption,  see  Lutnlet/ 

exemplifying  the  maxim  in  the  text ;  v.    IVagiicr,  1  De  G.  M.  &  G.   604, 

Annesley  v.   Earl  of  Anglesey ,    17  633,   634  ;  BraiUnraite  v.   Colcnuin^ 

Howell,  St.  Tr.  1430  ;  1  Stark.  Ev.,  1  Harrison,  223  ;  Masmi  v.  Marletj, 

.3nl  ed.  409  ;  Jtoe  v.  Harvey,  4  Buit.  34  L.  J.  Ch.  422. 
2484  ;  Ld,   Trimlestown  v.  Kcmmis,  (a)  13  C.  B.  222  ;  see  36  Ch.  D. 

9  CI.  &  F.  775.  119. 

(y)  Har\coody,GoodriglUyCo^^M, 
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Rule  in 
actions  of 
ejectment 


plaintiff  had  the  means  of  showing  the  quantum  of  his 
interest,  and  that  "  the  non-production  of  the  lease  raised 
a  presumption  that  the  production  of  it  would  do  the 
plaintiff  no  good." 

On  the  principle  of  this  maxim  rests  the  well-known  rule 
in  actions  of  ejectment  that  the  plaintiff  must  recover  by 
the  strength  of  his  own  title,  not  the  weakness  of  his 
antagonist's,  for  no  one  can  recover  in  ejectment  who 
would  not  be  entitled  to  enter  without  bringing  ejectment ; 
and  any  person  entering  on  the  possession  of  the  tenant, 
unless  he  has  a  better  title,  is  a  wrong-doer. 

If  the  evidence  alleged  to  be  withheld  is  shown  to  be 
unattainable,  the  presumption  contra  spoUatorem  ceases, 
and  the  inferior  evidence  is  admissible.  "  If  therefore,  a 
deed  be  in  the  possession  of  the  adverse  party,  and  not 
produced,  or  if  it  be  lost  or  destroyed,  no  matter  whether  by 
the  adverse  party  or  not,  secondary  evidence  is  clearly 
admissible ;  and,  if  the  deed  be  in  the  possession  of  a  third 
person,  who  is  not  by  law  compellable  to  produce  it,  and 
he  refuse  to  do  so,  the  result  is  the  same,  for  the  object 
is  then  unattainable  by  the  party  offering  the  secondary 
evidence  '*  {h). 


Rule  stateil 


Omnia  pr^sumuntur  rite  bt  solenniter  esse  acta. 
{Co.  Lift.  6  b:  332.) — All  acts  are  liremmed  to  have 
been  done  righth/  and  regularly. 

Ex  dintxnnntate  temporis  omnia  imestimuntur  rite  ft 
solenniter  esse  acta  (c).  **  Antiquity  of  time  fortifieth  all 
titles  and  supposeth  the  best  beginning  the  law  can  give 


{h)  .Tndgm.,  Doe  v.  Jloss,  7  M.  k 
"NV.  121  ;  Mw^ton  v.  Downes,  1  A.  & 
E.  31  ;  Cooke  v.  TaimccJU  8  Taunt. 
450. 

(c)  Jenk.  Cent.  185.  lioftcrta  v. 
BethclJ,  12  C.  B.  778,  seems  to  offer 


an  illustration  of  this  presnmption. 
Sec  Ptrtez  v.  Glossop,  3  Excli.  191 ," 
observed  u])on  by  lA.  Wensleydale, 
Biilkr  V.  Mountgarret,  7  H.  L  Cas. 
647  ;  Morgan  v.  JFhUmore,  6  Exch. 
716. 
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them  "  (d).  **  It  is  a  maxim  of  the  law  of  England  to  give 
effect  to  every  thing  which  appears  to  have  been  established 
for  a  considerable  course  of  time,  and  to  presume  that  what 
has  been  done  was  done  of  right,  and  not  of  wrong"  (e). 
"  It  is  a  most  convenient  thing  that  every  supposition,  not 
wholly  irrational,  should  be  made  in  favour  of  long- 
continued  enjoyment "(/).  This  maxim  applies  as  well 
where  matters  are  in  contest  between  private  persons  as  to 
matters  public  in  their  nature  (g). 

For  instance :  A  lease  of  a  house  contained  a  covenant  by  Rule  applies 
the  lessee  that,  without  the  lessor's  consent,  he  would  not  riwits. 
carry  on  any  trade  upon  the  demised  premises,  nor  convert 
them  into  a  shop,  nor  suffer  them  to  be  used  for  any 
purpose  other  than  a  dwelling-house.  The  house  was 
converted  into  a  public-house  and  grocery  shop,  and  the 
lessor,  with  full  knowledge  of  this  fact,  continued  to  accept 
the  rent  for  more  than  twenty  years.  The  plaintiff,  having 
purchased  from  the  lessor  the  reversion  of  the  premises, 
brought  an  action  of  ejectment  for  breach  of  the  covenant. 
It  was  held  that  user  of  the  premises  in  their  altered  state 
for  more  than  twenty  years,  with  the  knowledge  of  the 
lessor,  was  evidence  from  which  a  jury  might  presume  that 
the  alteration  was  made  with  his  licence  (h). 

Where,  indeed,  a  private  right  is  in  question,  the  pre- 
sumption omnia  rite  esse  acta,  may,  as  has  been  already 
stated,  arise,  under  various  and  wholly  dissimilar  states  of 
facts,  ex  dinturnitate  temporis.  Thus,  the  enrcftment  of  a 
deed  may  be  presumed ;  where  there  has  been  a  conveyance 


{d)  Hob.  267 ;  Ellis  v.  Maijor  of 
Bridgnartli,  15  C.  B.  N.  S.  52. 

(e)  Per  Pollock,  C.B.,  2  H.  &  N. 
623  ;  and  in  Price  v.  Worwoodj  4 
Id.  514,  where  he  observed,  **The 
law  will  presume  a  state  of  things  to 
continue  which  is  lawful  in  every 
respect ;  but,  if  the  continuance  is 
unlawful,  it  cannot  be  presumed." 

(/)  Per  Bramwell,  L.J.,  Mayor  of 

L.M. 


Pcnryn  v.  BesU  3  Ex.  D.  299.  See 
also  PhilipjfS  V.  Halliday,  [1891] 
A.  C.  228,  231  ;  G,  E.  R.  Co.  v. 
Golds^nid,  11  App.  Cas.  927,  939; 
Ooodinan  v.  Saltash,  7  App.  Cas.  633. 

{g)  See,  per  Pollock,  C.B.,  Reed 
V.  Lamb,  6  H.  &  N.  85—86 ;  per 
Crompton,  J.,  Dawson  v.  Surveyorfor 
Willoughby,  5  B.  &  S.  924. 

(h)  Oibsfm  v.  Docg,  2  H.  &  N.1615. 

46 
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Ancif-nt 


Rule  applied 
to  public  aud 

official  acts. 


by  lease  and  release,  the  existence  of  the  lease  may  be 
presumed  npon  the  prodnction  of  the  release ;  and  livery  of 
seisin,  the  surrender  of  a  copyhold  estate,  or  a  reconveyance 
from  the  mortgagee  to  the  mortgagor,  may  be  presumed  (t). 
Where  an  attestation  clause  to  a  deed  stated  that  the  deed 
had  been  signed,  sealed,  and  delivered,  and  commissioners 
before  whom  the  deed  had  to  be  executed,  certified  that 
the  parties  had  acknowledged  the  same,  the  Court  presumed 
that  the  deed  had  been  properly  sealed,  although  upon  its 
face  there  was  no  sign  of  the  impression  of  a  seal  (k). 

Upon  the  same  principle  proceeds  the  rule  that  deeds, 
wills,  and  other  attested  documents  which  are  more  than 
thirty  years  old,  and  are  produced  from  the  proper  custody, 
prove  themselves,  and  the  testimony  of  the  subscribing 
witness  may  be  dispensed  with,  although  of  course  it  is 
competent  to  the  opposite  party  to  call  him  to  disprove 
the  regularity  of  the  execution  (I). 

Again,  where  acts  are  of  an  official  nature,  or  re<juire  the 
concurrence  of  official  persons,  a  presumption  arises  in 
favour  of  their  due  execution.  In  these  cases  the  ordinary 
rule  is,  omnia  pi'fesumuntur  nte  et  solenniUr  esse  acta  donet 
probetur  in  contrarium  (m) — everything  is  presumed  to  be 

(i)  P^r  Watson,  U.,  2  H.  &  N.  777;       Marine  Ins.  Co.  v.  Haviside,  L.  R. 


and  cases  cited,  Doe  v.  Gardiner,  12 
0.  B.  S19.  So  8  lease  is  presumed, 
in  the  absence  of  evidence  to  the 
contrary,  on  production  of  the 
counterpart ;  Hughes  v.  Clark,  10 
C.  B.  905.  In  Avery  v.  Botcdeji,  6 
£.  k  B.  97S,  Pollock,  G.B.,  observed 
that  ''where  the  maxim,  omnia  riU 
acta  pncsHviuntur  applies,  there  in- 
deed, if  the  event  ought  properly  to 
have  taken  place  on  Tuesday,  evi- 
dence that  it  did  take  place  either 
on  Tuesday  or  Wednesday  is  strong 
evidence  that  it  took  place  on  the 
Tuesday" 

(k)  Re  Sand  Hands,  L.  R.  6  C.P.  411. 
For  a  case  where  the  presumption  was 
rebutted  and  the  onus  shifted,  see 


5H.  L.  624:  42  L.  J.  Ch.  173. 

(/)  Best  on  Presumptions,  p.  81 : 
see  Re  Airty,  [1897]  1  Ch.  169:  66 
L.  J.  Ch.  152.  The  date  which 
appears  on  the  face  of  a  document  is 
primd  facie  its  true  date,  Afalpas  v. 
ClemetUs,  19  L-  J.  Q.  B.  435 ;  Lata 
V.  Rand,  3  C.  B.  N.  S.  442. 

(»i)  Co.  Litt  232  ;  Van  Otneron  v. 
Ihwick,  2  Camp.  44:  11  R.  R.  656; 
Doe  V.  Evans,  1  Cr.  k  M,  461  :  33 
R.  R.  579;  Powell  v.  SonaeU,  3 
Bing.  381,  offers  a  good  instance 
of  the  application  of  this  maxim. 
Presumption  as  to  signature,  Taylor 
V.  Cook,  8  Price,  653.  Tlie  Court 
will  not  presume  any  fact  so  as  to 
vitiate  an  order  of  removal :  per  Ld. 
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rightly  and  duly  performed  until  the  contrary  is  shown  (u). 
The  following  may  be  mentioned  as  general  presumptions 
of  law  illustrating  this  maxim : — That  a  man,  in  fact  acting 
in  a  public  capacity,  was  properly  appointed  and  is  duly 
authorised  so  to  act  (o) ;  that  in  the  absence  of  proof  to  the 
contrary,  credit  should  be  given  to  public  officers  who  have 
acted,  prima  facie,  within  the  limits  of  their  authority,  for 
having  done  so  with  honesty  and  discretion  (p) ;  that  the 
records  of  a  court  of  justice  have  been  correctly  made  (q), 
according  to  the  rule,  res  judicata  pro  veritate  accipitur  (?•) ; 
that  judges  and  jurors  do  nothing  causelessly  and  mali- 
ciously {h)  ;  that  the  decisions  of  a  court  of  competent 
jurisdiction  are  well  founded,  and  their  judgments  regular  {t) ; 
and  that  facts,  without  proof  of  which  the  verdict  could  not 
have  been  found,  were  proved  at  the  trial  («)• 


Deiuimn,  R.  v.  Stockton,  5  B.  &  Ad. 
550.  Sec  Reg.  v.  St.  Paul,  Covcnt 
Gardcitj  7  Q.  B.  232;  R^g.  v. 
Warwickshire  JJ,,  6  Q.  B.  750; 
Reg.  V.  St.  Mary  Magdaleii,  2  E.  &  B. 
909.  As  to  an  order  of  affiliation,  see 
W(U$oii  V.  Little,  5  H.  &  N.  472,  478. 
As  to  an  award,  see  jKr  Parke,  B.,  12 
M.  k  W.  251  ;  as  to  presuming  an 
indentnro  of  apprenticeship,  Rrg.  v. 
Fordingb ridge,  E.  B.  k  E.  678  ;  Rrg.  v. 
Broadhcmptwi,  1  E.  &E.  154, 162, 163. 

Quaere  whether  the  maxim  apfdies 
to  the  i>erformance  of  a  vioral  doty, 
«H3  per  Willes,  J.,  Fitzgerald  v. 
Dressier,  7  C.  B.  N.  S.  399. 

(rt)  See  per  Story,  J.,  Rank  of  the 
Vnitcd  States  v.  Dandridge,  12 
Wheaton  (U.  S.),  R.  69,  70  (wliero  the 
Above  maxim  is  illustmted)  ;  Daviesw 
PraU,  17  C.  B.  183u 

(o)  Per  Ld.  Ellenboi-ough,  R.  v. 
Verelsl,  3  Camix  432:  14  R.  R.  775  ; 
Moiikev.  BiUler^l  BaW.R.  %V,M'Gahey 
V.  Alston,  2  M-  A  W,  206;  Faitlkiur 
V.  Johnson,  11  M.  &  W,  581  ;  Doe  v. 
Young,  8  Q.  B.  63  ;  R/'g.  v.  Esscj-, 
Dearsl.     &    B.     369 ;    M'JJahon    v. 


Lcmwrd,  6  H.  L.  CaA.  970.  See  the 
above  maxim  applied,  jter  Erie,  C.J., 
Brcmncr  v.  Hull,  L.  R.  1  C.  P.  759. 

{p)  Jndgm. ,  Earl  of  Derby  v.  Bury 
Imp.  Commrs.,  L.  R.  4  Ex.  226. 

(q)  Reed  v.  Ja/ikso^i,  1  East,  855: 
6  R.  R.  283. 

(r)  D.  50,  17,  207  ;  Co.  Litt.  108, 
a.  ;  Judgm.,  Magrath  v.  Hardy,  4 
Bing.  N.  C.  796  ;  per  AIdei*son,  B., 
Hopkins  v.  Francis,  13  M.  &  W.  670 ; 
Irwin  V.  Grey,  L.  R.  2  H.  L.  20 ; 
Smith  v.  Sydney,  L.  R.  5.  Q.  B.  208. 

A  family  Bible  is  in  the  nature  of 
a  record,  and  being  produced  from 
the  proper  custody,  is  itself  evidence 
of  pedigrees  entered  in  it ;  Hubbard 
v.  Lccs,  L.  R.  1  Ex.  255,  258. 

(s)  Sutton  V.  Johnstone,  1  T.  R.  503 : 
1  R.  R.  257.  See  Lumley  v.  (/ye,  3 
E.&B.  114. 

{t)  Per  Bay  ley,  J. ,  Lyttleton  v.  Cross, 
8  B.  &C.  327  :  27  R.  R.  370 ;  Reg.  v. 
Brenan,  16  I.,  .1.  Q.  B.  289.  See  Lc^ 
V.  Johmtone,  Ij.  R.  1  Sc.  App.  Cas.  426 ; 
MorriH  v.Ogden,  L.  R.  4C.  P.  687,699. 

(it)  Per  Buller,  J. ,  Spitres  v.  Par- 
kcr,  1  T.  R.  1 45, 146  :  1  R.  R.  165.    If 
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Pk^esamption 
•gainst 
mad,  Ac 


Besides  the  eases  below  cited  (j*),  which  strikingly  illus- 
trate the  presamption  of  law  under  oar  notice,  the  following 
may  be  addaced : — 

It  is  a  well-established  rale  that  the  law  will  presume  in 
favour  of  honesty  and  against  fraud  (y)^  and  this  presump- 
tion acquires  weight  from  the  length  of  time  during  which 
a  transaction  has  subsisted  (z).  The  law  will  moreover 
strongly  presume  against  the  commission  of  a  criminal  act: 
for  instance,  that  a  witness  has  committed  perjury  (a). 

The  law  will  also  presume  strongly  in  favour  of  the 
validity  of  a  marriage,  especially  where  a  great  length  of 
time  has  elapsed  since  its  celebi-ation  (h) — ^indeed  the  legal 
presumption  as  to  marriage  and  legitimacy  is  only  to  be 
rebutted  by  "  strong,  distinct,  satisfactory  and  conclusive  ** 
evidence  (c) ;  therefore  where  it  was  shown  that  the  man 
and  woman  had  gone  through  a  form  of  marriage,  and 
thereby  indicated  an  intention  to  be  married,  it  was  held 


the  return  to  a  mandamus  be  certain  on 
the  face  of  it,  that  is  sufficient,  and  the 
Court  cannot  intend  facts  inconsistent 
with  it,  for  the  purpose  of  making  it 
bad  ;  ]Kr  Buller,  J.,  /J.  v.  Lffme  Begis^ 
1  Dougl.  159,  See  JR.  v.  Nottingham 
Waterworks  Co.,  6  A.  &  E.  355. 

(a*)  See,  as  to  presuming  an  Act  of 
Parliament  in  support  of  an  ancient 
usage,  Jndgm.,  Reg,  v.  CJiapter  of 
Ex€tei\  12  A.  &  E.  632  ;  the  passing 
of  a  by-law  bj'  a  corporation  from 
usage,  Reg,  v.  Powell,  3  K.  &  B.  377 ; 
in  favour  of  acts  of  commissioners 
having  authority  by  statute,  Horion 
V.  Wcstminstfir  Imj),  Commrs,,  7 
Exch.  780  ;  Reg.  v.  St.  MichaeVs, 
SoiUhavipioii,  6  E.  &  B.  807 ;  an 
order  of  justices  for  stopping  up  a 
road,  WilUanis  v.  EyUyii,  2  H.  &  N. 
771.  777;  S.  C,  4  Id.  357.  See, 
also,  IVooilbridge  Union  v.  Colncis 
(hiai-dians,  13  Q.  B.  269. 

{y)  Middleloii  v.  Earned ,  4  £xch. 
241  ;  }ier  Parke,  B.,  Id.  243  ;  and  in 


Shaw  V.  Beck,  8  Exch.  400 ;  Doe  v. 
Cat4more,  16  Q.   B.  745,  747,  with 
which  cf.  Doe  v.   Palmer,    Id.  747. 
See  Trott  v.  TroU,  29  L.  J.  P.  156. 
(r)  72c  Postlethwaite,  70  L.  T.  514, 


nc 


(a)  Per  Ld.  Brougham,  McGrtgor 
V.  Topkam,  3  H.  K  Cas.  147,  US; 
per  Turner,  L.J.,  4  D.  M.  &  G.  153. 

{b)  Lauderdale  Pecntge,  10  App. 
Cas.  692,  742,  755,  761  ;  Piers  v. 
Piers,  2  H.  L.  Cas.  331  ;  Sichd  t. 
Lamba-t,  15  C.  B.  N.  S.  781,  787, 788 ; 
Harrison  v.  Mai/or  of  Southatnj'4m, 
4  D.  M.  &  6.  137  ;  as  to  iiresumiug 
consent  to  a  marriage,  sec  Re  Bvxh, 
17  Beav.  358. 

(c)  Per  Ld.  Brougham,  2  H.  L. 
Cas.  378 ;  citing,  per  Ld.  Lyndhnrst, 
Morris  v.  Daries,  5  CL  k  F.  265. 
See  Lapsley  v.  Griersou,  1  H.  L.  Cas. 
498  ;  Saye  and  Sele  Peerage,  Id.  507 ; 
per  Erie,  J.,  IValton  v.  Gavin,  16 
Q.  B.  58  ;  Harrison  v.  Ma^  cf 
Southampton,  4  I),  M,  k  G.  137,  153. 
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that  those  who  claimed  by  vktue  of  the  marriage  were 
not  bound  to  prove  that  all  necessary  ceremonies  had  been 
performed  (d). 

Where  the  claimant  of  an  ancient  barony,  which  has 
been  long  in  abeyance,  proves  that  his  ancestor  sat  as  a 
peer  in  Parliament,  and  no  patent  or  charter  of  creation 
can  be  discovered,  it  is  now  the  established  rale  to  hold 
that  the  barony  was  created  by  writ  of  summons  and 
sitting,  although  the  original  writ  or  enrolment  of  it  is  not 
produced  (^')«  In  The  Hastings  Peerage  case,  it  was  proved 
that  A.  was  summoned  by  special  writ  to  Parliament  in 
49  Hen.  3,  but  there  was  no  proof  that  he  sat,  there  being 
no  rolls  or  journals  of  that  period.  A.'s  son  and  heir,  B., 
sat  in  the  Parliament  of  18  Edw.  1,  but  there  was  no  proof 
that  he  was  summoned  to  that  Parliament,  there  being  no 
writs  of  summons  or  enrolments  of  such  writs  extant  from 
49  Hen.  3  to  23  Edw.  1.  It  further  appeared  that  B.  was 
summoned  to  the  Parliament  of  23  Edw.  1,  and  to  several 
subsequent  Parliaments,  but  there  was  no  proof  that  he  sat. 
It  was  held,  that  it  might  be  well  presumed  that  B.  sat  in 
the  Parliament  of  18  Edw.  1  in  pursuance  of  a  summons,  on 
the  principle  that  omnia  priesumuntur  legitime  fa^ta  donee 
prohctnr  in  contrarinm  (/). 

As  regards  the  acts  of  private  individuals,  the  presump- 
tion, omnia  rite  esse  acta,  forcibly  applies  where  they  are  of 
a  formal  character,  as  writings  under  seal  (g).    Likewise 


{d)  Sasty  Velaider  v.  SembecuUy, 
6  App.  Cas.  364.  See,  also,.  IL  v. 
Jaiies,  11  Q.  B.  D.  118  :  52  L.  J. 
M.  C.  96  ;  72.  v.  Cresstcell,  1  Q.  B.  D. 
446  :  45  L.  J.  M.  C.  77. 

(c)  Braije  Peerage,  6  CI.  k  F.  757  ; 
Vaitx  Pecrcuje,  5  CI.  &  F.  526. 

(/)  The  Hastings  Pecitige,  8  CI.  & 
F.  144. 

{g)  See  Ai|;.  andJudgin.,  in  Ricanl 
V.  imiiams,  7  Wheaton  (U.S.),  R, 
59 ;  Strothcr  v.  Lucas,  12  Peters 
(U.S.)  R.  452;  S.  l\,  2  Id.  760;  2 


Excli.  549  ;  D'Arcy  v.  Tamar  IL  Co., 
4  H.  &  C.  463,  467—468. 

As  to  presumption  that  a  foreign 
bill  of  exchange  was  duly  stamjied  at 
the  time  of  its  indorsement  to  plain- 
tiff, see  Broillaugh  v.  De  Hifif  L.  R. 
3  V.  P.  286. 

As  to  presumption  of  evidence  of 
jirobnte,  see  Doc  v.  Poioell,  8  Q.  B. 
576. 

As  to  presumption  that  a  will  was 
duly  executed,  Lloyd  v.  Jiohain,  12 
Moo.  P.  C.   C.   158,  165;    TroU  v. 
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apon  intx>f  of  title,  everything  which  is  collateral  to  the 
title  will  be  intended,  withoat  proof ;  for,  although  the  law 
requires  exactness  in  the  derivation  of  a  title,  yet  where 
that  has  been  proved,  all  collateral  circumstances  will  be 
j^esumed  in  favour  of  right  (h) ;  and,  wherever  the  posses- 
sion of  a  party  is  rightful,  the  general  rule  of  presumption 
is  applied  to  invest  that  possession  with  a  legal  title  (i).  No 
greater  obligation,  it  has,  indeed,  been  said  (A),  lies  upon  a 
court  of  justice  than  that  of  supporting  long  continued 
enjoyment  by  every  legal  means,  and  by  every  reasonable 
presumption;  this  ''doctrine  of  presumption  goes  on  the 
footing  of  validity,  and  upholds  validity  by  supposing  that 
everything  was  present  which  that  validity  ra^uired ;  ** 
omnia  pnetumantur  rite  Juisse  acta  is  the  principle  to  be 
observed. 

In  reference  also  to  a  claim  by  the  rector  of  a  parish  to 
certain  fees,  founded  on  prescription,  it  has  been  judicially 
observed  that  ''  the  true  principle  of  the  law  applicable  to 
this  question,  is  that,  where  a  fee  has  been  received  for  a 
great  length  of  time,  the  right  to  which  could  have  had  a 
legal  origin,  it  may  and  ought  to  be  assumed  that  it  was 
received  as  of  right  during  the  whole  period  of  legal 
memory,  that  is,  from  the  beginning  of  the  reign  of 
Bichard  I.  to  the  present  time,  unless  the  contrary  is 
proved  "  (/). 

On  the  same  principle  it  is  a  general  rule  that,  where 
a  person  is  recjuired  to  do  an  act,  the  not  doing  of 
which  would  make  him  guilty  of  a  criminal  neglect  of 
duty,  it  shall  l)e  intended  that  he  has  duly  performed  it 
unless   the  contraiy   be   shown — stabit  preaHumptio  donee 

Trotf,  29  L.  J.  V.  156  ;  Btjlesv.  Co^,  263.     See  Simpson  v.    WUkUson, 

74  L.  T.  222  ;  Harris  v.  Knight,  15  Scott,  X.  R.  814  ;  Z>m;  v.  Thompwtiy 

P.  1).  170,  179,  where  the  xnW  was  7  Q.  B.  897. 
lost.  {k}  Per    Ld.    Westbun-,     Lf(  v. 

(h)  3  Stark.  Ev.,  Srd  ed.  936  ;  2  Johiistone,  U  R.  1  Sc.  App.  Cas.  435. 
Wdis.  Saund.  5tli  ed.  42,  ii.  (7).  (0  Bryant  v.  Foot,  L.  R.  8  Q.  B. 

(j)  Per  Ld.  Ellenborongh,  8  East,  505 ;  Lawre^icc  v.  Hildt,  Id.  521. 
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probetur  in  contrarium  (m);  negative  evidence  rebuts  this 
presumption,  that  all  has  been  duly  performed  (71).  Thus,  on 
an  indictment  for  the  non-repair  of  a  road,  the  presumption, 
that  an  award,  in  relief  of  the  defendants,  was  duly  made 
according  to  the  directions  of  an  inclosure  Act,  may  be 
rebutted  by  proof  of  repairs  subsequently  done  to  the  road 
by  the  defendants ;  for,  if  the  fact  had  been  in  accordance 
with  such  presumption,  they  ought  not  to  have  continued  to 
repair  (o). 

It  is,  however,  important  to  observe,  in  addition  to  the  above  Proceedings 
general  remark,  that,  in  inferior  courts  and  proceedings  by  courts"^^ 
magistrates,  the  maxim,  omnia  pnesumunttir  liti  esse  acta, 
does  not  apply  to  give  jurisdiction  (p). 

Thus,  the  Lord  Mayor's  Court  in  London  is  an  inferior 
Court.  When  therefore  process  had  issued  out  of  that  Court 
against  C.  as  a  garnishee,  and  he  declared  in  prohibition, 
it  was  held  that  jurisdiction  was  not  sufficiently  shown 
by  a  plea,  which  set  up  the  custom  of  foreign  attachment, 
but  did  not  allege  that  the  original  debt,  or  the  debt 
alleged  to  be  due  from  the  garnishee  to  the  defendant, 
arose,  or  that  any  of  the  parties  to  the  suit  was  a  citizen  or 
was  resident,  within  the  City  (q). 

Again,  where  the  examination  of  a  soldier,  taken  before  two 
justices,  was  tendered  in  evidence  to  prove  his  settlement, 
but  it  did  not  appear  by  the  examination  itself,  or  by 
other  proof,  that  the   soldier,  at  the  time  when  he  was 

(m)  Wing.    Max.    712  ;    Hob.   R.   ♦      (0)  H.  v.  Ilaslwgfiefd,  2  M.  &  S.     . 

297  ;  per  Sir  W.  Scott,  1  Dods.  Adm.  558 :  15  R.  R.  850  ;  Manning  v.  £, 

K,    266  ;  Davcqwrt   v.    Maaon,    15  ComUics  Ji,  Co.,   12  M.  &  W.  237  ; 

Tyng  (U.S.),  R,,  2nd    ed.  87.      **  It  Doe  v.  Oon,  2  Id.  321  ;  Ueysimm  v. 

seems  reasonable  that  iiresnmption  Forster,    5  AInn.   &  Ry.   277.      See 

which  is  not  founded  on  the  basis  of  liundle  v.  HearlCj   [1898]   2  Q.  B. 

certainty,  should  yield  to  evidence  83 :  67  L.  J.  Q.  B.  741. 

which  is  the  test  of  truth."     Id.  {p)  Per  Holroyd,  J.,  7  B.  &  C.  790. 

(«)  Pei'  Ld.   Ellcnborough,  R.   v.  See  Reg.   v.  Inh.   of  Gate  Fuf/ord, 

ffaslinfffieldf  2  M.  &  S.  558,  561  :  15  Dear8l.&B.74  ;  Best  on  Presumptions, 

R.  R.  350 ;  recognising  Williams  v.  p.  81. 

Eoitt  Lidia  Co.,  3  East,  192  :  6K.  K.  (q)  Mayor  of  London  v.  Cox,  L.  R. 

589.  2  H.  L.  239. 
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examined,  was  qnarteced  in  the  place  where  the  justices 
had  jorisdiction,  it  was  held  not  to  be  admissible  (r).  So, 
in  the  ease  of  an  order  by  justices,  their  jorisdiction  must 
ajqiear  on  the  face  of  such  order ;  otherwise,  it  is  a  nullity, 
and  not  merely  voidable  («) ;  unless,  indeed,  the  order 
follows  a  form  authorised  by  statute.  W^here  an  examina- 
tion before  removing  justices  left  it  doubtful  whether  the 
examination  had  been  taken  by  a  single  justice  or  by  two, 
the  Court  stated  that  they  would  look  at  the  document  as 
lawyers,  and  would  give  it  the  benefit  of  the  legal  presump- 
tion in  its  favour ;  and  it  was  observed,  that  the  maxim, 
omnia  prt^^umntitur  rite  esse  acta^  applied  in  this  case  with 
particular  effect,  since  the  fault,  if  there  really  had  been  one, 
was  an  irregular  assumption  of  power  by  a  single  justice,  as 
well  as  a  fraud  of  the  two,  in  pretending  that  to  have  been 
done  by  two  which  was,  in  fact,  done  only  by  one  (0- 

In  a  case  before  the  House  of  Lords  some  remarks  were 
made  in  reference  to  this  subject,  which  may  be  here 
advantageously  inserted : — It  cannot  be  doubted,  that 
where  an  inferior  court  (a  court  of  limited  jurisdiction, 
either  in  point  of  place  or  of  subject-matter)  assumes  to 
proceed,  its  judgment  must  set  forth  such  facts  as  show 
that  it  has  jurisdiction,  and  must  show  also  in  what  respect 
it  has  jurisdiction.  But  it  is  another  thing  to  contend  that 
it  must  set  forth  all  the  facts  or  particulars  out  of  which 
its  jurisdiction  arises.  Thus,  if  a  power  of  commitment  or 
other  power  is  given  to  justices  of  a  county,  their  conviction 
or  order  must  set  forth  that  they  are  two  such  justices  of 
such  county,  in  order  that  it  may  be  certainly  known 
whether  they  constitute  the  tribunal  upon  which  the  statute 
they  assume  to  act  under  has  conferred  the  authority  to 

(r)  JL  V.  All  Sainis,  Southampton,  East,  381 ;  Reg.  v.  Tvlness,  11  Q.  B. 

7  H.  h  C.  785.  80 ;    Keg,    v.     Treasurer    of  Kent, 

(     Per  Bayley,  J.,  7  B.  &  C.  7»0  ;  22  Q.  B.  D.  603  :  58  L.  J.  M.  C.  71. 

JR.  V.   HulcoU,  6  T.  K.  583  ;  H.  v.  (0  Jleg,  v.  SOkstan^^,  2  Q.  B.  520, 

Helling,  1   Stra.  S  ;  R,  v.  Chilcers-  and  cases  cited,  Id.  p,  729,  n.  {p)- 
cotan,  6  T.  R.  178  ;  /J.  v.  Holm,  U 
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make  that  order  or  pronounce  that  conviction.  But, 
although  it  is  necessary  that  the  jurisdiction  of  the  inferior 
<^ourt  should  appear,  yet  there  is  no  particular  form  in 
which  it  should  be  made  to  appear.  The  Court  al>ove, 
which  has  to  examine,  and  may  control,  the  inferior  court, 
must  be  enabled,  somehow  or  other,  to  see  that  there  is 
jurisdiction  such  as  will  support  the  proceeding ;  but  in 
what  way  it  shall  so  see  it  is  not  material,  provided  it  does 
so  see  it(«).  The  rule,  therefore,  may  be  stated  to  be, 
that,  where  it  appears  upon  the  face  of  the  proceedings  that 
the  inferior  court  has  jurisdiction,  it  will  be  intended  that 
the  proceedings  are  regular  (x) ;  but  that,  unless  it  so 
appears, — that  is,  if  it  appear  affirmatively  that  the  hiferior 
court  has  no  jurisdiction,  or,  if  it  be  left  in  doubt,  whether 
it  has  jurisdiction  or  not, — no  such  intendment  will  be 
made  (y).  **  The  old  rule  for  jurisdiction  is,  that  nothing 
shall  be  intended  to  be  out  of  the  jurisdiction  of  the 
superior  court  but  that  which  specially  appears  to  be  so ; 
nothing  is  intended  to  be  within  the  jurisdiction  of  an 
inferior  court  but  that  which  is  expressly  alleged"  (^), 
And  again,  "  it  is  necessary  for  a  party,  who  relies  upon 
the  decision  of  an  inferior  tribunal,  to  show  that  the  pro- 
ceedings were  within  the  jurisdiction  of  the  Court  "  (a). 

Where  the  District  Court  of  Philadelphia  at  the  suit  of  Foreign  court 

of  inferior 
jurisdiction. 

(m)  Per  lid.  Brougham,  Taylor  v.  (y)  Per  Tindal,  C.J.,  Dcutpstcr  v. 

Clemsan,  11  CI.  k  F.  610,  affirming  Punicli,  i  Scott,    N.  R.  39  (citing 

the  judgment,  2  Q.  B.  978.     In  this  Moravia  v.  Sloper^  Willes,  30,  and 

case,  and  in  Mayor  of  London  v.  Co-r,  Titley  v.  Foxhall,  Id.  688) ;  })er  Eric, 

L.  K.  2  H.  L.  239,  many  authorities  J..  Bartiea  v.  Keanc,  15  Q.  K  84. 
as  to  the  necessity  of  showing  juris-  (z)  Arg.,  Peacock  v.  liell^  1  Wms. 

tliction  are  collected  and  reviewed.  Sannd.  73 ;  adopted  iu  Gostct  v.  How- 

(x)  A  presumption  in    favour  of  ard^  10  Q.   B.    453,  and   Mayor  of 

regularity  in  official  practice  is  often  London  v.  Ctw,  L.  R.  2  H.  L.  259. 

made.     See(&r.  yr.)  Barnes  x.  Kcane,  See,  also,  further  iu  couiioction  with 

15  Q.  B.  75,  82  ;  Jie  Warnc.  15  C.  B.  the  te.xt,  Id.  261  ei  acq. 
767,  769  ;  Baka-  v.  Cave,  1  H.  &  N.  («)  Per  Aldereou,  B.,  Ulantun  v. 

674  ;    Cfiaiey  v.  Courlois,  13  C.  B.  Styles,  5  £xch.  683  ;  ace.  Mayor  of  j 

N.  S.  634  ;  Robinson  v.  Collingwoody  London  v.  Cox,  L.  K,  2  Ji.  L.  239. 
17  C.  B.  X.  S.  777. 
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tbe  defendant  issued  a  writ  ot  attachment  against  the 
plaintiff's  ship,  for  tbe  parpose  of  entorciog  a  debt  which 
the  defendant  alleged  that  the  plaintiff  owed  him,  and  the 
plaintiff  afterwards  sued  the  defendant  in  this  country  for 
trespass  ^n  seizing  tbe  ship,  it  was  held  that  it  must  be 
presumed,  in  tbe  absence  of  evidence  to  the  contrary,  that  the 
Court  had  jurisdiction  to  issue  the  process  in  question  {(»). 

In  the  great  case  of  Oo»»et  v.  Hoiranl  (c),  the  Exchequer 
Chamber  held  that  the  warrant  of  the  Speaker  of  tbe  House 
of  Commons  must  be  construed  by  the  iiiles  applied  in 
determining  the  validity  of  warrants  and  writs  issuing  from 
a  su2>eriiii-  Court ;  and  it  was  laid  down  that,  with  respect  to 
writs  so  itisued,  it  must  be  presumed  that  they  are  duly 
iosued,  that  they  have  issued  in  a  case  in  which  the  Court 
has  jurisdiction,  unless  the  contrary  appear  on  thefnce  of 
them,  and  that  they  are  valid  of  themselves,  without  any 
allegation  other  than  that  of  their  issue,  and  a  protection 
to  all  officers,  and  others  in  their  aid,  acting  under  them. 
Many  of  the  writs  issued  by  superior  Courts  recite  upon 
their  face  the  cause  of  their  issuing,  and  show  their  legality 
— writs  of  execution  for  instance.  Others,  however,  do  not, 
and,  though  unquestionably  valid,  are  framed  in  a  form 
which,  if  they  had  proceeded  from  persons  having  a  special 
jurisdiction  unknown  to  the  coniuion  law,  would  have  been 
clearly  insufficient,  and  would  have  rendered  them  altogether 
void.  With  regard  to  the  Speaker's  warraut,  the  Court 
held  that  it  must  be  construed  with  at  least  as  much  respect 
as  would  be  shonn  to  a  writ  out  of  any  of  the  Courts  at 
Westminster ;  observing,  in  the  language  of  Mr.  Justice 
Powya  ((/),  that  "  the  House  of  Commons  is  a  great  Court, 
and  all  things  done  by  them  are  intended  to  have  been 
riti  acta"  (c). 

(H  rnjrfwv.  Font,  29  L.  T.  N.  S.  (rf)  Stg.   v.    Pats,   2    Ld.   Kijm. 

S»'J.  1105,  1108. 

(c)  10  Q.  B.  411,  irliere  tbe  discs  {t)  3wigta.,  Qostel  v.  Hmnard,  1> 

with  roapect  to  the  %'aliility  of  war-  Q.  B.  467.     Cf.  BnuUaugk  v.  Oot^ 

rnliU  were  cited  iu  ar^meot.  12  Q.  B.  D.  271. 
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Rb»  inter  alios  acta  alteri  nocerb  non  debet,  {il'iiig. 
Mux.,  }i.S27.) — A  transaction  between  tiro  jiarties  oii^ht 
iKit  til  iijierate  to  the  dinadrantaije  of  a  third  {/). 

Ot  lunxims  relating  to  the  law  of  evidence,  the  above  may  Principle  rale. 
be  coneideietl  as  one  of  the  most  important  and  most  useful; 
its  effect  is  to  prevent  a  litigant  party  from  being  concluded, 
or  even  affected,  liy  the  acts,  conduct,  or  declarations  of 
strangers  (fi).  On  a  principle  of  good  faith  and  mutual 
convenience,  a  man's  own  acts  are  binding  upon  himself, 
and  are,  as  well  as  his  conduct  and  deckvattons,  evidence 
against  him  ;  yet  it  would  not  only  be  highly  inconvenient, 
but  also  manifestly  unjust,  that  a  man  should  be  bound  by 
the  acts  of  mere  unauthorised  strangers ;  and  if  a  party 
ought  not  to  be  bound  by  the  acts  of  strangers,  so  neither 
ought  tlieir  acts  or  conduct  to  be  used  as  evidence  against 
him  {70. 

The  above  rule,  then,  operates  to  exclude  all  the  acts, 
declarations,  or  conduct  ot  others  as  evidence  to  bind  a 
party,  either  directly  or  by  inference ;  so  that,  in  general, 
DO  declaration,  written  entry,  or  affidavit  made  by  a  stranger 
is  evidence  against  a  man  ;  nor  can  a  person  be  affected, 
still  less  concluded,  by  any  evidence  (i),  decree,  or  Judgment 
to  which  he  was  not  actually,  or,  in  consideration  of 
law,  privy  (/■). 

(/)  Ha  inUr  allot  jiidimla  ueqiic  Stophun,  DiR.  Ijiw  of  KviJ,,  1st  eJ. 

cinoliiiHeiUuiii,  offeree  hli  qui  jttdicio  \'^%.     See  Armstrong  v.  Koriumuly, 

noil  iHterfueriml   neqjK  jntjndiciitiii  6  Ex<;h.  *i>B  ;  Jia/.  v,  Auibei-galc  K. 

aoletU  Irrogare;  Cod.  7,  66,  2,  Co.,  1  E.  4  B.  37i,  381 ;  SalHwii  v. 

(!/)  Tlie    Dnucim   xns    much   con-  Webb.  3  H.  L.  Ciui.  510. 
BJdered  iu  MaUtoicei-oft  v.  Huguetiiu,  (i)  See  Hiimphreyi   v.   I'eiua,n,  1 

3  Cart.   403  (where  the  mue  of  a  l\j.  k  Cr.  5S0. 
miirriage,  which IiikI  been  pronounced  (t)  "It  ™niiot   be  donbti-d  that 

void   by  the  C'onaistorinl  Court,  ai-  a    man's    as^ertion^   or  ailmisaioni, 

temptuit   unaoceemtfuDy   to   inipeacli  wLijther   ninile  iu   the  course   of   a 

thatseiitence  in  thePerogative  Court).  judicial  proceeding  or otiieru-ise,  and, 

3.  C,  4  Moorti,  P.  C.  3Sd.     See  Reg.  in  tlie  former  caao,  u-liether  he  was 

V.  Fontaine  Moreatt,  U  Q,  B.  1028,  himself  n  [mrty  to  such  proci>e>ling  o 

and  casea  infra.  not,  maybe  given  in  evidenceagaiiist 

(A)  1   Stark.  Evi J.,  3rd.  eU 53,  59 ;  liim  in  any  suit  or  action  in  nliich 
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Maxim  In  a  leading  case(0,  immediately  connected  with  this 

juJicinl  subject,  it  waB  laid  down  by  the  judges,  ae  a  (general  principle, 

proceediiif;!.  ••  jjj^i  ^  transaction  between  two  parties  in  judicial  pro- 
ceedings ought  not  to  be  binding  upon  a  third  ;  for  it  would 
be  unjust  to  bind  any  person  who  could  not  be  admitted  to 
make  a  defence,  or  to  examine  witnesses,  or  to  appeal  from 
a  judgment,  which  be  might  think  erroneous;  and,  there- 
fore, the  deiwsitions  of  witnesses  in  another  cause  (hi)  in 
proof  of  a  fact,  the  verdict  of  a  jury  finding  the  fact,  and 
the  judgment  of  tlie  Court  upon  facts  found,  although 
evidence  against  the  parties  and  all  claiming  under  them, 
are  not,  in  general,  to  be  used  to  the  prejudice  of 
strangers  "  (»)- 

As  regards  the  parties  to  the  earlier  suit,  it  is  stated  in 
the  same  case,  as  being  generally  true,  "first,  that  the 
judgment  of  a  Court  of  concurrent  jurisdiction,  directly 
upon  the  jioint,  is,  as  a  plea,  a  bar,  or,  as  eudence,  eoncla- 
Bive{«),  l>etween  the  same  parties,  upon  the  same  matter, 

the  fact  so  asserted  or  luliuitted  be-  2  P.  C.  121  ;  Dariet  v.  LomuUt,  7 

conies  luaUml   to   tlie  issue  to   1>a  Scott,  N.  B.  141  ;  IM  v.  Brydga,  Id. 

detenuineil     Aud  in  principle  there  333  ;  Ld.   TrintktUnra  v.  KriKinit,  9 

can    be   no   dtffei-encc    vhetlier    the  CI.  k  F.  7S1  ;  uit«d  Boileau  r.  RnUin, 

assertion  or  admission   be  niade  b;  2  Eich.  6S5,  6i  i .      The  genenl  nil« 

the  (Hirty  himself,  who  is  and  ought  atated  in  the  teit  haa,  liotreTer,  been 

to  be  affected  by  it,  or  iiy  some  one  depnrted  from  iu  o-itniu  cases ;  (or 

employed, directed, orinvited  byhim  instance,   in    qnestions    relaiiBg  to 

to  make    the  particnlar    statement  manorial  rights,  public  rights  of  my, 

on  his  belialf.      In   like   manner  a  imDiemotial  customs,  disputeil  bonn- 

man  who  brings  forwanl  another  for  dary,  dispated  modaa,  and  pedigrees, 

the  purpose  of  asserting  or  proving  (m)  See,  for  instance,  ilorgtin  r. 

some  fact  on  his  belialf,  nhether  iu  a  NidwU,  L.  R.  2  C.  P.  117. 

court  of  Justice  or  elsewhere,  must  1>«  (»)  See,    nlao,   Jadgm.,   Eiag   r. 

taken    hiiti!<elf   to    assert    the    fact  A'ominH,  4  C.  11.  8R8. 

vhicli  he  thus  seeks  to  establish  ;  "  (o)  I.e.,  if  pleaded,  there  being  an 

wr    Cockbum,    C.J.,    BicAartU    v.  opiwrtunitytopleadit;  ror"ifap«irty 

iloTijaii,  4  B.  Jc  S.  661,  does  not  lake  the  firet  opportunity 

(If  See  the  Duchtm  of  Kiiiynlon'a  which  the   pleadings  afford  him  of 

nv,  11  Howell,  St.  Tr.  281  ;  2  Smith  relying  on  nn  estoppel,  he  leaves  the 

L    ('.,   10th    ed.   713.      See,   also,  matter   at  large-,"   Jndgm.,  Frtrr- 

Kratham  v.  Bi-eniMr,  L.  B.  I  C.  P.  ahan  v.  EmcraoK,  11  EieL  3M ;  Kt 

i83  ;  Xalal  La«d  Ca.  v.  Oood,  L.  B.  2  Sm.  L,  C,  lOlh  ed.  ;47— 752. 
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directly  in  question  in  another  Court ;  secondly,  that  the 
judgment  of  a  Court  of  exclusive  jurisdiction,  directly  upon 
the  point,  is,  in  like  manner,  conclusive  upon  the  same 
matter,  between  the  same  parties,  coming  incidentally  in 
question  in  another  Court,  for  a  diflferent  purpose.  But 
neither  the  judgment  of  a  concurrent  or  exclusive  jurisdic- 
tion is  evidence  of  any  matter  which  came  collaterally  in 
question,  though  within  their  jurisdiction,  nor  of  any  matter 
incidentally  cognisable,  nor  of  any  matter  to  be  inferred  by 
argument  from  the  judgment  "  (p). 

To  the  general  principle,  that  a  judgment  is  binding  only 
as  between  the  same  parties  and  their  privies  (q),  judgments 
in  rem  form  an  exception ;  for  by  a  judgment  in  rem  the 
subject-matter  adjudicated  upon  is  rendered,  ipso  facto,  such 
as  it  is  thereby  declared  to  be,  and  the  judgment,  therefore^ 
is  of  effect  as  between  all  persons  whatever.  For  instance, 
a  grant  of  probate  by  a  Court  of  competent  jurisdiction 
actually  invests  the  executor  with  the  character  which  it 
declares  to  belong  to  him,  and  such  a  grant,  until  its 
revocation,  is  conclusive  against  all  the  world  (r).  Amongst 
judgments  which  are  considered  to  be  in  rem  is  the  sentence 
of  a  Court  of  competent  jurisdiction,  in  a  proceeding  against 
a  vessel  for  the  purpose  of  enforcing  a  maritime  lien, 
whereby  the  ship  is  condemned  to  be  sold,  in  order  that  the 
lien  may  be  satisfied  out  of  the  proceeds  of  sale  (s). 

It  must  be  noticed,  however,  that,  as  regards  the  matters 
upon  which  a  judgment  is  conclusive,  there  is  no  distinc- 
tion in  principle  between  a  judgment  in  rem  and  a  judgment 

ip)  Duchess    of    Kingstmi's    ease.  Trust  Co.,  [1894]  1  Ch.  578  :  63  L.  J. 

supra;  see  per  Knight  Brace,  V.-C,  Ch.  866  ;  Ym^ig  v.  Holloway,  [1895] 

Barrs  v.  Jackson,  1  Y.  &  C.  585  ;  2^^  P.  ^1 :  64  L.  J.  P.  55. 
Ld.  Selborne,  Reg,  v.  Htadiings,  6  (?)  See  per  Buller,   J.,    Allen  v. 

Q.   H.    D.    300,    304  ;  Priestman  v.  Duudas,  3  T.  R.  129  :  1  R.  R.  666 ; 

Thonias,  9  P.  D.  70,  210  ;  A.-O,  for  Prosser  v.  Wagiicr,  1 C.  B.  N.  S.  289. 
Trinidad  v.  EricJU,  [1893]  A.  C.  518,  (s)  Castrique  v.    Imrie,   8    C.    B. 

523  :  63  L.  J.  P.  C.  6.  N.  S.  405,  412  :  L.  R.  4  H.  L.  414, 

(f/)  See,  for   instance,  Ladj/  JVeii-  428  ;  Miniia  Craig  Co,  v.  CJiartercd 

man  v.  Mackenzie,  5  E.  &  B.  447  ;  Merc,  Bank,  [1897]  1  Q.  B.  55,  460 : 

MercatUilc  Trust  Co,  x.  River  Plate  66  L.  J.  Q.  B.  889. 
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intrr  partes ;  neither  is  conclusive  except  ui)on  the  points 
actually  decided- thereby  (t).  For  instance,  a  judgment  of 
conviction  on  an  indictment  for  forging  a  bill  of  exchange 
has  the  force  of  a  judgment  in  rem,  for  it  operat-es  upon  the 
statits  of  the  defendant,  and  makes  him  a  convicted  felon ; 
but  it  is  conclusive  only  as  to  the  defendant's  tttatus,  and  is 
not  even  admissible  evidence  of  the  forgery  in  an  action  on 
the  bill,  although  the  conviction  must  have  proceeded  on 
the  ground  that  the  bill  was  forged  (u).  Similarly,  a 
verdict  of  guilty  and  judgment  thereon,  on  an  indictment 
for  a  nuisance  by  obstructing  a  highway,  is  not  conclusive 
evidence,  on  the  question  whether  the  way  is  public,  in  an 
action  of  trespass  brought  by  the  defendant  against  a  private 
person  for  using  the  way  (.r). 

Again,  a  decree  of  probate  is  conclusive  evidence  that  the 
instrument  proved  was  testamentary  according  to  the  law 
of  this  country,  but  it  is  not  conclusive  in  rem  as  to 
the  testator's  domicile,  even  though  it  contain  a  finding 
thereon  (//).  It  appears  that  the  sentence  of  a  prize  court, 
condemning  a  vessel  expressly  on  the  ground  of  breach  of 
neutrality,  is  conclusive  evidence  not  only  of  the  condemna- 
tion, but  also  of  the  fact  that  the  vessel  was  not  neutral; 
but  this  case  must  be  regarded  as  exceptional  (z). 

It  is  requisite  to  notice  the  distinction  which  exists 
between  the  case  in  which  a  verdict  or  judgment  inter  }Hirtes 
is  offered  in  evidence,  with  a  view  to  establish  the  mere 
fact  that  such  a  verdict  was  given,  or  such  a  judgment 
pronounced,  and  that  in  which  it  is  offered  as  a  means  of 
proving  some  fact  which  is  either  expressly  found  by  the 
-verdict,  or  upon  the  supposed  existence  of  which  the 
judgment  can  alone  be  supported.    In  the  latter  case,  as 

(/)  Ballantync      v.       Mackinnon^  {y)  Coiieha    v.    Concfia,    11   App. 

11896]  2  Q.  B.  462:  66  L.  J.  Q.  B.  Caa.  541 :  56  L.  J.  Cli.  257. 

616.  {z)  Jiidgm.,   [1896]  2  Q.   B.  463, 

(»)  Casirique    v.     Imrie,    L.     B.  refen'iug    to    cases   cited    2   Smith 

4  H.  L.  414,  434,  per  Blackbmii,  J.  L,  C,  10th  ed.,  pp.  779  eisfq. 

{x)  Petrie  v.  NiUtaU,  H  Exch.  569. 
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has  been  already  stated,  the  evidence  will  not,  in  general, 
be  admissible  to  conclude  a  third  party ;  whereas,  in  the 
former,  the  judgment  itself  is  invariably  not  only  admis- 
sible as  the  proper  legal  evidence  to  prove  the  fact,  but  is 
usually  conclusive  evidence  for  that  purpose,  since  it  must 
be  presumed  that  the  Court  has  made  a  faithful  record  of 
its  own  proceedings.  Moreover,  the  mere  fact  that  such  a 
judgment  was  given  can  never  be  considered  as  res  inter 
alios  acta,  being  a  thing  done  by  public  authority ;  neither 
can  the  legal  consequences  of  such  a  judgment  be  ever  so  - 
considered,  for,  when  the  law  gives  to  a  judgment  a 
particular  operation,  that  operation  is  properly  shown  and 
demonstrated  by  means  of  the  judgment,  which  is  no  more 
res  inter  alios  than  the  law  which  gives  it  force  (a). 

There  is  another  qualification  of  the  general  rule  as  to 
res  inter  alios  to  be  noticed. 

Where  the  acts  or  declarations  of  others  have  any  legal  Wliere  acts 
operation  material  to  the  subject  of  inquiry,  they  must  dfrecUegal 
necessarily  be  admissible  in  evidence,  and  the  legal  conse-  operation,  &c. 
quence  resulting  from  their  admission  can  no  more  be 
regarded  as  res  inter  alios  acta  than  the  law  itself.  For 
instance,  where  a  question  arises  as  to  the  right  to  a 
personal  chattel,  evidence  is  admissible,  even  against  an 
owner  who  proves  that  he  never  sold  the  chattel,  of  a  sale 
of  the  chattel  in  market  overt ;  for,  although  he  was  no 
party  to  the  transaction,  which  took  place  entirely  between 
others,  yet,  as  such  a  sale  has  a  legal  operation  on  the 
question  at  issue,  the  fact  is  no  more  res  inter  alios  than 
the  law  which  gives  effect  to  such  a  sale.  So,  in  actions 
against  the  sheriff,  it  frequently  happens  that  the  law 
depends  wholly  on  transactions .  to  which  the  sheriff  is 
personally  an  entire  stranger ;  as,  where  the  question  is  as 
to  the  right  of  ownership  in  particular  property  seized  under 

(ff)  1  Stark.  Evid.,  3rd  e<l.    252 ;      ]:touct  v.    Taylor,   16  C.    B.   671 ; 
King    v.    Norman,    4    C.   B.    884  ;       FoiUau  v.  MiUlin,  2  Exch.  665. 
Thomas   v.    Bttssell,   9   Exch.    764; 
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an  execution ;  and  in  these  cases  all  transactions  and  acts 
between  others  are  admissible  in  evidence,  which,  in  point 
of  law,  are  material  to  decide  the  right  of  property  (h). 

In  an  action  of  assumpsit  for  making  and  fixing  iron 
railings  to  the  defendant's  houses,  the  defence  was,  that 
the  credit  was  given  to  A.,  by  whom  the  houses  were  built 
under  a  contract,  and  not  to  the  defendant.  A.,  who  bad 
become  bankrupt  since  the  railings  were  furnished,  was 
called  as  a  witness  for  the  defendant,  and,  having  stated 
that  the  order  was  given  by  him,  was  asked  what  was  the 
state  of  the  account  between  himself  and  the  defendant  in 
reference  to  the  building  of  the  houses  at  the  time  of  his 
bankruptcy.  A.'s  reply  was,  that  the  defendant  had  over- 
paid him  by  £850.  On  the  part  of  the  plaintiff  it  was 
insisted  that  the  state  of  the  account  between  A.  and  the 
defendant  was  not  admissible  in  evidence ;  that  it  was  res 
inter  alios  acta ;  and  that  the  inquiry  was  calculated 
improperly  to  influence  the  jury.  It  was  held,  however, 
by  the  Court  that  the  evidence  was  properly  received ;  and 
Erie,  J.,  remarked,  that  in  an  action  for  goods  sold  and 
delivered,  a  common  form  of  defence  is,  that  the  defendant 
is  liable  to  pay  a  third  person,  and  that  in  such  cases  the 
jury  usually  conclude  that  the  defendant  in  reality  want^s 
to  keep  the  goods  without  paying  for  them;  that  the 
evidence  went  to  show  the  hma  fides  of  the  defence  by 
proving  payment  to  such  third  person ;  and  that  it  was 
not,  therefore,  open  to  the  objection  of  being  res  inter 
alios  acta  (c). 
Hearsay.  The  well-known  rule  excluding  hearsay  evidence  may 

here  claim  attention,  more  especially  as  its  operation  is 
not  unfrequently  confounded  with  that  of  the  maxim  ''  res 
inter  alios.''  A  leading  authority  (d)  upon  the  law  of 
evidence  condemns  the  expression  **  hearsay  evidence  "  as 

{b)  1  Stark.  Evid.,  8rd  ed.  61.  (d)  Best    on    Evidence,    7th  ed. 

(c)  Gerish  v.    Chartkr,    1    C.    B.       445  ct  seq.     See  Stephen's  Dig.  Law 
13,  17.  of  Ev.,  Ist  ed.  22.  139. 
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inaccurate  and  misleading,  and  the  cause  of  general  mis- 
conception as  to  the  tme  nature  of  the  role.  The  same 
writer  prefers  the  phrase  "derivative  or  second-hand 
evidence."  This  is  not  receivable,  the  law  requiring  all 
evidence  to  be  given  imder  formal  responsibility,  i^.,  open 
the  direct  testimony  of  a  witness  in  open  court,  subject  to 
the  penalties  with  which  perjury  is  attended.  The  rule 
therefore  may  be  thus  stated ; — ^the  fact  that  a  statement 
was  made,  whether  orally  or  in  writing,  by  a  person  not 
called  as  a  witness,  is  not  admissible  in  evidence,  except  in 
certain  exceptional  cases.  Some  of  these  excepted  cases, 
which  effect  a  most  important  qualification  of  the  rule, 
must  now  be  noticed. 

The  declaration  or  entry  of  a  deceased  person  who  had  Exceptions 
peculiar  means  of  knowing  the  matter  stated  and  no  object  ist.  Declaim- 
in  misrepresenting  it,  is  admissible,  if  relevant  to  the  issue    ^**"'  •gainst 

'    interest. 

where  such  declaration  or  entry  was  opposed  to  the 
proprietary  (e)  or  pecuniary  (/)  interest  of  the  declarant  (g\ 
In  such  a  case,  when  a  written  statement  or  entry  is 
relevant,  it  is  only  necessary  to  prove  the  handwriting  and 
death  of  the  party  who  made  it  (/i). 

In  the  leading  case  on  this  subject,  it  was  held,  that  an  Hi^m  v 
entry  made  by  a  man-midwife,  who  had  delivered  a  woman  ^"*"*"y- 
of  a  child,  of  his  having  done  so  on  a  certain  day,  referring 
to  his  ledger,  in  which  he  had  made  a  charge  for  his 
attendance,  which  was  marked  as  ''paid,"  was  evidence 
upon  an  issue  as  to  the  age  of  such  child  at  the  time  of 
his  afterwards  suffering  a  recovery  (i).     Here,  it  will  be 


{$)  R.  ▼.  Exeter,  L.  R.  4  Q.  B. 
341  :  38  L.  J.  M.  C.  126. 

(/)  Sussex  Peerage  case,  11  CI.  & 
F.  85  ;  R.  ▼.  Overseers  of  Birmingham, 
1  B.  &  S.  763. 

(g)  Per  Bay  ley,  B.,  Oleadow  r, 
Atkin,  88  R.  R.  635  : 1  Cr.  &  M.  423, 
adverting  to  Middleton  y.  MeUon,  10 
B.  &  C.  317  :  34  R.  R.  423 ;  1  Sterkie, 
3rd  ed.  62 ;  Steph.    Dig.    35,    147 ; 

L.M* 


Doe  V.  Webber,  1  A.  &  E.  740  ;  PUltU 
V.  Taylor,  7  H.  &  N.  238.  See  Exp, 
Edwards,  14  Q.  B.  D.  415. 

(A)  Per  Parke,  J.,  3  B.  &  Ad. 
889. 

(t)  Hicham  ▼.  Ridgway,  10  East, 
109 :  10  B.  R.  235  (distinguished  in 
Doe  V.  Beviss,  7  C.  B.  456,  496,  509, 
612  ;  and  in  Smiih  v.  Blakey,  L.  R. 
2  Q.  B.  326) ;  Bradley  v.  James,  13 
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remarked,  the  entry  was  admitted,  because  the  deceased 
party,  by  making  it,  discharged  another,  upon  whom  he 
would  otherwise  have  had  a  claim.  In  another  case,  which 
was  an  action  of  trover  by  the  assignees  of  a  bankrupt, 
two  entries  made  by  an  attorney's  clerk  in  a  day-book 
kept  for  the  purpose  of  minuting  his  transactions,  were 
held  admissible,  by  the  first  of  which  the  clerk  acknowledged 
the  receipt  of  £100  from  his  employer  for  the  purpose  of 
making  a  tender,  and  in  the  second  of  which  he  stated  the 
fact  of  tender  and  refusal ;  for  if  an  action  had  been 
brought  by  the  o£Scial  assignee  of  the  bankrupt  against 
the  clerk  for  money  had  and  received,  the  plaintiff  conld 
have  proved  by  the  first  entry  that  the  defendant  had 
received  the  £100;  and,  by  the  second,  he  could  have 
shown  that  the  object  for  which  the  money  was  placed  in 
the  defendant's  hands  had  not  been  attained.  Consequently, 
the  declaration  might  be  considered  as  the  entry  of  a  fact 
within  the  knowledge  of  the  deceased,  which  rendered  him 
subject  to  a  pecuniary  demand  (fc).  And  generally,  it  may 
be  observed,  that  the  rule  as  to  res  inter  alios  acta  does  not 
apply  to  exclude  entries  made  by  receivers,  stewards,  and 
other  agents  charging  themselves  with  the  receipt  of  money; 
such  entries  being  admissible,  after  their  decease,  to  prove 
the  fact  of  their  receipt  of  such  money  (Z). 

The  foregoing  are  illustrations  of  the  rule  as  to  declara- 
tions against  pecuniary  interest.      The  following  remarks 

C.  B.  822,  826 ;  Perciral  v.  Nariaon,  Ridfficay,  2  Smith  L,  C.,  lOth  ed. 

7£xcli.  1  ;  Ediev.Kings/ord,  14C.B.  333.     It  is  not  a  valid  objection  to 

759  ;  Doe  v.  Michael,  17  Q.  B.  276.  the  admissibUity  of  an  entiy,  that 

In  nigham  v.  Ridgway  there  was  it  purports  to  charge  the  deceased, 

evidence,  apart  from  the  entry,   to  and  afterwards  to  dischaxge  him  ;  for 

show  that  the  work  for  which  the  snch  an  objection  would  go  to  the 

charge  was  made  was  actually  done.  very  root  of  this  sort  of  evidence  \p€r 

It  has  been  held  that  Uiis  is  not  Ld.  Tenterden,  Rovoe  v.  Bradon^  3 

essential ;     per     Jessel,    M.R.,    in  Man.  k.  By.  267  :  32  R.  R.  524. 
Taylwr  v.    Witham,  3  Ch.  D.   606,  {k)  Marks  v.  LaMe,  8  Bing.  N.  C. 

not  following  Doe  v.  Vowles,  1  M.  &  408. 

Rob.    261.     See    the    question    dis-  (I)    Per  Parke,   J.,   Middkton  v. 

cussed  in  tlie  nott^s  to  Higham  v.  MeWm,  10  B.  &  C.  327  :  34R  R.  423. 
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relate  rather  to  declarations  against  proprietary  interest. 
An  occupier  proved  to  be  in  possession  (m)  of  a  piece  of  land 
is,  prima  fcude,  the  owner  in  fee,  and  his  declaration  is 
receivable  in  evidence,  when  it  shows  that  he  was  only 
tenant  for  life  or  years  (7O.  So,  in  an  issue  between  A. 
and  B.,  to  determine  whether  C.  died  possessed  of  certain 
property,  her  declaration  that  she  had  assigned  it  to  A. 
was  held  admissible  (0).  But  it  is  clear,  that  a  person 
who  has  already  parted  with  his  interest  in  property  cannot 
be  allowed  to  divest  the  right  of  another  claiming  under 
him  by  any  statement  which  he  may  choose  subsequently  to 
make(^),  and,  therefore,  the  declarations  of  a  person  who 
had  conveyed  away  his  interest  in  an  estate  by  executing  a 
settlement,  and  had  subsequently  mort<^aged  the  estate, 
were,  after  the  death  of  the  mortgagor,  held  inadmissible, 
on  behalf  of  the  mortgagee,  to  show  that  money  had  actually 
been  advanced  upon  the  mortgage  (q). 

The  declaration  or  entry  of  a  deceased  person  if  relevant  2iid.  Declara- 

.     .«      .  ■        1     •     -1  1        1  'i  1     •     i^i  I*  tioii  made  in 

to  the  issue  is  admissible  where  it  was  made  m  the  ordinary  course  of 
course  of  business,  or  in  the  discharge  of  professional  duty,  ^^^^"®^- 
near  the  time  when  the  matter  stated  occurred  and  of  the 
declarant's  own  knowledge  (r). 

The  case  (r)  usually  referred  to  as  establishing  the  above  Pricey,  Earl 
rule,  was  an  action  brought  by  a  brewer  against  the  Earl  of 
Torrington  for  beer  sold  and  delivered;  and  the  evidence 


(m)  His  possession  must  be  proved  ; 
La  Toxuhe  v.  Button,  9  Ir.  R.  Eq.  166. 

(n)  Judgm.,  Crease  v.  Barrett^  1 
C.  M.  &  R  931 :  40  R.  R.  779 ;  per 
Mansfield,  C.  J.,  Peaceable  v.  Watson, 
4  Taunt.  16  :  13  R.  R.  552  ;  Dames 
V.  Pearce,  2  T.  R.  68 :  1  R.  R.  419 ; 
Ld,  Trimlestoum  v.  Kemmis,  9  CI.  k 
F.  780.  As  to  the  extent  to  which  a 
tenant  for  life  may  by  his  declaration 
affect  a  remainderman,  see  Howe  v. 
MaXkin,  40  L.  T.  196  :  27  W.  R.  340. 

(o)  tvat  V.  Finch,  1  Taunt.  141  : 
9  R.  R.  390 ;  cited,  13  Ch.  D.  298. 


{p)  Per  Ld.  Denman,  1  A.  &  E.  740. 

{q)  Doe  V.  Wchher,  1  A.  &  E.  738. 
As  to"  declarations  against  interest, 
see,  also,  Susitex  Peerage,  11  CI.  &  F. 
85  ;  Smith  v.  Blakey,  L.  R.  2  Q.  B. 
326  ',peT  lA,  Denman,  Davisv,  Lloyd, 
1  Car.  &  K.  276  ;  Taylor  y.  JFUham, 
3  Ch.  D.  605:  Blandy-Jenhins  v. 
Dunra-iJen,  [1899]  2  Ch.  121. 

(r)  Steph.  Dig.,  Ist  ed.  33,  146, 
and  notes  to  Price  y.  Earl  of  Torring- 
ton, 2  Sm.  L.  C. ;  Malcomaon  v.  (fDea, 
10  H.  L.  Cas.  605  ;  Smith  v.  Blakey, 
L.  R.  2  Q.  B.  329,  333. 
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given  to  charge  the  defendant  showed  that  the  usual  way 
of  the  plaintiff's  dealing  was,  that  the  draymen  came  every 
night  to  the  clerk  of  the  brewhoase,  and  gave  him  an  account 
of  the  beer  they  had  delivered  out,  which  he  set  down  in  a 
l)Ook  kept  for  that  purpose,  to  which  the  draymen  signed 
their  names ;  and  that  the  drayman  was  dead  whose  name 
appeared  signed  to  an  entry  stating  the  delivery  of  the  beer 
in  question.     This  was  held  to  be  evidence  of  a  delivery. 

In  another  important  case  on  this  subject,  at  the  trial 
of  an  action  of  ejectment,  it  was  proved  to  be  the  usual 
course  of  practice  in  an  attorney's  office  for  the  clerks  to 
serve  notices  to  quit  on  tenants,  and  to  indorse  on  duplicates 
of  such  notices  the  fact  and  time  of  service ;  that,  on  one 
occasion,  the  attorney  himself  prepared  a  notice  to  be 
served  on  a  tenant,  took  it  out  with  him,  together  with 
two  others,  prepared  at  the  same  time,  and  returned  to 
his  office  in  the  evening,  having  indorsed  on  the  duplicate 
of  each  notice  a  memorandum  of  his  having  delivered  it 
to  the  tenant ;  and  two  of  the  notices  were  proved  to  have 
been  delivered  by  him  on  that  occasion.  The  indorse- 
ments so  made  were  held  admissible,  after  the  attorney's 
death,  to  prove  the  service  of  the  third  notice  («). 

It  is  necessary,  however,  that  the  particular  entry  be 
contemporaneous  with  the  circumstance  to  which  it 
relates;  that  it  be  made  iu  the  course  of  performing 
some  duty  (0,  or  discharging  some  office  (u) ;  and  that  it 
relate  to  facts  necessary  to  the  performance  of  such  duty ; 
for,  if  the  entry  contain  a  statement  of  other  cu'cumstances, 
however  naturally  they  may  be  thought  to  find  a  place  in 

{8)  Doe  V.   Tur/ord,   8  B.  &  Ad.  Mary,  Warwick,  1  E.  &  B.  816,  820, 

890  ;  cited  by  Sir  J.  Romilly,  BiHghi  825  ;   Reg.    v.  Inhahs.  of  fVorth,  4 

V.  Legerton,  29  L.  J.  Ch.  862,  854 ;  Q.  B.  132.    See,  also,  PooUx.Dvflij 

Stapylton  v.  Clmigh,  2  E.  &  B.  988 ;  1  Bing.  N.  C.  649. 

Eastern  Union  R,  Co.  v.  Symonds,  5  {t)  See  Mauey  v.  AUen^  13  Ch.  D. 

Kxch.  237  ;  Doe  v.  Witt^omb,  4  H.  L.  558. 

Cos.  425  :  6  Excb.  601.     See  Doe  v.  (m)  See  Poliniy.  Grey,  12  Ch.  D. 

Skinner,   8  Exch.    84;   £eg.  v.  St.  411:  49  L.  J.  Ch.  41. 
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the  narrative,  the  entry  will  not  be  legal  proof  of  those 
drcumstances  (x). 

Space  will  not  permit  of  the  other  exceptions  to  the  rule  Other 
excluding  hearsay  evidence  being  here  treated.  The 
following  extract  from  a  judgment  of  Parke,  B.,  well 
expresses  the  rule  itself,  and  indicates  many  of  the  excep- 
tions which  qualify  it. — One  great  principle  in  the  law  of 
evidence  is,  that  all  such  facts  as  have  not  been  admitted 
by  the  party  against  whom  they  are  offered,  or  some  one 
imder  whom  he  claims,  ought  to  be  proved  under  the 
sanction  of  an  oath  (or  its  statutory  equivalent),  either  on 
the  trial  of  the  issue,  or  some  other  issue  involving  the 
same  question,  between  the  same  parties,  or  those  to  whom 
they  are  privy.  To  this  rule  certain  exceptions  have  been 
recognised,  some  from  very  early  times,  on  the  ground  of 
necessity  or  convenience  ;  such  as  the  proof  of  the  quality 
and  intention  of  acts  by  declarations  accompanying  them, 
of  pedigrees  and  of  public  rights  by  the  statement  of 
deceased  persons  presumably  well  acquainted  with  the 
subject,  as  inhabitants  of  the  district,  in  the  one  case,  or 
relations,  within  certain  limits,  in  the  other ;  and  another 
exception  occurs,  where  proof  of  possession  is  allowed 
to  be  given  by  the  entries  of  deceased  stewards  or  receivers 
charging  themselves,  or  proof  of  facts  of  a  public  nature  by 
public  documents  {y). 

There  is  one  other  topic,  which  may  be  adverted  to  as  RmgestcB, 
qualifying  both  the  rule  which  excludes  evidence  of    res 
inter  alios  acUe,  and  also  that  as   to   hearsay   evidence. 
Under  the  head  of  res  gestce,  an  expression  which,  according 
to  Sir  James  Stephen  (z),  seems  to  have  come  into  use  on 

(x)    Chatnhers    v.    BenwMoni,    1  {y)  Per  Parke,  B.,  7  A.  &  E.  384, 

C.  M.  &  R.  347  :  40  R  R.  604 ;  ptr  385.     For  additional  inforniatioii  as 

Blackburn,  J.,  SmUh  v.  Blakey,  L.  R.  to  the  maxim  respecting  reg  inter 

2  Q.  B.  332 ;  jter  Parke,  J.,  3  B.  &  alios  aet<i^  the  reader  is  referred  to 

Ad.   897,   898;   per  Pollock,   C.B.,  1  Tayl.   Evid.,  9th  ed.  229  et  seq., 

Milne  v.  Leister,  7  H.   &   N.    795  ;  366  et  seq.,  and  Steph.  Dig. 

Trotttr  V.  Maclean,  13  Ch.  D.  574.  {z)  Dig.  L.  of  Ev.,  Ist  ed.,  p.  134. 
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aoconnt  of  its  convenient  obscurity,  facts  and  statements 
are  frequently  admitted  in  evidence,  which  upon  the  broad 
construction  of  one  or  other  of  the  rules  which  have  been 
noticed  would  be  inadmissible.  The  doctrine  of  res 
f/esta  was  much  discussed  in  the  leading  case  of  Doe  v. 
Tatham  (a).  In  delivering  his  opinion  to  the  House  of 
Lords  in  that  case,  Parke,  B.,  said,  "  Where  any  facts  are 
proper  evidence  upon  an  issue,  all  oral  or  written  declara- 
tions which  can  explain  such  facts  may  be  received  in 
evidence  '*  (b).  Where  declarations  accompany  an  act,  they 
i^re  frequently  admissible  in  evidence  as  part  of  the  res 
gesta,  or  as  the  best  and  most  proximate  evidence  of  the 
nature  and  quality  of  the  act ;  their  connection  with  which 
either  sanctions  them  as  direct  evidence,  or  constitutes  them 
indirect  evidence  from  which  the  real  motive  of  the  actor 
may  be  duly  estimated  (c). 
Avetan  V.  Thus,  an  action  was  brought  by  a  man  on  a  policy  of 

KinnairtL  insurance,  on  the  life  of  his  wife,  which  was  conditional 
upon  her  being  in  a  good  state  of  health  at  the  time  when 
the  insurance  was  effected.  The  question  arose  as  to  the 
admissibility  of  declarations,  concerning  the  bad  state  of  her 
health,  made  by  the  wife,  when  -found  lying  in  bed, 
apparently  ill,  a  few  days  after  she  had  obtained  the 
medical  certiiGicate  upon  which  the  policy  was  subsequently 
issued.  These  declarations  were  made  to  the  witness, 
whom  the  defendants  called  at  the  trial  to  relate  the 
wife's  own  account  of  the  cause  of  the  witness  finding 
her  in  bed  at  an  unseasonable  hour  and  with  the  appear- 
ance of  being  ill,  and  they  were  held  admissible,  on 
the  same  ground  that  inquiries  of  patients,  by  medical 
men,  with  the  answers  to  them,  are  evidence  of  the 
state  of  health  of  the  patient  at  the  time ;  and  it  was 
further  observed,  that  this  was  not  only  good  evidence, 

(a)  7  A.  &  E.  318.  per  Pollock,  O.B.,  MUiu  t.  LeisUr, 

(6)  4  Bing.  N.  C.  489.  7  H.  &  K.  796. 

(c)  See  Fordy,  EllioU,  4  Exch.  78  ; 
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but  the  best  evidence  which  the  nature  of  the  case 
afforded  (^. 

So,  where  a  bankrupt  has  done  an  equivocal  act  his 
declarations  accompanying  the  act  have  been  held  admis- 
sible to  explain  his  intentions  ;  and,  in  order  to  render  them 
admissible,  it  is  not  requisite  that  such  declarations  were 
made  at  the  precise  time  when  the  act  in  question 
was  done  (e>. 

So,  in  cases  of  treason  and  conspiracy,  it  is  an  established 
rule,  that,  where  several  persons  are  proved  to  have 
combined  together  for  the  same  illegal  purpose,  any  act 
done  by  one  of  the  party  in  pursuance  of  the  plan  origi- 
nally concerted,  and  with  reference  to  the  common  object, 
is,  in  the  contemplation  of  law,  the  act  of  the  whole 
party  (/),  though,  where  a  question  arises  as  to  the 
admissibility  of  documentary  evidence,  for  the  purpose  of 
implicating  a  party,  and  showing  his  acquiescence  in  such 
illegal  purpose  and  common  object,  it  will  always  be  neces- 
sary to  consider,  whether  the  rule  scribere  est  agere  applies, 
or  whether  the  evidence  in  question  is  merely  the  narra- 
tive of  some  third  party  of  a  particular  occurrence,  and 
therefore,  in  its  nature  hearsay  and  not  original  evidence. 


Nemo  tenbtur  seipsum  accusare.     ( IVing.  Max.  486.) — No 
man  can  he  compelled  to  criminate  himself  (g). 

This    maxim    expresses    a    characteristic    principle    of  Policy  of 
English  Law  (A).    Hence  it  is,  that,  although  an  accused  °"^  ^^' 

(d)  Avea(m  v.  Ld.  Kinnaird,  6  32  .Howell,  St.  Tr.  7  ;  Hey.  v.  Blake, 
East,  188  :  8  R.  R.  455  ;  1  Phill.  £v.,       6  Q.  B.  126. 

10th  ed.  149.  {g)  A  man  is  coinpeteiU  to  prove  his 

(e)  BcUanan  v.  Bailey^  5  T.  R.  own  ciinie,  though  not  campeltaJble ; 
512.  Per  Tindal,  C.J.,  RidUij  v.  per  Alderson,  B.,  Udal  v.  tValUm, 
Otjde,    9      Bing.    852  ;    Bawson    v.  14  M.  &  W.  256. 

Haigh,  2   Bing.   99.     See   Smilh  v.  (h)  As  to  tlie  Scotch  law  on  the 

Cramer,  1  Bing.  N.  G.  585.  8ubje<;t,  see  Longioorih  v.  YelverUm 

(/)  Per  Bayley,  J.,  Waison's  ease,       L.  R.  1  Sc.  App.  Gas.  218. 
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peraon  may  of  his  own  accord  make  a  voloBtary  statement 
as  to  the  charge  against  him,  a  justice,  before  receiving 
his  statement,  is  required,  by  the  Indictable  Offences  Act, 
1848  (i),  to  caution  him  that  he  is  not  obliged  to  say  any- 
thing, and  that  what  he  does  say  may  be  given  in  evidence 
agidnst  him.  Hence  also  arises  the'rale  that  evidence  of  a 
confession  by  the  accused  is  not  admissible,  unless  it  be 
proved  that  such  confession  was  free  and  voluntary  (A-). 

It  may  be  stated  as  a  general  rule  that  a  witness  in  any 
proceeding  is  privileged  from  answering,  not  merely  where 
his  answer  will  criminate  him  directly,  but  also  where  it 
may  have  a  tendency  to  criminate  him  (f).  **  The  proposition 
is  dear,*'  remarked  Lord  Eldon  in  Ex  parte  Sifm€s(m), 
**  that  no  man  can  be  compelled  to  answer  what  has  any 
tendency  to  criminate  him," — which  proposition  is,  it 
seems,  to  be  thus  qualified,  that  the  danger  to  be  appre- 
hended by  the  witness  must  be  **  real  and  appreciable  with 
reference  to  the  ordinary  operation  of  law  in  the  ordinary 
course  of  things,  not  a  danger  of  an  imaginary  and  unsub- 
stantial character  having  reference  to  some  extraordinary 
and  barely  possible  contingency,  so  improbable  that  no 
reasonable  man  would  sufftrr  it  to  influence  his  conduct," 
for  such  a  jiossibility  should  not  be  suffered  to  obstruct  the 
administration  of  justice  {h).  And,  although  a  party  to  a 
cause,  who  has  been  subpcenaed  as  a  witness,  cannot  object 
to  be  sworn  on  the  ground  that  any  relevant  questions 
would  tend  to  criminate  him  (#i),  he  may  claim  his  privilege 
when  such  objectionable  questions  are  put  to  him  (p). 

(0  11  A  li  VicU  c.  42,  r.  18.  Femamitz,  10  a    B.   N.  S.  3;  & 

{t)  Hftj.     T.     TkompsoH,     [1893]  Fenuindes.  6  H.  &  N.  717  ;  Bnd- 

2  Q.  a  12 :  62  L.  J.  M.  C.  9^  langk  v.  Evohs,  11  C.  B.  N.  S.  377. 

(0  Fisk^  r.    Btmaids,    12  C.   B.  (m)  11  Yes.  525. 

762;  prr  Pollock,  C.B.,   Adams  v.  (n)  Reg.  v.  Boye^  I  K  k  S.  311, 

Uo^  3  H.  ft  N.  362 ;  JLv.  OaHfett,  830  ;  lU  BrymMs,  20  Ch.  D.  SM. 

1  Den.  C.  C*.  236.     The  cases  saiiiK>rt-  See  Be  Mexiean  ^-  S,  Amerkan  Ox, 

inx  this  proiKMitioii  are  collected  in  28  L.  J.  Ch.  631. 

Rose.  Law  of  Eviaeiice  in  Crini.  Cas.,  (o)  i?oy<e  t.  IFumiaii,  10  Exch. M* 

12th  ed.,  pp.  \2dei9tq.     See  Ex  p,  {p)  An    objection    to    disooreiy, 
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V  The  protection  does  not  extend  to  excuse  a  person  from 
answering  questions  on  the  ground  that  the  answers  may 
establish  or  tend  to  estabHsh  that  he  owes  a  debt  or  is 
otherwise  subject  to  a  civil  suit,  either  at  the  instance  of 
the  Crown  or  of  any  other  person  (q).  As  to  whether  a 
person  is  bound  to  answer  a  question  the  answer  to  which 
may  criminate  his  or  her  wife  or  husband,  the  authorities 
are  somewhat  conflicting,  though  they  tend  to  establish  the 
privilege  in  such  cases  (r). 

Where,  however,  the  reason  for  the  privilege  of  the 
witness  or  party  interrogated  ceases,  the  privilege  also 
ceases  {s) ;  and  therefore  it  ceases  if  the  prosecution  to 
which  the  witness  might  be  exposed  or  his  liability  to  a 
penalty  or  forfeiture  is  barred  by  lapse  of  time,  or  if  the 
offence  has  been  pardoned  or  the  penalty  or  forfeiture 
waived  (f). 

The  rule  nemo  tenetur  seipsum  accusare,  which  has  been  How  role  is 
designated  (u)  **  a  maxim  of  our  law  as  settled,  as  important  ^'**^^®^- 


whether  by  affidavit  of  docnments  or 
sworn  answer  to  interrogatories,  on 
the  ground  that  it  may  tend  to 
criminate,  can  only  be  taken  in  the 
affidavit  or  answer  itself;  Spokeg  v. 
Oroavenor  Co.,  [1897]  2  Q.  B.  124  : 
66  L.  J.  Q.  B.  572,  and  cases  there 
cited. 

An  objection  to  produce  a  docu- 
ment, on  that  ground,  must  be  by 
oath  ;  fFebb  v.  East,  5  Ex.  D.  23  : 
49  L.  J.  Ex.  250,  where  the  C.  A. 
declined  to  decide  whether  the  objec- 
tion is  valid  ;  but  it  seems  tliat  it  is. 
See  PritchUt  v.  Smart,  7  C.  B.  625. 

Discovery  is  not  gi-anted  in  actions 
to  recover  penalties  or  enforce  for- 
feitures ;  Earl  of  Mexborough  v. 
WhUwood  U.  D..a,  [1897]  2  Q.  B. 
Ill :  66  L.  J.  Q.  B.  637,  and  cases 
there  cited. 

Whether  or  not  a  witness  is  com> 
pellable  to  answer  questions  having 


a  tendency  to  disgrace  him,  is  ably 
discussed  by  Mr.  Best,  Law  of  Evi- 
dence, 2nd  ed.,  pp.  163  el  seq,,  to 
which  the  reader  is  referred.  A 
witness  in  any  cause  may  be  questioned 
as  to  whether  he  has  been  convicted 
of  any  felony  or  misdemeanor ;  see 
17&18  Vict.  c.  125,  8.  25. 

(g)  46  Geo.  3,  c  37,  which  was 
enacted  to  put  an  end  to  the  doubts 
which  had  been  expressed. 

(r)  IL  V.  Claviger,  2  T.  R.  263 ; 
R  V.  All  Saints,  Worcester,  6  M.  & 
G.  194,  200,  per  Bayley,  J.  ;  CaH- 
Wright  v.  Qreen,  8  Ves.  406  :  7  R.  E. 
99 ;  R,  V.  Halliday,  Bell,  257. 

(s)  Wigr.  on  Discovery,  2nd  ed., 
p.  83,  where  the  equity  cases  upon 
the  point  are  collected. 

(t)  See  Ex  p,  Fernandez,  10  C.  B, 
N.  S.  3 ;  Meg,  v.  Bmjes,  1  B.  &S.dll. 

(ii)  Per  Coleridge,  J.,  Dearsl.  k 
B.61. 
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And  as  wise  as  mfanost  any  olher  in  it,"  is,  however,  some- 
tmws  t!>BDclied  npoiu  and  the  priTilege  which  it  confers, 
is  in  s^tedal  cases  abrogated.  Thns  a  bankrupt  under 
esamination  befoie  the  Court  of  Bankruptcy  (x)  does  not 
eii;oy  soch  {oirik^  as  regards  any  question  touching  his 
estate  ■  v  ;  though  a  witness,  summoned  for  examination 
as  to  the  bankrupt's  affurs,  may  refuse  to  answer  a  question 
iqnn  the  ground  that  his  answ^  might  tend  to  criminate 
himself  r^.  And  the  legislature  sometimes,  on  grounds 
ol  policy,  exteods  indemnirr — partial  or  entire — to  a  witness 
whose  prxTiIeg^  is  taken  away  {a).  Thus  the  Larceny  Act, 
1861,  c,  85  \t\  enacts  that  nothing  in  any  of  the  preceding 
ten  sectiv^ns  oi  that  Act.  which  relate  to  frauds  by  agents, 
banker?,  and  factors,  "*  shall  oiable  or  entitle  any  person 
to  refuse  to  make  a  full  and  compile  discovery  by  answer 
to  any  bill  in  equity,  or  to  answer  any  question  or  inter- 
rectory  in  any  civil  proceeding  in  any  Court  or  upon  the 
hearing  of  any  matter  in  bankruptcy  or  insolvency;  and 
no  person  shall  be  liable  to  be  convicted  of  any  of  the 
misilemeanours  in  any  of  the  said  sections  mentioned  by 
any  evidence  whatever  in  respect  of  any  act  done  by  him, 
if  he  siiall.  at  any  time  previously  to  his  being  ehaiged 
with  sQch  offence,  have  first  disclosed  such  act  on  oadi 
in  consequence  of  any  compulsory  process  of  any  court  of 
law  or  equity  in  any  action,  suit,  or  proceeding  which  shall 
have  been  In'u^iridf  instituied  by  any  party  aggrieved  "  (c). 

Tlie  disclosure  above  referred  to,  in  order  to  be  available 
as  a  protection,  must  be  made  bimd  M€,  and  must  not  be 
a  mere  voluntary  statement,  made  for  the  express  purpose 

,x)  See  16  a  47  VkrL  c  52,  a.  17.  (a)  See,  for  instance,  the  Corrvf^ 

y  £^^  T.  ErtUtriuL,  [1S96]  2  Q.  &      and  Illegal  Practices  PreTcntioii  Act, 


260 :  S5  L.  J.  M.  C.   176  ;  Reg,  v.       1883  (46  k  47  Vict,  c  51),  a.  59. 
SccU.  Dearsl.  a  B.  47  ;  Rep.  r.  Otus,  (6)  24  a  25  Vict,  c  96,  a.  85. 

Id.  68  ;  Rf^.  r.  Sktitm^  Bdl  C.  C.  97 ;  (c)  With  nguxd  to  disclosure  vpoo 


Beg.  T.  Ro('imsoM^  L.  K.  1  C  C  80,  the  hearing  of  a  matter  in  bank- 

85,  S7,  90.  raptcj,  see  53  a  54  Vict,  c  71,8.27; 

U)   £rp.  SekoJUkl^  6  Ch.  D.  830 ;  ^.  t.  fhOeim,  [1896]  2Q.  KiM: 

Mxp.  Btynolds,  20  Ch.  D.  294.  65  L.  J.  M.  C.  176. 
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of  screening  the  person  making  it  from  the  penal  consequences 
of  his  SkCtQ{d). 

Lastly,  in  Reg.  v.  GiUyard  {e),  the  facts  were  these.  A  Auswering 
maltster,  suspected  of  having  violated  the  excise  laws, 
obtained  a  conviction  against  his  servant  for  the  purpose, 
as  was  charged,  of  relieving  himself  from  penalties,  by 
force  of  the  7  &  8  Geo.  4,  c.  52,  s.  46.  In  support  of  a  rule 
nigi  to  quash  the  conviction  the  affidavits  stated  circum- 
stances, showing  that  the  conviction  had  been  obtained 
by  collusion,  and  no  affidavit  was  made  in  opposition  to  the 
rule.  On  behalf  of  the  maltster  it  was  urged  that  he  ought 
not  (regard  being  had  to  the  maxim  now  under  considera- 
tion) to  have  been  called  upon  to  defend  himself  by  affidavit 
on  a  charge  which  was  virtually  of  a  criminal  nature  (/). 
But  the  conviction  nevertheless,  was  quashed  as  being  ''  a 
fraud  and  mockery,  the  result  of  conspiracy  and  subornation 
of  perjury : "  Coleridge,  J.,  remarking  that,  "  where  the 
Court  observes  such  dishonest  practices  it  will  interfere, 
although  judgment  has  been  given,"  and  that  ''no  honest 
man  ought  to  think  it  beneath  him  or  a  hardship  upon 
him  to  answer  upon  affidavit  a  charge  of  dishonesty 
made  upon  affidavit  against  him.  If  a  man,  when  such 
a  serious  accusation  is  preferred  against  him,  will  not 
deny  it,  he  must  not  complain  if  the  case  is  taken  j>ro 
confesso.^^ 

Upon  the  cognate  subject  of  the  competency  of  witnesses  CompeteDoj 
a  few  remarks  must  suffice.  At  one  time  it  was  the  most  ^  ^^  ®*®** 
important  topic  of  the  law  of  evidence;  for  formerly 
interest  in  a  suit  was  considered  to  disqualify  a  person 
from  giving  testimony,  the  result  being  that  the  best 
evidence  available  was  often  excluded.  At  common  law 
the  parties,  and  their  husbands  or  wives,  were  incompetent 
as  witnesses  in  all  cases.     This  incompetency  was  removed 

(rf)  See  Beg,  v.  Strahan,  7  Cox,  («)  12  Q.  B.  527. 

C.  C.  85  :  decided  under  the  repealed  (/)   Citing  Stephens  v.   HUlt   10 

7  &  8  Geo.  4,  c.  29,  8.  52.  M.  &  W.  28. 
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as  to  the  parties  in  civil  cases  by  the  Evidence  Act,  1851  (^), 
and  as  to  their  husbands  or  wives  by  the  Evidence  Amend- 
ment Act,  1853(/0.  By  both  these  Acts  the  rule  of  the 
common  law  was  expressly  preserved  in  criminal  cases, 
and  by  the  latter  Act  the  incompetency  of  the  parties,  and 
their  husbands  or  wives,  was  retained  in  proceedings 
instituted  in  consequence  of  adultery.  By  the  Evidence 
Further  Amendment  Act,  1869  (i),  however,  the  incom- 
petency in  such  proceedings  is  removed,  but  no  witness 
may  be  asked  any  question  tending'  to  show  that  he  or  she 
has  committed  adultery,  unless  such  witness  has  already 
given  evidence  in  the  same  proceeding  in  disproof  of  such 
adultery. 

With  regard  to  the  law  of  evidence  in  criminal  cases,  the 
year  1898  was  marked  by  a  great  change,  which  for  some 
years  had  been  foreshadowed  by  the  instances  in  which 
statutes  creating  new  offences  had  expressly  enabled  a 
person  charged  therewith  to  be  a  witness  on  his  own 
behalf.  By  the  Criminal  Evidence  Act,  1898  (fc),  every 
person  charged  with  an  offence,  as  also  the  wife  or  husband 
of  such  person,  is  a  competent  witness  for  the  defence  at 
every  stage  of  the  proceedings,  whether  such  person  be 
charged  solely  or  jointly  with  others  (/) ;  but  such  person 
may  not  be  called  as  a  witness  except  upon  his  own 
application  (m) ;  nor,  as  a  general  rule,  may  the  wife  or 
husband,  except  upon  the  application  of  the  person 
charged  (n).  The  husband  or  wife  is  not  compellable  to 
disclose  communications  made  by  the  one  to  the  other 
during  marriage  (o) ;  but  the  person  charged  may  be  asked 
in  cross-examination  any  question  tending  to  criminate 
him  as  to  the  offence  charged  {p) ;  though,  not  as  a  general 


iy)  14  &  16  Vict  c.  99,  8.  2.  (w)  S.  1  (a). 

(/«)  16  &  17  Vict  c.  83,  ss.  1.  2.  (n)  S.  1  (c) ;  sec  a.  4. 

(i)  32  k  33  Vict.  c.  68,  s.  3.  (o)  S.  1  (d). 

{k)  61  &  62  Vict  c.  36.  (p)  S.  1  (e). 

(l)  S.  1. 
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rule,  any  question  tending  to  show  that  he  has  committed 
another  offence,  or  is  of  bad  character  (q).  In  respect  of 
certain  offences  the  wife  or  husband  of  the  person  charged 
may  be  called  as  a  witness  for  the  prosecution  without 
the  consent  of  that  person  (?) ;  but,  as  has  been  alreadj- 
indicated,  the  maxim,  7iemo  teneiur  seipsum  acacsare,  still 
holds  good  to  this  extent,  that  the  person  charged  cannot 
be  compelled  to  enter  the  witness  box  against  his  will  («). 


Having  thus  briefly  touched  upon  some  few  rules  relating 
chiefly  to  the  admissibility  of  evidence,  and  having  con- 
siderably exceeded  the  limits  originally  prescribed  to  myself, 
I  now  feel  compelled  reluctantly  to  take  leave  of  the  reader, 
trusting  that,  however  slight  or  disproportioned  this  attempt 
to  illustrate  our  legal  maxims  may  appear,  when  compared 
with  the  extent  and  importance  of  the  subject,  I  have  yet, 
in  the  language  of  Lord  Bacon,  applied  myself,  not  to  that 
which  might  seem  most  for  the  ostentation  of  mine  own 
wit  or  knowledge,  but  to  that  which  might  yield  most  use 
and  profit  to  the  student ;  and  have  afforded  some  materials 
for  acquiring  an  insight  into  those  conclusions  of  reasion — 
those  legiun  leges — essential  to  the  true  understanding  and 
proper  application  of  the  law — whereof,  though  some  may 
strongly  savour  of  human  refinement  and  ingenuity,  the 
greater  portion  claim  from  us  instinctively,  as  it  were, 
recognition — and  why?  they  have  been  "written  with  the 
finger  of  Almighty  God  upon  the  heart  of  man  '*  (t). 

(g)  S.  1  (f).  only  ;  see  40  k  41  Vict.  c.  14,  s.  1  ; 

(r)  S.  4,  and  schedule.  61  k  62  Vict.  c.  36,  s.  6  (1). 

{s)  Except  in  proceedingsinstituted  {t)  See  Calvin's  case,  7  Rep.  126. 
for  the  pur{>08e  of  trying  a  civil  right 
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{The  reader  will  fiiidy  at  the  beginning  of  the  book,  a  Table  of  Contents,  an 
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ABATEMENT  of  nuisance,  227,  293. 

ACCESSIO,  title  by,  in  Roman  law,  365,  366. 

ACCESSORIUM  8EQUITUR  PRINCIPALE,  865. 

ACCORD  AND  SATISFACTION, 
plea  of,  666,  667,  671. 
negotiable  instrument  taken  in,  614. 

ACT  OF  GOD, 

necessitas  inducit  privilegium,  9. 

effect  of,  on  duty  imposed  by  law,  185  et  seg, 

definition  of,  186. 

damage  to  sea-wall  by,  186,  187. 

statutory  duty,  when  excused  by,  187,  196. 

water  escaping,  or  fire  spreading,  by,  188. 

liability  of  tenant  for,  188,  189. 

payment  of  rent,  when  not  excused  by,  189,  190. 

performance  of  absolute  contract,  not  excused  by,  190. 

conditions  as  to,  when  implied,  191 — 195. 

effect  of,  upon  contracts  for  personal  services,  191, 192. 

common  carrier,  not  liable  for,  194. 

illness  of  juryman  during  trial,  196,  267. 

agent's  ignorance  of  principal's  death,  628. 

actio  personalis  moritur  cum  person^,  681. 

ACTA  EXTERIOHA  INDICANT,  Ac,  242. 

ACTIO  PERSONALIS  MORITUR  CUM  PERSOnA,  681. 
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ACTION  AT  LAW, 

rex  non  potest  peccare,  88. 

ubi  jus,  ibi  remedium,  150.  ^ 


ACnOK  AT  LX^^oemHmm^d. 

T-zupssi  aam  at  iaiszia.  ±17. 

a:mc  3ax>  S3C 

p^rw  aoa  orxuxr  *et»,  568. 
Ri^ienor.  641. 
t:^  pK^iiKtt^  nMritnr  rmn  persooi,  681. 
f;s'  ft  Vd  miLiri:  is  &  fekoT.  167 — 169.  689. 695. 
f  cr  )c«fec&  :<  j4iaoi«e.  169.  170. 

ACTTS  OrRIi  XEinXEM  GRAVABIT,  97. 

ACTTS  DEI  XEMTXI  FACIT  IXJOUAIC  185. 

ACTUS  LEuIS  XEMIXI  EST  DAMXOSUS,  99. 

ACTUS  XOX  FACIT  REUM  XISI,  Ac^  1». 

AD  EA  vV-E  FREvJUEXTirS  ACCIDU>rr,  Ac,  29. 

AB  PR'  XIMm  AXTECEDEXS  FIAT  RELATIO,  514. 

AD  QrJE>T:oNEM  FACTI.  *c.,  80. 

AT  gUJEST:«  »yEM  LEuIS,  Jcc..  80. 

ADMIS ISTRAT'  »R.     Sm-  Pcxsoxjo.  Rxtsbsextatiyb 


ADULTEKY.  ii->i*KrHi  corj[iiTing  at  wifc'^  218. 

ADVOWS-r^X. 

Ux^sie  of  n^'t  of  pT>?$entsfttaoii.  5^ 
i>c«i>f«  to  i^Atroin  ol  Tftcancr.  143. 
^iukal»  in  cc^niiihMi  of,  904. 
rii:*:!  to  i^oes>Mrt  in  tnin.  99. 
«f  ivrjiiARt  to  nuDor.  367. 

AFFIDAVIT. 

fftot^^  Dv-«t  disposed  to.  not  presnocmed,  128, 129. 
m^>.i  be  >Ti^ci«it)y  intituled,  510. 
chATiTini:  ai>b.Miesiy,  not  answered,  747. 
oi'>x  lions  to  discoverr.  744,  n.  {p), 

.UTTER. ACiJUIRED  PROPERTY.  872. 

AGENT.     Srr  Prdcoipal  axd  Aeurr. 

AGREE  MEXT.     Sr^  Contract. 

.\n)ER  BY  ATIRDICT,  143,  144. 


INDBZ. 

ALIEN, 

nemo  p&triam  in  qi]&  natuB  est,  dbc.,  S9. 
extra  tenitorium  jua  dioenti,  *c.,  78,  79. 
marriage  between  alienB,  883. 
LDsnnuice  of  trade  with  enemy,  £47. 

ALIENATIO  REI  PB^FERTUB,  *o..  844. 

ALIENATION, 

maxiniB  as  to  transfer  of  property,  888 — 874. 

&TOUred  by  the  law,  884  et  teq. 

of  lands  by  deed,  884 — 886. 

of  lands  by  will,  888. 

Settled  Land  Act.  1883.. .84fl. 

conditions  against,  889,  S41,  84(>. 

restraint  against  anticipation,  34S,  844. 

of  personalty  favoured,  844,  845. 

rule  against  perpetuities,  841, 843,  418. 

ALLEGAN8  CONT"-  '  RIA  NON  AUDIENDUS,  182,  287. 

ALLEGIANCE, 

nemo  patriam  in  quA  natus  est,  &o.,  69. 
natural  allegiance,  60,  61. 
local  allegiance,  62. 
Naturalization  Act,  1870  .62. 

ALLUVION,  increase  by,  129,  866. 

ALTEBATION  of  instrument,  128. 

AMBIGUITA8  VERBOBUM  LATENS,  Ac.,  461. 

AMBIGUITY, 

distinction  between  patent  and  latent,  461. 

rule  as  to  patent,  452  el  »eq. 

evidence  to  show  that  none  exists,  456. 

rule  as  to  latent,  466  et  aeq. 

quoties  in  verbis  nulla  ambiguitas,  Ac.,  461. 

certum  est  quod  certum  reddi  potest,  465. 

falsa  demonstratio  non  nocet,  470. 

the  golden  rule  of  construction,  426. 

APPOBTIONMENT  of  rent,  190,  239 

APPROPRIATION  of  payments,  617. 

ABGUMENTUM  AB  INCONVENIENTI,  Ac..  146. 


INDBX. 

ARREST, 

of  person  illegally  confined,  102. 
contract  to  obtain  release,  102,  225. 
action  tor  malicioas,  225. 
every  man's  hoose  is  his  castle,  826. 
piiTilege  of  M.P.  from,  126. 

ARTIFICIAL  RESERVOIR,  188,  287. 

ASSAULT, 

in  defence  of  another,  10. 

consent  to  illegal,  218. 

conviction  for,  no  bar  to  indictment  for  murder,  267 

in  course  of  forcible  entry,  888. 

to  reci^tore  chattels,  888,  n.  (r). 

compromise  of  indictment  for,  558. 

actio  perscmaUs  moritor  cmn  personA,  688. 

limitation  of  action  for,  677. 

ASSIGNATUS  UTITUR  JURE  AUCTORIS,  849. 

ASSIGNEE, 

meaning  of  term,  850. 

prior  in  tempore,  potior  in  jure,  278  et  9eq.,  546. 

generally  relies  on  assignor's  title,  850  et  9eq,,  609. 

position  of  trastee  in  bankraptcy,  855,  549. 

may  have  better  title  by  estoppel,  609. 

title  of,  under  Factors  Act,  610. 

of  bill  of  lading,  858. 

sale  to,  under  special  power,  611. 

buying  in  market  overt,  611 — 618. 

of  negotiable  instrument,  618 — 615. 

of  chose  in  action,  275,  854,  540. 

qui  sentit  commodum,  &c.,  587,  540. 

caveat  emptor,  589. 

ASSIZES,  one  legal  day,  106. 

ATTAINDER, 

corruption  of  blood  by,  not  pleadable  to  process  to  set  asid®> 
effect  of,  upon  descent  of  lands,  885. 

ATTORNEY. 

king  does  not  appear  by,  84. 
compromising  suit  contrary  to  instructions,  158. 
participating  in  illegal  execution,  74,  n.  («),  686. 
no  privity  between  client  and  agent  of,  575. 


INDEX. 

AUDI  ALTERAM  PARTEM,  89. 
AUTREFOIS  ACQUIT,  plea  of,  266. 
AUTREFOIS  CONVICT,  plea  of,  266,  267. 
AWARD,  snrpliusage  in,  469. 
AWAY-GROWING  CROP,  818,  814,  701. 


bank-note, 

alteration  of,  128. 

bon&  fide  holder  for  value  of,  618. 

pledge  of  half  of,  for  illegal  debt,  548. 

BANKRUPT, 

position  of  trustee  in  bankruptcy  of,  855,  549. 
declarations  by,  when  admissible,  748. 
nemo  tenetur  seipsum  accusare,  746. 

BARONY,  proof  of  ancient,  725. 

BASTARD 

cannot  inherit  lands  in  England,  884,  886. 
may  take  personalty,  by  jus  domicilii,  887. 
may  take  under  devise  to  children,  when,  416,  457. 
presumption  in  favour  of  legitimacy,  724. 

BENIGNiE  FACIENDiE  SUNT  INTERPRETATIONES,  &c.,  898. 

BILL  OF  EXCHANGE, 

material  alteration  of,  128,  545. 

notice  of  dishonour,  129,  588,  584. 

waiver  of  notice,  584. 

seized  under  an  extent,  52. 

in  favour  of  fictitious  payee,  288. 

consideration  for,  presumed,  577,  578. 

given  for  illegal  consideration,  566. 

bon&  fide  holder  for  value  of,  618,  614. 

discrepancy  between  words  and  figures,  454. 

effect  of  paying  by,  622. 

payment  to  agent  by,  624. 

judgment  against  joint  debtor  upon,  261. 

limitation  of  action  upon,  676,  n.  (r). 

loan  by  bill  or  cheque,  680,  n.  (g), 

discharge  of,  by  renunciation,  667. 

payment  of  forged,  211. 
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BILLS  OF  LADING, 
exceptions  in,  179. 
assignee  of,  858,  610. 
authority  of  master  of  ship  to  sign,  685. 

BILLS  OF  SALE, 

priorities  of  holders  of,  275,  276. 

of  fixtures,  822. 

of  after-acquired  property,  878. 

BLANKS  in  a  will,  452,  458. 

BOND, 

effect  of  alteration  of,  123 

action  on,  by  commissioners  of  taxes,  129 

act  of  God  making  condition  impossible,  192,  193. 

Act  of  Parliament  making  condition  impossible,  198. 

effect  of  the  condition  becoming  otherwise  impossible,  200, 201. 

executed  under  assumed  name,  281.  « 

illegality  a  good  defence  to  action  on,  528,  556. 

how  discharged,  665,  666,  672. 

BONI  JUDICIS  EST  AMPLIAEE  JURISDICTIONEM,  68. 

BOROUGH  ENGLISH,  272,  700. 

BOTTOMRY  BONDS,  priority  of,  276,  277. 

BOUGHT  AND  SOLD  NOTE,  alteration  of,  128. 

BROKER, 

selling  as  principal,  626. 

employing  another  broker  to  sell,  638. 

opinion  of,  as  to  materiality  of  facts,  714. 

BYE. LAW 

restraining  Sunday  traffic,  17. 
power  of  corporation  to  make,  859. 
divisibilicy  of,  565. 


CARRIER, 

for  what  damage  he  is  liable,  182,  194. 
giving  conflicting  notices,  445. 
railway  company  regarded  as,  625. 
form  of  action  against,  160, 161,  688,  692. 

CASE, 

origin  of  the  action,  151. 

novelty  of  complaint  in,  no  objection,  151. 


INDEX. 

CASE — eonUnued. 

agaiaat  returning  officer,  by  voter,  152. 

for  invasion  of  a  right,  167. 

where  it  lies  indifferently  with  asuurapait,  160,  161,  683,  692. 

by  reversioDer,  SOI. 

CASUS  OMISSUS,  82. 

CAVEAT  EMPTOR,  589. 

CEBTUM  EST  QUOD  CEETUM  REDDI  POTEST.  465. 

CESSANTE  B.A.TIONE  LEGI8  CESbAT  LEX,  126. 

CHALLENGE,  pri\-ilege  of  peremptorj-,  258. 

CHARTER-PARTY. 

when  vitiated  by  alteration,  128. 

how  construed  by  reference  to  intention  of  parties,  407. 

recovery  of  freight  pro  rata  itineris,  498. 

CHEQUE.     See  Bill  op  Exchamgb. 

action  against  banker  for  refusing  payment  of,  168. 
banker  paying,  when  account  overdrawn,  210. 
within  what  time  to  be  presented,  672,  n.  (r). 

CHILDREN,  meaning  of,  in  devise,  416. 

CHOSE  IN  ACTION,  assignment  of,  275,  854,  640. 

CLAUSULA  DEBOGATORIA,  18. 

COHABITATION, 

grimt  of  annuity  after,  849. 
presumption  of  wife'K  agency  from,  686. 

COLLISION,  presumption  of  negUgenee  from,  247. 

COLONIAL  LEGISLATIVE  ASSEMBLY, 

power  of,  to  punish  for  contempt,  862,  868. 

COMITY  OF  NATIONS,  14. 

COMMISSIONERS  OF  PAVING,  hability  of,  5.  668. 

COMMISSIONERS  OF  TAXES, 

action  by,  on  bond,  against  tax-collector'))  surety,  129. 

COMMON, 

action  by  commoner  for  damage  to,  116. 
trespass  by  conunoner,  248. 


INDSX. 

GOVHON-^iiititiMMl. 

pur  cause  de  yicinage,  127. 
•btttement  of  nidsaiice  on,  332. 
of  paatore  appendaiit,  368. 

COMMUNIS  EBBOR  FACIT  JUS,  112. 

COMPULSION.    See  Nbcbssitt. 

CONCUBITUS  NON  FACIT  MATRIMONIUM,  375. 

CONDITION. 

rendered  inqtoesiUe  by  act  of  Grod^  192 — ^194. 

by  act  of  obligor,  200. 

by  act  of  stranger,  201. 

by  act  of  obligee,  200,  201. 
impoesible  at  its  creation,  200. 
when  implied,  191,  506,  567,  592. 
implied,  on  sale  of  goods,  596,  607. 
di£Eerence  between,  and  warranty,  597. 
description  amonnting  to,  481,  n.  («). 

CONFLICT  OF  LAWS, 

divine  and  human,  18. 
English  and  foreign,  14. 
as  to  validity  of  marriage,  382. 
as  to  legitimacy,  884, 387. 

CONFUSION  OF  GOODS,  280,  281,  272.  n.  (t). 

CONJUNCTIVES,  488. 

CONSENSUS  FACIT  MATRIMONIUM,  875. 

CONSENSUS  TOLLIT  ERROREM,  109. 

CONSIDERATION.    See  Nudum  Pactum. 
in  Roman  and  French  law,  568,  569. 
definition  of,  in  English  law,  569,  571. 
impossible,  201. 
illegal,  556,  565. 

CONSTABLE, 

qui  jnssu  judicis  aliquod  fecerit,  &c.,  75  et  seq. 
may  requite  assistance  of  bystanders,  861. 

CONSTRUCTION  of  instruments, 
maxims  relating  to,  897 — 521. 
golden  role  for,  426. 


CONTEMPOBANBA  EXPOSITIO  EST  OPTIMA,  51«. 

CONTEMPT, 

Colooial  legielative  assembly  puniahing  for,  862,  368. 
audi  alteram  partem,  90. 
party  in,  rights  of,  181. 

entry  to  arreut  for,  S28,  n.  ig). 

CONTINGENT  INTEREST,  defined,  606. 

CONTRACT.    See  Nudum  Pactum, 
maxims  as  to  law  of,  522— 697. 
maxima  as  to  interpreting,  S97 — 621. 
golden  mle  for  construing,  426. 
made  on  a  Sunday,  16,  16. 
breach  of,  by  Crown,  48,  47. 
action  in  tort  for  breach  of,  160,  161. 
damagOB  recoverable  for  breach  of,  165,  188 — 186. 
act  of  Ood  excuses  performance  of,  when,  190 — 192. 
impossibility  of  performance  excuses,  when,  199 — 208. 
relief  againat  mistake  in,  212—216. 
conventio  vincib  legem,  221,  825,  528. 
payments  under  illegal,  224,  S47  et  teq, 
party  cannot  take  advsjitage  of  big  breach  of,  228,  229. 
specific  performance  of,  526,  594. 
illegal,  not  enforceable,  527 — 529,  566  et  teq. 
does  not  affect  rights  of  strangers  to,  826,  529. 
consideration  required  to  support,  568  et  »eq, 
warranty  of  authority  to  make,  628,  629. 
who  entitled  to  sue  upon,  628,  n.  (e). 
ratiAoation  of  unauthorised,  589,  656  el  »eq. 
rescission  of,  for  material  misrepresentation,  698. 
induced  by  fraud,  698,  694,  608  et  aeq. 
bow  dissolved,  664  et  leq. 
oral  variation  of  written,  666 — 671. 
BTidence  of  custom  or  usage  to  explain,  814,  499,  704. 
evidence  not  admjsaible  to  vary,  462. 
effect  of  death  of  party  to,  192,  681—686,  697. 
capacity  to  make,  882,  888. 

CONTRIBUTION  between  tortfeasors,  652,  558. 

CONVEYANCE.    See  Dbkd. 

act  of  God  making  a  condition  annexed  impossible,  198 
condition  being  otherwise  impossible,  200,  201. 

COPYHOLD, 

trespaea  to,  before  entry  by  heir,  106. 
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]MbifitT  oL  for  Mte  ftf  flenwDtfi.  648,  658. 


COUBT, 


OOTEXAXT 

vidi  Hwii.  9&5i«  537, 

w«^  Bot  neoessttT  to  crate,  <«(B. 

joiBt  or  cwenJl,  -404. 

404,405. 


CBimXAI.  COXTEBSATIOX,  hnsbttid's  eonmranee  al,  217,  218 

CBDOXAL  ISTEXnOX, 

Don  imaH  ream  ma  mens  sx(  rea,  249. 
ol.S2,233. 


dislzDeiion  ^i ii  1 1  i  n  hvrr  mVmtitm  aiwl  attmiri. 
effect  ol  dnmloemiesK,  23S. 
cffBCt  of  insamtr.  2S6. 

aacribable  to  infuii,  256, 257. 


CKDIIXAL  LAW, 

foimdalaaB  of.  7,  & 

neeessitaa  indoeit  piivdegiam,  9, 10,  12, 13. 

new,  shoold  not  be  made  retzo^ieetiTe,  29. 

nnUmn  tempos  oeencrit  legL  51. 

qnestKHis  of  £aet  are  for  the  jonr,  87. 

de  wiintmiK  non  curat  lex,  117. 

in  jure  non  remota  eansa  spectator,  184, 185. 

ignorantia  facti  exensat,  10,  216,  655,  n.  (c). 

ignorantia  legU  non  eTcnsat,  216,  217. 

actas  non  faeii  ream  nisi  mens  sit  rea,  249. 

attempt  distangnished  from  bare  intention,  254. 

considerati<»  in  favorem  vite,  257. 

nemo  debet  bis  vezari,  265 — ^268. 


CRIMINAL   lAVf— continued. 

construction  of  penal  statntOB,  422 — 424. 
qui  tacit  per  alium,  &c.,  65S,  d.  (r). 
ratification  of  criminal  act,  660. 
public  crimes  are  buried  with  the  offender,  696. 
nemo  tenetur  seipsum  accusare,  T4S. 

CBOWN.    SmKino. 

maxims  relating  to,  88 — 62. 

descent  of,  87,  898. 

grant  from,  when  void,  89—42,  49,  50,  709,  n.  (/). 

remedy  against,  by  petition  of  right,  42 — 45. 

not  responsible  for  torts  of  servants  of,  48,  45,  666. 

when  bound  by  Htatutea,  56 — 59. 

questions  indirectly  affecting,  49. 

construction  of  charters  from,  859,  460,  451,  dl6,  709. 

responsibility  of  servants  of,  45,  46,  656. 

servants  of,  contracting  on  behalf  of,  47,  629. 

dismissal  of  servants  of,  46,  47. 

funds  received  by,  under  treaties,  47,  48. 

ratification  by,  of  unautfaonsed  acts,  668. 

CUICUNQUE  ALIQUIS  QUID  CONCEDIT,  &e.,  857. 

CUILIBET  IN  SUA  ARTE,  Ac.,  711. 

CUJUS  EST  DABE  EJUS  EST  DISPONEBE,  846. 

CUJUS  EST  SOLUM,  4c.,  800. 

CURSUS  CUBI^  EST  LEX  CUBI*:,  108. 

CUSTOM, 

optimus  interpres  rerum  usua,  698. 
non  audire  alteram  partem,  bad,  90. 
evidence  of,  to  explain  contract,  B14,  499,  704. 
evidence  of,  not  admitted  to  vary  contract,  462. 
usage  cannot  justify  clear  breach  of  trust,  518. 
judicial  notice,  when  taken  of,  70G,  707. 
afiecting  mercantile  contracts,  705,  706. 
tcnowledge  of,  when  material,  708 
reasonableness  of,  125,  690 — 702. 
respecting  away-going  crop,  813,  814,  701. 
definition  of,  698. 
requisites  to  the  validity  ot,  698  el  leq. 

CT.PRES,  origin  of  doctrine  of,  418. 


INDKX. 

DA31AGES, 

in  jure  non  remota  causa  spectator,  164. 

in  action  of  contract,  165,  188. 

in  acti<m  of  tort,  165,  166,  182. 

in  action  for  slander,  166. 

for  trespass  to  land,  161,  282. 

for  breach  of  promise  of  marriage,  694 

Tarioos  kinds  of,  182,  n.  (A). 

DAMNUM  ABSQUE  INJURIA,  152—157. 

DEATH, 

deconun  est  pro  patriA  mori,  18. 

rex  nnnqnani  moritnr,  85. 

actus  Dei  nemini  facit  injuriam,  185,  628. 

actio  personalis  moritur  cum  person^,  681. 

Lord  Campbell's  Act,  689,  690. 

DECISIONS,  reasons  for  following  former,  118—121. 

DE  DONIS,  statute  of,  886 

DEED, 

two  requisites  to  validity  of,  80. 

effect  of  alteration  of,  128. 

maxims  as  to  interpreting,  897 — 521. 

golden  nile  for  construing,  400,  426. 

general  principles  for  construing,  899  et  seq. 

valeat  quantum  valere  potest,  401,  481. 

words  of  doubtful  import  in,  402,  407. 

noscitur  a  sociis,  485. 

fortius  contra  proferentem,  441. 

ambiguitas  patens,  452. 

ambiguitas  latens,  451,  456. 

quod  cerium  reddi  potest,  465. 

falsa  demonstratio  non  nocet,  470. 

verba  generalia  restringuntur,  485. 

ad  proximum  antecedens  relatio,  514. 

contemporanea  expositio,  516. 

qui  hferet  in  liteWl,  519. 

mala  graiumatica  non  vitiat,  520. 

ex  antecedentibus  et  consequentibu  s,  &c.,  428. 
construction  of  covenants  in,  408 — 405,  429. 
quoties  in  verba  nulla  ambiguitas,  &c.,  461. 
utile  per  inutile  non  vitiatur,  468. 
recitals  in,  428-429,  488. 
expressum  facit  cessare  taciturn,  491. 


INDEX. 

DEED — continued. 

expressio  eorum  quae  tacite  insunt,  &c.,  505. 
verba  relata  inesse  videntur,  508. 
schedules  and  plans  annexed  to,  508. 
court  will  not  enforce  illegal,  556. 
consideration  not  necessary  for,  570. 
how  discharged,  665,  666,  672. 
construed  by  usage,  when,  709. 

DE  FIDE  ET  OFFICIO  JUDICIS,  &c.,  67. 

DE  MINIMIS  NON  CURAT  LEX.  115. 

DE  NON  APPARENTIBUS,  &c.,  128. 

DESCENT,  maxims  as  to,  888—898. 

DESCRIPTION, 

falsa  demonstratio  non  nooet,  470. 
prtesentia  corporis  toUit  errorem  nominis,  478. 
slight  errors  of,  594. 
sale  of  goods  by,  598. 

DISJUNCTIVES,  488. 
DOCUMENTS  OF  TITLE,  858,  610. 

DOLUS 

in  Roman  law,  555. 

in  our  law,  184,  n.  (n). 

circuitu  non  purgatur,  184. 

ex  dolomalo  non  oritur  actio,  554. 

DOMUS  SUA  CUIQUE  TUTISSIMUM  REFUGIUM,  826. 

DRUNKENNESS 

no  excuse  for  crime,  258. 

bearing  of,  on  question  of  intention,  258. 

DURESS,  12,  102,  226,  881. 

EASEMENT, 

acquisition  of,  under  2  &  8  Will.  4,  c.  71. ..294. 
right  to  create,  how  limited,  848. 

ELECTION, 

to  take  under  deed  or  will,  187,  541. 

duty  to  elect  arises  when,  214,  567. 

semel  facta  non  patitur  regressum,  880,  n.  («),  567,  608. 

must  be  made  within  reasonable  time,  567,  662. 


1 
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INDEX. 

EMBLEMENTS,  809  et  seq,,  596. 

ESTOPPEL, 

aUegans  contraria  non  est  andiendos,  182,  287. 
doctrine  of  estoppel  in  pais,  284 — 287. 
does  not  arise  from  bare  promise,  287,  667. 
by  matter  of  record,  260,  268—265,  782—784. 
res  inter  alios  acta  non  nocet,  264,  781. 
title  by,  185,  286,  609. 

ESTOVERS,  right  to,  588. 

EVASION  of  statutes,  864. 

EVIDENCE, 

andi  alteram  partem,  89. 

de  non  apparentibus,  &c.,  128. 

aUegans  contraria  non  est  audiendus,  138. 

acta  ezteriora  indicant,  Ac.,  242. 

res  ipsa  loquitur,  246. 

of  criminal  intention,  252,  258. 

extrinsic,  to  explain  instrument,  451  et  seq,,  464. 

cuilibet  in  su&  arte  perito  credendum,  711. 

opinion  on  matters  of  science,  712. 

of  underwriters  as  to  materiality  of  facts,  714. 

of  experts  on  foreign  law,  716. 
omnia  prsBsumuntur  contra  spoliatorem,  717. 

effect  of  withholding  evidence,  717. 

rule  in  ejectment  actions,  720. 
onmia  praesumuntur  rite  esse  acta,  720. 

proof  of  ancient  deeds,  722. 

presumption  against  fraud,  724. 

presumption  against  illegality,  567. 
res  inter  alios  acta,  781. 

judgments  in  rem,  788. 

acts  having  legal  operation,  785. 
heskrsay  evidence,  generally  inadmissible,  786. 

some  exceptions  to  rule,  787  et  »eq, 
declarations  against  interest,  787 — 789. 
entries  in  course  of  business,  789.' 
doctrine  as  to  res  gests,  741 — ^748. 
against  conspirators,  748. 
nemo  tenetur  seipsum  accusare,  748. 
competency  of  witnesses,  747 — 749. 

EX  ANTECEDENTIBUS  ET  CONSEQUENTIBUS,  *c.,  428. 

EX  DOLO  MALO  NON  ORITUR  ACTIO,  554. 


INDEX. 

EX  NUDO  PACTO  NON  ORITUR  ACTIO.  568. 
EXECUTIO  JURIS  NON  HABET  INJURIAM,  100. 

EXECUTION. 

jus  regis  prseferri  debet,  54 — 56. 

qui  JU88U  judicis  aliquod  fecerit,  &c.,  11,  78. 

action  for  malicious.  225.  226. 

priority  of,  277. 

domus  sua  cuique  refugium,  826. 

EXECUTOR.    See  Personal  Rbprbsbntatiybs. 
right  of  retainer  by.  174. 
de  son  tort,  227,  641,  n.  («). 
derives  title  from  the  will,  686. 

EXPRESSIO  EORUM  QUiE  TACITE  INSUNT,  &c.,  505. 
EXPRESSUM  FACIT  CESSARE  TACITUM,  491,  600. 
EXPRESSIO  UNIUS  EST  EXCLUSIO  ALTERIUS,  491. 
EXTENT,  right  of  Crown  to  priority  under,  55,  56. 

FACTORS'  ACT,  610. 

FALSA  DEMONSTRATIO  NON  NOCET,  &c.,  470. 

FATHER 

not  liable  for  son's  debt.  894.  895. 

pater  est  quern  nuptiee  demonstrant.  884. 

FELONY. 

actus  non  facit  reum  nisi  mens  sit  rea.  250. 
action  for  felonious  act.  167 — 169,  695. 

FERRY,  154,  542. 

FICTION. 

in  fictione  juris  semper  sequitas  existit,  108. 
presumption  of  law  distinguished  from,  104. 

FINDER  OF  GOODS.  270—272,  544,  616. 

FIRE, 

demolition  of  house,  to  prevent  spread  of,  2. 
liabihty  in  case  of,  188,  189,  287. 
who  takes  risk  of,  595.  596. 
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must  suDu  nr,  544. 


Aa  o£  FuittiiMBi.  cteikiiMd  bT.  40l 

«-:ib:«a  ^uuiee.  no  actkai  for.  15BL 

putyoiBiK^  take  aidwite|<e  of  bis  own, 

oceMBt  to  mMTMige  cbuinrd  br.  381. 

cvxrtrbct  to  be  hresfmisftle  for.  399. 

vtiieb  of  rvv>  xbdoccuI 

€x  dcwe^  naJo  xm3q  oriuir 

eflwt  of.  OB  ccDtmct  mdoecd  liiereby,  566. 

never  {«e!$:=iDea.  567.  568. 

i««ci$9c«i  of  eoDtrMt  for.  596.  5M.  606. 

ivxiM«£e$  for.  60IL 

ftcX30D  of  deceit.  606. 6M.  6i& 

vhAl  ]sfinMid,6(& 

meaning  of  good  foith.  616. 

bv  co-pATtner.  690. 


INDEX. 

FRAUD — continued. 

by  servant  or  agent,  647,  648. 

effect  of,  on  statutes  of  limitation,  677,  678. 

FREIGHT, 

follows  property  in  vessel,  871. 
pro  rata  itineris,  498,  494. 

GAVELKIND,  869. 

GENERAL  WORDS,  440,  485. 

GOODS.     See  Sale  of  Goods. 

confusion  of,  280,  272,  n.  (t). 

finder  of,  270—272,  644,  616. 

> 

GRANT.     See  Dbbd. 

quod  ab  initio  non  valet,  &c.,  141. 

cuicunque  aliquis  quid  concedit,  &c.,  857. 

accessorium  sequitur  principale,  865. 

of  after  acquired  property,  872. 

ancient,  how  construed  by  usage,  516,  709. 

no  uian  shall  derogate  from  his  own,  187,  861. 

HiEREDITAS  NUNQUAM  ASCENDIT,  890. 

HiEBES  EST  QUEM  NUPTIiE  DEMONSTRANT,  888. 

HEIR, 

rule  of  primogeniture,  272. 
hseres  est  quern  nuptise  demonstrant,  888. 
heir  to  the  father  is  heir  to  the  son,  885. 
ex  domnato  coitu  natus  nullius  filius,  886 
nemo  est  heeres  viventis,  887. 
hsereditas  nunquam  ascendit,  890. 
lineal  descent  preferred,  891. 
rule  as  to  half  blood,  892,  898. 
rule  in  Shelley's  caae^  414. 

HEIR-LOOMS,  866. 

HIGHWAY, 

deviation  from  founderous,  2. 

action  for  nuisance  in,  168,  164,  249. 

horse  bolting  in,  248,  299. 

owners  of  property  adjacent  to,  299,  589. 

liability  to  repcdr,  ratione  tenuree,  168,  589. 

compounding  offence  of  obstructing,  558. 

effect  of  conviction  for  obstructing,  784. 
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INDEX. 

HOMICIDE.     See  Crdonal  Law. 
in  self-defence,  10,  827. 
in  defence  of  others,  10, 11,  827. 
in  execution  of  law,  10,  11. 
in  resisting  felonious  entry,  827. 
in  mistake  of  facts,  216. 

HOUSE. 

right  of  support  to,  155,  156. 
injury  to  neighbour's,  283 — 5. 
domus  sua  cuique  refugiuni,  826. 

HOUSE  OP  COMMONS,  74,  76,  167,  780. 

HOUSE  OF  LORDS,  decisions  of,  67. 

HUSBAND  AND  WIFE.     See  Maeriaok. 

husband  conniving  at  wife's  misconduct,  218. 

crime  by  wife  under  husband's  coercion,  12,  18. 

restraint  against  anticipation,  848. 

consensus  facit  matrimonium,  875. 

competent  witnesses  for  one  another,  895,  896,  747 — 749. 

meaning  of  *  wife '  in  ^ill,  481. 

agency  of  wife,  when  presumed,  635,  686. 


IGNORANTIA  FACTI  EXCUSAT,  205,  261. 

IGNORANTIA  JURIS  NON  EXCUSAT,  205. 

INDEMNITY, 

lex  quse  cogit  defendit,  11. 

none  between  joint  wrong-doers,  562,  558. 

right  of  agent  to,  558. 

INDEPENDENT  CONTRACTOR,  642,  644—646. 

INDICTMENT, 

aider  of,  by  verdict,  148, 144. 

one  count  in,  may  refer  to  another,  510. 

rejection  of  surplusage  in,  469,  470. 

INFANT, 

guardian  for  infant  king,  86. 
contracts  by,  894,  895,  582. 
marriage  settlement  by,  682. 
promise  of  marriage  by,  379,  880. 
marriage  by,  880,  881. 


INDEX. 

INFANT— oone*nit«£f. 

within  what  age  he  is  doli  incapax,  256. 

malitia  supplet  letatem,  256,  257. 

statutes  of  limitation  do  not  nm  against,  674,  678. 

IN  FICTIONE  JURIS  SEMPER  -ffilQUITAS,  Ac,  108. 

IN  JURE  NON  REMOTA  CAUSA  SPECTATUR,  175. 

INJURY, 

ubi  jus  ibi  remedium,  150. 

danrnum  absque  injuilA,  152 — 7. 

injuria  absque  damno,  157. 

actus  dei  nemini  facit  injuriam,  185. 

volenti  non  fit  injuria,  217. 

sic  utere  tuo  ut  alienum  non  Isedas,  281. 

IN  PRESENTIA  MAJORIS  CESSAT,  Ac.,  88. 

INSANITY, 

a  bar  to  marriage,  381. 

a  defence  to  charge  of  crime,  256. 

a  reply  to  statutes  of  limitation,  674,  678. 

INSURANCE.     See  Mabine  Insuranck,  Policy  of  Insuranck. 

INTENTION.    See  Cbiional  Intbntion,  Will. 
acta  exteriora  indicant,  242,  606. 
actus  non  facit  reum  nisi,  &c.,  249. 
wrongful,  cannot  be  pleaded  when,  232. 
expression  of  mere,  no  estoppel,  237. 
inference  of,  from  declarations,  617,  741. 

INTEREST. 

accessory  to  principal,  370. 

debt  kept  alive  by  payment  of,  679. 

appropriation  of  payment  to,  622. 

INVOLUNTARY  ACT,  9,  12,  220. 


JOB-MASTER,  648,  644. 

JOINT  DEBTOR, 

judgment  against,  261. 
absence  beyond  seas  of,  679. 
discharge  of,  585. 
part  payment  by,  679. 

L.M.  49 
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INDBX. 

JURY, 

ad  qusesfiionem  faoti  respondent,  80. 

province  of,  in  action  for  malicious  prosecution,  88. 

for  Ubel,  84. 
disagreeing,  discharge  of,  267. 

JUROR, 

illness  of,  during  trial,  196. 

wrong,  sworn  by  mistake,  480. 

withdrawal  of,  by  consent,  264.     (See  18  Q.  b.  n.  822.) 

JUSTICE,  maxims  as  to  administrating,  89 — 121. 

JUSTICES, 

liability  of,  70—72,  77,  78. 
audi  alteram  partem,  90. 
disqualified  by  interest,  94 — 96. 
cannot  delegate  their  functions,  689. 
jurisdiction  of,  when  not  presumed,  727 — 729. 
control  over,  by  High  Court,  88. 

KING.     See  Cbown. 

maxims  relating,  88 — 62. 

how  subject  to  the  law,  88 — 85. 

in  AngliA  non  est  interregnum,  85. 

can  do  no  wrong,  88. 

petition  of  right  against,  42 — 45. 

treaties  by,  46  n.  (^),  47,  48. 

grants  from,  when  invalid,  49,  50,  709,  n.  (/). 

nullum  tempus  occurrit,  50. 

cannot  be  joint-owner  of  chattel,  54. 

priority  of  execution  for,  54 — 56. 

entry  to  execute  process  of,  828,  829. 

when  not  bound  by  statute,  56 — 59. 

allegiance  owed  to,  59 — 62. 

taking  by  escheat,  270. 

LAND, 

cujus  est  solum  ejus  est  usque  ad  coelum,  800. 
quicquid  plantatur  solo,  solo  cedit,  805. 
what  included  in  grant  of,  802,  808,  860. 
novel  incidents  not  annexable  to,  847,  848. 
title  to,  by  remitter,  171 — 174. 
title  to,  by  priority  of  occupation,  270,  278. 
right  of  support  for,  155,  156,  291. 
licence  to  enter,  when  implied,  245,  246. 
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Vt  ImAovd  <rf  1%^  to  Te^-^ufcer, 

(rf  oobAIubb  for  re-cntey,  99, 2SK. 
€fli  iiiHorwrte,  188,189. 

€f|   I     r  I    by  fire,  188, 189. 
W  act  off  God,  19QL 

bj  title  puamouiii,  298, 239. 
Itts  ovn  tiHe,  999, 939. 
W  1m ami  to ^rtram,  919,944. 999,  sag 

lor  more  tibtti  diK,  158, 159. 
off  Mxte^or^t  toMBt,  974. 
iBLJiiiiet  to  iweEskm.  action  lor,  801. 
reikis  oC  at  to  teccs,  198. 998, 9OT--809,  857,  590. 


jimpoae,  848. 


with  knd.  868»  587. 
boond  bv  castam  <rf  eonntrr,  499,  500. 


by  openHoKi  of  law,  580. 
n^^  <rf  tpwnt  to  estoTcts,  589. 
qpi  sentit  cammodmii,  ke^  587,  588. 
coTBDants  for  title,  wben  not  imfdied,  591,  592. 
wananty  as  to  conditinn  of  premises,  592,  598. 
liabi&ty  of,  for  nnisaiioes,  652. 
latifieatian  of  noliee  to  quit,  862. 
IhuilaliioD  of  actions  for  rent,  675,676. 

LABCEXT,  by  finder  of  chattd,  544,  n.  (o),  616. 

LAW, 

sahis  pc^poli  sofHrema  lex,  1. 

rex  debet  esse  sab  lege,  S3. 

actos  legis  nemini  est  damnosas,  99. 

de  niininiis  non  curat  lex,  115. 

cessante  ratione  cessai  lex,  126. 

argmuentom  ab  inoonirenienti  valet  in  lege,  146. 

lex  non  cogit  ad  impossibilia,  197. 


LAW— «mi»nM«i. 

ignoKtntia  legis  non  excnsat.  305. 
hud  oases  make  bad  l&w,  120,  IS8. 

LAWS, 

neoeasitj  of  obedience  to  exiating,  10. 
foreign,  how  regarded,  14. 
how  proved,  716. 
framed  to  meet  ordinary  oaaes,  29. 

LEASE.    See  Landlord  and  Tbnakt. 
exception  of  trees  in,  12d,  857. 
conatruction  of  condition  for  re-entry,  238. 
t^poitionment  of  condition  for  re-entry.  90. 
covenant  not  to  assign,  100,  848. 
by  estoppel,  145,  146. 

certnm  est  qnod  Certain  reddi  potest,  4dS,  466. 
oorenants  for  title,  491,  n.  (a),  691,  592. 
undertaking  as  to  state  of  premises,  692. 

LEaES  F08TERI0BES  PBIOBES,  &o.,  18. 
LEX  NON  COOIT  AD  IMP08SIBILIA,  197. 
LIBEL, 

province  of  jnry  in  action  for,  84. 

proof  of  malice,  when  necessary,  154. 

Immunities  from  action  for,  74,  167. 

recovery  of  snbBtontial  damages  for,  162. 
LICENCE, 

of  law  and  of  party  distingiushed,  242. 

defence  of  leave  and  licence,  317,  667.  n.  ig). 

distinguished  from  request,  642. 
LICET  DISP08ITI0  DE  INTERESSE  FUTUBO,  fas..  371. 

LIEN, 

of  factors  and  bankers,  525. 
of  seller  of  goods,  526. 

LIGHT,  right  to  enjoyment  of,  165,  294.  395.  360. 

LIMITATION  OF  ACTIONS, 

nullum  tempos  occurrit  regi,  60. 
dormientibna  jura  non  subvenient,  673. 
contra  non  valentem  agere,  kc.,  080. 
waiver  of  defence  of  statate,  SSI,  632. 
payment  appropriated  to  barred  debt.  619. 
policy  of  statutes  creating,  678,  6T4. 


UMITATION  OF  ACmOSS-^trnHmted. 
reoovtefy  oi  nnOf  674* 
morigii^  drills  and  jodgments,  675. 
eovcnuBtB,  e75. 

pcnahifaB  to  pMty  aggrieved,  67<L 
oontncto,  676. 
exddieto,  677. 
efibet  of  fnad,  677,  678. 
dwaHHliri,  678,  679. 
pajmenl  by  eo-ooniracior,  679. 
admmiidrmlkMH  granted  to  debtor,  681. 

LOGIC,  BULES  OF,  13S— 14a 

LUKATICS 

incapahift  of  maniage,  381. 

mcapahift  of  crimiiial  intont,  356. 

■aving  in  favour  of,  in  aiatotos  of  limitalion,  674,  678. 

]iAOI8TBATE&    See  JusncBS. 

MAINTENANCE,  559,  n.  (^). 

MALICE, 

meaning  of,  153. 

desfcroyB  privilege,  when,  153,  167. 

malilia  snpplet  statom,  256,  257. 

MALICIOUS  PROSECUTION,  action  for,  83, 154,  159. 

MANDAMUS, 

remedy  by,  160. 

lex  non  cogit  ad  impoesibilia,  198, 199. 

MABINE  INSURANCE, 

remota  causa  non  spectator,  175. 

perils  of  seas,  what  loss  referable  to,  175  et  eeq. 

how  defined,  180. 
loss  by  wrongful  act  of  assured,  181,  529. 
evidence  as  to  materiality  of  risks,  714,  715. 

MARKET  OVERT,  sale  of  goods  in,  56,  611—613. 

MARRIAGE.    See  Pkomibb  of  Mabkiaob. 

quod  ab  initio  non  valet,  non  oonvalescit,  141,  n.  (2r). 
quod  fieri  non  debet,  factum  valet,  145,  381. 
meaning  of,  in  Christendom,  875. 
consensus,  non  ooncubttus,  faoit,  875  et  seq. 


INDEX* 

MARRIAGE— con^imtec^. 

requisites  of,  at  common  law,  876 — 879. 

statutory  changes  in  law  of,  379. 

by  infant,  380. 

by  member  of  royal  family,  881. 

by  non  compos  mentis,  381. 

obtained  by  duress  or  fraud,  381. 

materiality  of  lex  loci  domicilii,  382. 

what  is  gained  by,  may  be  lost  by,  664,  n.  (y). 

proof  of  foreign  law  of,  716. 

presmnption  in  favour  of,  877,  n.  (A),  724,  725. 

MASTER  AND  SERVANT.    See  Pbimgipal  and  Agent. 
homicide  by  the  one,  in  defending  the  other,  10. 
qui  facit  per  alium,  facit  per  se,  623  et  teq, 
respondeat  superior,  641  et  teq. 
omnis  ratihabitio  retrotrahitur,  656  et  $eq. 
master,  when  answerable  for  servant*B  offence,  251,  647. 
relation  of,  how  constituted,  643,  644. 
master's  liability  for  servant's  acts,  646  et  eeq, 
master's  duty  to  servant,  649,  650. 
volenti  non  fit  injuria,  220. 
doctrine  of  common  employment,  640,  650. 
statutory  modifications  of  doctrine,  650. 
torts  of  servants  of  the  Crown,  45,  46,  654—656,  695. 
action  by  master  for  servant's  death,  695. 
illness  or  death  of  servant,  191, 192. 

MELIOR  EST  CONDITIO  POSSIDENTIS.  543. 

MERGER,  definition  of,  140. 

MINERALS, 

obligations  of  owners  of,  285 — 287. 
damages  for  trespass  by  tipping  refuse,  232. 
property  in,  302—304. 
.  effect  of  grant  or  lease  of,  357. 
effect  of  reservation  of,  858. 

MINING  FIXTURES,  326. 

MISCHIEVOUS  ANIMALS,  liabUity  of  owner  of,  298. 

MISDEMEANOR, 

conviction  for  lesser,  upon  indictment  for  greater,  141. 
attempt  to  commit,  254. 
all  are  principals  in,  117. 

MISFEASANCE  AND  NON-FEASANCE,  160,  245. 


182,  S37. 

of  eoBftnet  indoeed  by,  5«l— 595. 
noBoblii^  6D1. 
'«• 

MISTAKE  OF  LAW  OB  FACT»  906. 

MODUS  ET  O^nrENTIO  YIXCUKT  LEGEM,  !3U,  52:t. 

MONET. 

liftfo  %KX  US.  «15v  «1«. 


MOXET  HAD  AXD  RECSITED* 

fof »  BW  Watt*  64»  65*  545* 
ij  pttd  T^jInteiHy.  SS2. 
of  kw.908^ 
of  ImC  906— 21L 


ptotctJtt^  of  ■mugful  sale.  MOl 
in  piA  vhk%o»  Jbe^  546  €t  M<f  * 

MOKET  LENT* 

in^plM  iMomiae  to  rep^,  49l«  579. 


MONET  PAID.    SftfMoKXT 

igqiw4  %o  pn^y,  wftnn  implMd*  580. 

MONSTRASS  DE  DROIT,  48. 

MORTQAGE 

pnoffily  ttmougsl  morlgigwic,  878»  374. 

dbetnne  of  Uekmg*  STS,  174. 

mortgiiC^ir**  tenant*  274. 

fijLimia,  S21»  Stt. 

coTcnuil  to  p^'  offoal  of  speckJ  fund,  494. 

ncovety  of  money  seemed  by,  675. 

MOTITE  158,154,574. 


NECESSITT, 

peecBaiUs  indncit  pnvilegiiiiii*  8. 
•etas  del  nemini  hak  injnmm,  186. 
Wz  Don  eogil  ed  impowibilia,  197. 
eiiieimq[iie  t^qpas  quid  cooeedii,  4c.,  857. 
qoando  Wz  aliqiiiid  dieoi  confiedii,  Ac,  858. 


INDBZ. 

NEGLIGENCE, 

how  defined,  288. 

bare,  gives  no  cause  of  action,  158,  282,  288. 

non  remota  causa  speotatur,  ld4, 179. 

contributory,  must  be  proximate,  179. 

volenti  non  fit  injuria,  217. 

burden  of  proof  of,  246. 

res  ipsa  loquitur,  246. 

sic  utere  tuo  ut  alienum  non  Itedaa,  281. 

dangerous  instruments,  297. 

action  of  tort  or  contract  for,  160,  161,  692. 

omission  to  foresee  crime,  545,  609. 

distinguished  from  fraud,  606, 618,  614. 

liability  of  master  for  servant's,  646. 

employment  of  independent  contractor,  642,  644 — 646.. 

non  dormientibus  jura  subveniunt,  676. 

Lord  Campbell's  Act,  689,  690. 

NEGOTIABLE  INSTRUMENT,  title  to.  618-  615. 

NEMO  DEBET  BIS  VEXARI,  &c.,  259. 

Boman  law  as  to  exceptio  rei  judicat«e,  259. 

our  doctrine  of  res  judicata,  259,  260. 

merger  of  cause  of  action  in  judgment,  260,  261. 

meaning  of  '  same  cause  of  action,*  262. 

second  action  for  relief  not  obtainable  in  first,  262. 

summary  remedy  against  vexatious  litigation,  262,  268. 

estoppel  by  record,  268  et  teq. 

judgment  by  consent  or  default,  268,  264. 

collusive  proceedings,  265. 

maxim,  a  rule  of  our  criminal  law,  265 — 267. 

statutory  recognition  of  maxim,  267,  268. 

operation  of  judgment  in  rem,  268. 

NEMO  DEBEJ  ESSE  JUDEX  IN  SUA  CAUSA,  92. 

NEMO  EST  HiBRES  VIVENTIS,  887. 

NEMO  PATBIAM  EXUERE  POTEST,  59. 

NEMO  TENETUB  SEIPSUM  ACCUSARE,  748. 

NEW  TRIAL, 

limit  of  right  to,  78, 115,  116. 

on  account  of  misdirection,  87.  i 

not  granted  where  damages  are  small,  115, 116. 

NO  CASE,  86. 


XOSUFEASASCE,  m.  16S.  945. 

xos  roast  adduci  exceftio,  hc^  uo. 

SOX  POTESr  BJSX  G&ATLOf  FACEBE,  kc^  49. 
SOQCCrCB  A  SOCIIS.43S. 
SOTA  OOiimTL  TIC  FUTUBIS,  kc^  S4. 
lODUM  PACTTM 


impliBd.  580, 581. 

letiiMi  hy  ptoBOtBtj  581. 


587. 


KUISANCE, 


of  pMx,  168, 184. 

iiiTei  volisdelie«lonim,S98. 
i%bi  to  dbttte,  »8,  SM. 
lUbHily  <rf  oceopier  for,  S53, 652. 


NULLUM  TEMPU8  OCCURBIT  BEGI,  50. 
KULLUS  COlCMODUlf  CAFEBE  POTEST,  Ac.,  227. 

OMNE  MAJUS  CONTENET  IX  SE  MINUS,  18& 
OMNIA  PB£SUMUNTUB  CONTBA  SPOUATOBEM,  717. 
OMNIA  PB£8UMUNTUB  BITE  ESSE  ACTA,  720. 
OMNI8  INNOYATIO  PLUS  PEBTUBEAT,  Ac,  11& 
OMNIS  BATIHABITIO  BETBOTBAHITUB,  580,  656. 
OFTIMUS  INTEBPBES  BEBUM  USUS,  60a 
OUTLAWBT,  DO  bar  to  prooeedingB  to  leTerse,  182 


INDBX. 

PAB  DELICTUM, 

mallor  est  conditio  possideatis,  646  et  Mj. 

test  applicable  oa  to,  MS. 

exeoDtory  contre«te,  648,  549. 

oaeeB  of  oppression,  S50. 

position  of  stake-holders,  61(2. 

no  contrilnition  between  joint  tort-feasors,  S62. 

PAEDON  by  Crown,  17.  60. 

PABTNEB, 

jus  regis  prtefertur,  64. 

person  representing  himself  to  be,  186. 

liability  of  retiring,  387. 

jas  aocrescendi  non  habet,  844. 

introductioii  of  new,  525,  621. 

indemnity  or  contribution  from,  558. 

correat  account  continued  after  change  of  firm,  621. 

liability  of  partner  for,  629,  680. 

PATENT, 

licensee  of,  cadnot  dispute  validity  of,  186. 
who  is  entitled  to,  278. 
constniction  of,  408,  409. 
specification  of,  how  oonstrued,  409. 
extrinsic  evidence  to  explain,  409. 

PAWNOR  AND  PAWNEE,  rights  of,  866,  866. 

PAYMENT.     5m  Mohbv  had,  Monbt  paid. 
solvitoT  in  modo  solventis,  617. 
appropriation  of,  617 — 621. 
presumptions  as  to,  S16,  632. 
by  bill  or  note,  622. 
of  lesser  snm  does  not  discharge  debt,  671,  672. 


PEBITO  EST  CBEDENDUM  IN  SUA  ARTE,  711. 

PERSONA  CONJUNCTA  ^QUIPARATDR,  &c.,  898. 

PEB80NAL  REPRESENTATIVES, 
right  of  retiuner,  174. 
title  of,  686,  687. 

assignees  by  operation  of  law,  850. 
actio  personalis  moritot  com  peraonA,  661. 

actions  of  contract  hy,  681. 

actions  of  contract  against,  688. 

actions  of  tort  by,  686. 


INDBX. 

PgRSONAL  REPRESENTATIVES-^ron/tniMKf. 
actions  of  tort  against,  601. 
general  rule,  606,  607. 

PETITION  OF  RIGHT,  4^—46,  604, 605 

PLEADING,  surplusage  in,  460,  470. 

POLICY  OF  INSURANCE.    See  Marinb  Insurakck. 
interpretation  of,  400,  410. 
general  words  in,  486. 
party  interested  in,  keeping  up,  580. 

PRACTICE, 

oursus  ourie  est  lex  curin,  108. 
ignorantia  juris  non  excusat,  906,  211. 

PREAMBLE  of  statute,  424,  425,  488. 

PRECEDENTS,  JUDICIAL,  108, 118—121,  610. 

PRESUMPTION  OF  LAW,  104. 

PRINCIPAL  AND  AGENT.    See  Mastbb  and"^  Skhvant. 
qui  facit  per  alium  facit  per  se,  628. 
respondeat  superior,  641. 

ratihabitio  mandato  priori  lequiparatur,  580,  656. 
delegatus  non  potest  delegare,  687 — 640. 
qui  sentit  oommodum,  sentiat  onus,  580. 
qui  sentit  onus,  sentiat  commodum,  548. 
torts  by  agents  of  Crown,  48,  45. 
contracts  by  agents  of  Crown,  48,  47. 
person  cannot  act  as  both,  186. 
recovery  of  money  extorted  by  agent,  224. 
adoption  of  sale  by  unauthorised  agents  282. 
principal  contracting  as  agent,  445. 
principal  letting  agent  act  as  principal,  580,  681. 
mistake  of  agent  acting  for  all  parties,  546. 
liability  of  agent  for  money  received,  551. 
right  of  agent  to  indemnity,  558. 
agent  disposing  of  negotiable  instrument,  614. 
payment  to  or  by  agent,  628 — 625. 
payment  by  principal  to  his  own  agent,  624. 
agent  for  sale  of  goods,  626. 
agent  contracting  as  principal,  580,  626. 
liability  of  unauthorised  agent,  627—620. 
warranty  of  authority  by  agent,  628,  620. 
general  remarks  as  to  agency,  680  et  eeq. 
agency,  how  constituted,  688. 


I 


INDEX. 

TRINCIPAL  AND  AGENT--con<iiM*ed. 
liability  of  firm  for  partner,  629. 
authority  of  master  of  ship,  685. 
authority  of  wife,  685,  686. 
position  of  sheriff,  686,  687. 
employment  to  do  unlawful  act,  641. 
distinction  between  command  and  licence,  642. 
position  of  independent  contractor,  642 — 646. 
liability  of  principal  for  agent,  646—648. 
effect  of  ratification  of  act,  589,  656  et  seq. 

PRINCIPAL  AND  SURETY, 

surety,  when  released,  585,  586. 
construction  put  on  guarantee,  406r 

PRIVILEGED  COMMUNICATION,  85,  154,  167. 

PROCESS  OP  COURT, 

qui  jussu  judicio  aliquod  fecerit,  &c.,  78. 
abuse  of  process  of,  101,  225,  226,  268. 
legality  of,  when  presumed,  728,  727 — 780. 

PROMISE  OF  MARRIAGE, 
action  for  breach  of,  879. 
how  determinable,  879,  669. 
by  infant,  879,  880. 
actio  personalis  moritur  cum  personA,  688,  694. 

PROPERTY, 

right  to,  by  prior  acquisition,  270,  548. 
rights  and  liabilities  relating  to,  280 — 888. 
the  transfer  of,  888—874. 
mobilia  sequuntur  personam,  887. 

PUBLIC  AND  PRIVATE  ACTS,  distmction  between,  6. 

PUBLIC  AUTHORITIES,  protection  to,  171. 

PUBLIC  OFFICERS, 

official  cheuracter  of,  when  presumed,  723. 
presimiption  as  to  execution  of  documents  by,  722. 

PUBLIC  POLICY,  "  an  unruly  horse,"  566. 

PUBLIC  WELFARE,  private  rights  yield  to,  1, 167. 

<JUANDO  JUS  REGIS  ET  SUBDITI,  &c.,  64. 
<JUEEN.     See  Crown,vKing. 


INDBX. 

QUEEN'S  BENCH  DIVISION, 

power  of,  oyer  inferior  Couris,  88. 

QUI  HiEBET  IN  LITEBE  HiEBET  IN  COBTICE,  519. 

QUI  JUSSU  JUDICIS  ALIQUOD  FECEBIT,  &c.,  78. 

QUI  PEB  ALIUM  FACIT  FEB  SEIPSUM  FACIT.  623. 

QUI  PBIOB  EST  TEMPOBE  POTIOB,  Ac.,  270. 

QUI  SENTIT  COMMODUM,  SENTIBE,  &c..  537. 

QUIA  EMPTOBES,  statute  of,  335. 

QUICQUID  PLANTATUB  SOLO,  &c.,  805. 

QUICQUID  SOLVITUB,  SOLVITUB  SECUNDUM,  &c..  617. 

QUILIBET  BENUNCIABE  POTEST  PBO  SE,  &c..  531. 

QUOD  AB  INITIO  NON  VALET,  Ac.,  141. 

QUOD  BEMEDIO  DESTITUITUB,  Ac.,  171. 

QUOTIES  IN  VEBBIS  NULLA  AMBIGUITAS>  Ac.,  461. 

BAILWAY  ACTS,  construction  of,  8—7,  448—450. 

BAILWAY  COMPANY, 

Sunday  traffic  by,  18. 

theft  in  carriage  of,  165. 

liability  of,  if  common  carrier,  194. 

mandamus  against,  198, 199. 

liability  of,  for  condition  of  stations,  220. 

general  duty  of,  to  passenger,  221. 

contracting  to  carry  at  owner's  risk,  221,  222. 

recovery  of  money  extorted  by,  223. 

negligence  of,  presmned  from  collision,  447. 

delivery  of  goods  to  agent  to,  625. 

duty  of,  to  have  agents,  648. 

when  liable  for  wrongful  arrest,  648. 

liability  of  committee-men  of,  631,  632,  634. 

authority  of  station-master  of,  626. 

BATIFICATION,  656  et  seq, 

BEMEDY, 

ubi  jus  ibi  remedium,  150. 

quod  remedio  destuitur  ips&  re  valet,  171. 

by  statute,  must  be  followed  when,  169,  170,  505. 

of  nuisance,  by  abatement,  227,  293,  294. 


RES  INTER  ALIOS  ACTA  NON  NOCET,    64,  781. 

quandodno  jura  in  anA  persotUl  cononrrtrnt,  Ac.,  264,  n.  (r),  8 

RES  IPSA  LOQUITUR,  346. 

BES  JUDICATA, 

merger  of  cause  of  action,  200. 
eatoppel  by  record,  268. 

RESPONDEAT  SUPERIOR,  641. 

RETAINER,  doctrine  of,  174. 

REVERSIONER, 

may  maintaio  action,  when,  801. 
liable  for  nnisanoe,  when,  652. 

BEX  DEBET  ESSE  SUB  LEGE,  88. 

REX  NUNQUAM  MORITUR,  86. 

REX  NON  POTEST  PECCARE,  88. 

BEX  NON  POTEST  ORATIAM  PACEBE,  *c.,  49, 

ROY  N'E3T  LIE  PER  A8CDN  STATUTE,  *o.,  36. 

SALE  OF  GOODS, 

law  as  to,  now  codified,  596. 

distinction  between  warranty  and  condition,  597. 

bare  contract  raiaea  no  warranty  of  quality,  507. 

warranty  of  quality,  when  implied,  598 — 000. 

sale  of  victuals,  696. 

implied  warranty  not  negatived  by  e^cpreaa,  499,  600. 

express  warranty,  how  coostitated,  600. 

rule  as  to  visible  defects,  600,  601. 

simplex  commendatio  non  nocet,  601. 

aliud  eat  celare,  aliud  tacere,  602,  604. 

remedies  for  fraud,  602  el  »eq. 

warranty  of  title,  when  implied,  607,  606. 

payment  for,  to  true  owner,  608. 

nemo  dat  quod  non  habet,  S52,  609. 

title  by  estoppel,  286,  609. 

title  under  Factors'  Act,  610. 

by  seller  or  buyer  in  poBHession,  610. 

by  indorBement  of  bill  of  lading,  868. 

under  special  power,  611. 

in  market  overt,  611,  612. 

restitution  of  stolen  goods,  612. 


nmEx. 

^ALE  OF  QOODS-^amiigwed. 
coin  8old  as  s  chattel,  615. 
money  found  in  bought  bureau,  615. 
sale  upcm  credit,  526. 
mutual  mistake  as  to  quantity,  546. 
to  be  used  for  illegal  purpose,  562. 
agreement  to  supply  goods,  if  ordered,  572. 
sale  of  future  goods,  878,  874. 
made  on  Sunday,  16. 
res  perit  suo  domino,  191,  596. 

SALE  OF  LAND, 

ri^t  to  conveyance  of  fee,  588. 

stipulations  as  to  title,  583. 

for  illegal  purpose,  561. 

caveat  emptor,  589  et  teq, 

afier  conveyance,  warranty  of  title  not  implied,  590. 

no  implied  warranty  as  to  state  of  premises,  592. 

rescission  for  fraud,  598. 

rescission  for  misrepresentation,  598. 

sli^t  errors  of  description,  594. 

stipulations  as  to  errors,  594. 

effect  of  completion,  595. 

duty  of  vendor  retaining  possession,  595. 

risk  of  fire,  595,  596. 

•SALUS  POPULI  SUPREMA  LEX,  1. 

SEDUCTION  of  daughter,  action  for,  159. 

SERGEANT-ATARMS,  74,  780. 

SERVANT.     Se€  Master. 

SESSIONS,  meaning  of  **  appeal  to  next,'*  204, 

«EYMAYNE'SCASE,  82&-^d2. 

tJHARES,  title  to,  275. 

SHERIFF, 

general  position  of,  11,  686. 
arresting  on  invalid  writ,  102. 
action  against,  for  escape,  158. 

for  neglect  to  levy,  1  9. 

for  false  return,  159. 

for  false  imprisonment,  281. 
delaying  to  withdraw,  244. 
having  two  writs  to  execute,  277. 
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SBEBIFF— continued. 

delivering  possessioDi  828. 
executing  Eing^s  process,  328. 
entering  by  open  door,  329. 
breaking  outer  door,  828 — 382. 
breaking  inner  doors,  330. 
may  summon  the  posse  comitatus,  361. 
liabiUty  of,  for  his  baUi£&,  636,  637. 

SHIP, 

transfer  of  shares  in,  276. 
authority  of  master  of,  635. 
driven  against  pier  by  storm,  187. 

SIC  UTERE  TUO  UT  ALIENUM  NON  L^DAS,  281. 

SLANDEB,  154,  166,  167. 

SPECIAL  VERDICT,  how  construed,  128. 

SPECIALTY,  how  discharged,  665,  666,  672. 

SPECIFIC  PERFORMANCE, 
doctrine  of,  526. 

mistake  of  fact,  when  ground  for  refusing,  216. 
misrepresentation,  a  defence  to,  593. 

STATUTE  OF  FRAUDS, 

verba  relata  inesse  videntur,  509. 

STATUTES, 

leges  posteriores  priores  contrarias  abrogant,  18. 

nova  constitutio  futuris  formam  imponere  debet,  24. 

ad  ea  quse  frequenting  accidunt  jura  adaptantur,  29. 

distinction  between  public  and  private,  6. 

construction  of,  as  to  compensation,  4 — 6. 

clausula  derogatoria,  18. 

repeal  of,  by  implication,  19. 

generalia  specialibus  non  derogant,  20. 

concurrent  efficacy  of,  20. 

efifect  of  repeal,  21 — ^23. 

when  Act  begins  to  operate,  23. 

common  law  yields  to,  23. 

common  law  cannot  be  changed  without,  28. 

retrospective,  defined,  24. 

generally  not  construed  as  retrospective,  25. 

dealing  with  procedure  are  generally  retrospective,  26. 

retrospective,  if  intention  clear,  27. 

criminal,  should  not  be  made  retrospective,  29. 

L.M.  60 
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STATUTES— <r(w<tnii«i. 

intended  to  meet  ordinary  circumstances,  29. 

casus  omissus  in,  32. 

how  far  the  Crown  is  bound  by,  56 — 59. 

convenience,  how  far  regarded  in  construing,  147,  427. 

must  be  obeyed,  though  immoral,  18, 14. 

meaning  of,  should  not  be  strained,  124. 

ignorance  of,  recently  passed,  217. 

application  to  penal,  of  doctrine  of  mens  rea,  250. 

quando  aliquid  mandatur,  &c.,  861. 

quando  aliquid  prohibetur,  Ac,  868. 

evasion  of  Act,  864. 

general  principles  for  construing,  421,  422. 

penal  or  fiscal,  construction  of,  428,  424. 

office  of  preamble  of,  424,  425. 

bearing  of  headings  and  recitals,  425. 

marginal  notes  to,  425,  n.  («). 

golden  rule  for  construing,  426. 

construed  ex  antecedentibus  et  consequentibus,  488. 

decisions  on  earlier  Acts  in  pari  materia,  484. 

meaning  of  words  ascertained  by  context,  489,  440,  521. 

construction  of  Acts  for  benefit  of  adventurers,  448 — 450. 

a  verbis  legis  non  est  recedendum,  464. 

attempts  to  substitute  equivalent  terms,  465. 

construction  of  genercJ  words  in,  490. 

expressio  unius  est  exclusio.alterius,  501. 

not  of  universal  application,  505. 
exceptions  and  provisoes  in,  508,  512 — 514. 
contemporanea  expositio  of  ancient,  516 — 518. 
statements  in  Parliament  as  to,  516,  n.  (/). 
remain  in  force  until  repealed,  665. 

STATUTORY  PROTECTION,  remarks  as  to,  77, 78. 

SUMMA  RATIO  EST  QUiE  PRO  RELIGIONE  FACIT,  13. 

SUNDAY, 

is  not  dies  juridicus,  14. 
taking  verdict  on,  14,  n.  {y), 
the  Lord's  Day  Act,  15,  17. 
contract  made  on,  when  void,  15, 16. 
bye-law  to  close  public  canal  on,  17. 
railway  cloak  office  on,  18. 

SURPLUSAGE,  468,  505. 
SURRENDER,  by  operation  of  law,  580. 


INDEX. 

TAXES  must  be  clearly  imposed,  8, 428,  448. 
TENANT  FOR  LIFE, 

UabUity  of,  for  waste.  188,  ft07,  808,  588.  696. 

right  of  his  representatives  to  emblements,  610. 

sale  by,  under  Settled  Land  Acts,  346. 
TENDER, 

when  good,  188,  507. 

refusal  of  sufficient,  280, 

meaning  of.  MT. 

of  part  of  entire  debt,  618. 

to  agent,  624,  62S. 
TITLE, 

jus  regis  pneferri  debet,  M. 

qui  prior  est  tempore,  potior  ent,  270. 

aesignatuB  utitur  jure  auctoris,  849. 

melior  est  eonditio  possidentis.  MS. 

caveat  emptor,  689. 

antiquity  of  time  fortifieth,  720. 
TORT, 

ubi  jus  ibi  reinedium,  150. 

breach  of  contract  distinguished  from,  160. 

no  contribution  amongst  joint  tort-feasors,  552. 

waiver  of.  660. 

ratification  of,  659. 

actio  personalis  moritur  cum  porsonft,  686 — 697, 
TREES.    See  Lahdlobd  asd  Tenant. 

quioquid  plantatur  solo  solo  oedit,  806, 

overhanging  neighbour's  land,  246,  282,  802. 

who  may  cut,  807—809,  . 
TRESPASS, 

after  entry,  for  previous  acts,  106. 

repeated  acts  of,  161. 

on  horseback,  seir.ure  of  horse,  227. 

nullus  comraodum  capere  potest,  &c.,  282.  240. 

ab  initio,  242—245. 

entry  to  recapture  goods,  245,  246. 

by  stra.mg  cattle,  298,  299. 

by  over-hanging  building,  801,  802. 

e^'ery  man's  house  is  his  castle.  826— 33-J. 

forcible  entry,  832,  888. 

qui  tacit  per  alium  facit  per  se,  642. 

ratification  of,  6C9. 

wilful  and  secret  underground,  676. 

actio  personalia  moritur  cum  peraonA,  667,  691 — 694. 


INDEX. 

UBI  EADEM  RATIO  EBI  IDEM  JUS,  122. 

UBI  JUS  EBI  REMEDIUM,  150. 

UNUMQUODQUE  DISSOLVITUR  EODEM  LIGAMINE,  &c.,  664. 

USAGE.    See  Custom. 

ut  res  magis  valeat  quam  pereat.  898. 
utile  per  inutile  non  vitiatur,  468. 

verba  generalia  restringuntur,  &c.,  485. 
\t:rba  relata  inesse  \t:dentur,  sos. 

\T:RDICT,  B^der  by,  148,  144. 

VESTED  ESTATE,  meaning  of,  606. 

VIGILANTIBUS  NON  DORMIENTIBUS  JURA,  &c.,  672. 

VOLENTI  NON  FIT  INJURIA,  217. 

WAIVER, 

consensus  toUit  errorem,  110. 

quilibet  potest  renonciare  juri  pro  se,  531. 

doctrine  of,  110. 

error  in  pleading  cured  by,  110. 

irregularity  when  cured  by,  111. 

implied,  when,  112. 

of  inquiry  as  to  facte,  209,  668. 

of  defences  or  rights,  581  ei  seq, 

of  right  by  married  woman,  529,  586. 

none  to  detriment  of  public,  581,  n.  (r),  587. 

WARRANTY.    See  Salb  of  Land,  Sale  of  Goods. 
distinction  between  condition  and,  597. 
representation  amounts  to,  when,  600. 

WATER, 

artificial  reservoir,  188,  287. 
floods,  165,  190,  287. 
natural  streams,  166,  288. 
artificial  streams,  289 — 291. 
percolating,  154,  287,  291. 
subterraneous,  287. 
support  to  land  from,  286,  n.  (o),  291. 
pollution  of  wells,  291, 


INDEX. 

WAY.    See  Highway, 

right  of,  when  impliedly  granted  or  reser^"ed,  837,  358. 

reservation  of,  860. 

of  necessity,  857,  860. 

right  of,  when  not  assignable,  848. 

WIFE.    See  Husband  and  Wife. 

WILL, 

election  to  take  under,  187,  541. 

history  of  devises  of  land  by,  888. 

of  after-acquired  property,  874, 

formalities  in  executing,  indispensable,  586. 

proof  of  ancient,  722. 

effect  of  general  attestation  clause,  495. 

general  principles  for  construing,  410  et  aeq, 

golden  rule  for  construing,  426. 

intention  of,  to  be  collected  from  words  used,  411. 

regardless  of  legal  consequences,  412. 
intention  of,  to  be  carried  into  effect,  413. 

if  no  rule  of  law  infringed,  410. 
object  of  technical  rules,  418. 
rule  against  perpetuities,  341,  418. 
rule  in  Shelley's  case,  414. 
technical  words,  how  construed,  414,  415. 

"  children,"  416. 

"  heirs  of  the  body,'*  417. 
doctrine  of  cy-pr^s,  418,  419. 
rules  of  construction  summarized,  419,  420. 
ex  antecedentibus  et  consequentibus,  &c.,  428,  487. 
repugnant  clauses  in,  482. 
noscitur  a  sociis,  applied  to  words  in,  487. 
conjunctives  and  disjunctives  in,  488. 
patent  ambiguities  in,  452. 

evidence  of  intention  not  admitted,  453. 

evidence  of  facts  removing,  admitted,  455. 

evidence  of  surrounding  circumstances,  458. 
latent  ambiguities  in,  451,  456. 

evidence  to  identify*  person  intended,  456. 

person  must  answer  description,  458. 
quoties  in  verbis  nulla  ambiguitas,  &c.,  461. 
certum  est  quod  certum  reddi  potest,  465. 
falsa  demonstratio  non  nocet,  470. 

rule  applies  to  remove  surplusage,  477. 

not  to  supply  defect,  477,  478. 

rule,  when  inapplicable,  482, 


INDEX. 

WILL — contimied, 

ex  moltitudine  signorum  identitas,  479. 

verba  que  competuat  in  limltationem  veram,  482. 

summary  of  roles  as  to  evidence,  483,  484. 

general  words  in,  488. 

expressio  miius  est  exolusio  alterius,  491. 

not  of  universal  application,  493,  495. 
construction  to  prevent  intestacy,  471,  511. 
verba  relata  inesse  videntur,  511. 
ad  proximum  antecedens  fiat  relatio,  &c.,  515. 

WITNESS.    See  Evidence. 

nemo  tenetur  seipsum  accusare,  743. 

competency  of,  747 — 749. 

pri\'ilege  of,  from  action  for  slander,  167« 

WORDS.     See  Deed,  Statutes,  Will. 
meaning  of,  401,  407,  408,  426. 
technical,  414—416,  427. 
noscitur  a  sociis,  435. 
fortius  contra  proferentem,  441. 
verba  generalia  restringuntur,  485. 
construed  by  reference  to  occasion,  521. 

WRIT,  what  is  good  service  of,  232. 
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